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-Docuit  qux  maitimus  Atlas. — Virgil,  jEneid. 


OF   LAWS    IN   RELATION   TO   COMMERCE,  CONSIDERED   IN 
THE  REVOLUTIONS   IT  HAS   MET  WITH   IN  THE  WORLD. 


1. — Some  general  Considerations. 

Thoiip;li  commerce  be  subject  to  great  revolutions,  vet  it 
is  possil)le  that  certain  phj^sical  causes,  as  tlie  quality  of 
the  soil,  Of  the  climate,  may  fix  its  nature  for  ever. 

Wc  at  pi'esent  carry  on  the  trade  of  the  Indies  merely 
by  means  of  the  silver  which  we  send  thither,  Tlie 
Romans  carried  annually  thither  about  fifty  millions  of 
sesterces  ;*  and  this  silver,  as  ours  is  at  present,  was 
exchanged  for  merchandise,  which  was  brought  to  the 
west.  Every  nation  that  ever  traded  to  the  Indies  has 
constantly  carried  bullion  and  brought  merchandise  in 
return. f 

It  is  nature  itself  that  produces  thiselfect.  The  Indians 
have  their  hearts  adapted  to  their  manner  of  living.  Our 
luxury  cannot  bo  theirs ;  nor  theirs  our  wants.  Their 
climate  demands  and  permits  hardly  anything  which 
comes  from  ours.     They  go  in   a  great  measure  naked ; 

*  riiny,  lib.  VI.  cap.  xxiii. 
t  k>ce  i'uusanias,  Lacoitia,  sine  III.  cap,  xil. 
VOL.   H.  B 
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sncli  clothes  as  they  have  the  country  itself  fur- 
nishes ;  and  their  leligion,  which  is  deeply  rooted,  gives 
them  an  aversion  for  those  things  that  serve  for  our 
nourishment.  They  want,  therefore,  nothing  but  our 
bullion  to  serve  as  the  medium  of  value ;  and  for  this 
they  give  us  merchandise  in  return,  with  which  the 
frugality  of  the  people  and  the  nature  of  the  country 
furnish  them  in  great  abixndance.  Those  ancient  authors 
who  have  mentioned  the  Indies  describe  them  just  as  wo 
now  find  them,  as  to  their  policy,  customs,  and  manners.* 
The  Indies  have  ever  been  the  same  Indies  they  are  at 
present ;  and  in  every  period  of  time  those  who  traded 
with  that  country  carried  specie  thither  and  brought 
none  in  return. 

2. — Of  the  People  of  Africa. 

The  greatest  part  of  the  jieople  on  the  coast  of  Afi  ica 
are  savages  and  barbarians.  The  principal  reason,  1 
believe,  of  this  is,  because  the  small  countries  capable  of 
being  inhabited  are  separated  from  each  other  by  large 
and  almost  uninhabitable  tracts  of  land.  Ihey  are  with- 
out industry  or  arts.  They  have  gold  in  abundance, 
which  they  receive  immediately  from  the  hand  of  nature. 
Every  civilised  state  is  therefore  in  a  condition  to  traffic 
with  them  to  advantage,  by  raising  their  esteem  for 
things  of  no  value,  and  receiving  a  very  high  price  in 
return. 

3. — That  the  Wants  of  the  People  in  the  South  are  different 
from  those  of  the  North. 

In  Europe  there  is  a  hind  of  balance  between  the 
Bouthern  and  northern  nations.  The  first  have  every  con- 
venience of  life,  and  few  of  its  wants  :  the  last  have  many 
wants,  and  few  conveniences.  To  one  nature  has  given 
much,  and  demands  but  little ;  to  the  other  she  has  given 
but  little,  and  demands  a  great  deal.  The  equilibrium 
is  maintained  by  the  laziness  of  the  southern  nations,  and 

*  See  Pliny,  book  VI.  chap,  xis.,  aud  Sirabo,  book  XV. 
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by  the  industry  and  aclivity  which  she  has  given  to  those 
in  the  north.  Tlie  latter  are  obliged  to  undergo  cxcossivo 
lahour,  without  Avhich  they  would  want  everything, 
and  degenerate  into  bavharians.  This  has  netxtralisid 
slavery  to  the  ])eoplo  oF  the  south  :  as  they  can  easily 
dispense  with  riches,  they  can  more  easily  dispense  with 
libeity.  But  the  people  of  the  north  have  need  of  lilierty, 
fur  this  can  best  ]n-ocnro  them  the  means  of  satisfying  all 
those  wants  which  they  have  received  from  nature.  The 
people  of  the  nortli,  tlien,  are  in  a  forced  state,  if  they  are 
not  either  free  or  barbarians.  Almost  all  the  people  of 
the  south  are,  in  some  measure,  in  a  state  of  violence,  if 
they  are  not  slaves. 

4. — Tlie  p-indpal  Difference  hefween  the  Commerce  of  the 
Ancients  and  the  3Ia(lerns. 

The  world  has  found  itself,  from  time  to  time,  in  different 
situations;  by  which  the  face  of  commerce  has  been 
altered.  The  trade  of  Europe  is,  at  present,  carried  on 
principally  from  the  north  to  the  south  ;  and  the  difference 
of  climate  is  the  cause  that  the  several  nations  have  great 
occasion  for  the  merchandise  of  eacli  other.  For  examjjle, 
the  liquois  of  the  south,  which  are  carried  to  the  north, 
form  a  commerce  little  known  to  the  ancients.  Thus  the 
burden  of  vessels,  which  was  formerly  computed  by 
measures  of  corn,  is  at  present  determined  by  tons  C)f 
liquor. 

The  ancient  commerce,  so  far  as  it  is  known  to  us,  was 
carried  on  from  one  port  in  the  ]\Ieilitcrranean  to  another; 
and  was  almost  wholly  confined  to  the  south.  Now  the 
people  of  the  same  climate,  having  nearly  the  same  things 
of  their  own,  have  not  the  same  need  of  trading  amongst 
themselves  as  with  those  of  a  different  climate.  '1  he 
commerce  of  Europe  was  therefore  formerly  less  extended 
than  at  present. 

This  does  not  at  all  contradict  what  I  have  said  of  our 
commerce  to  the  Indies  :  for  here  the  prodigious  difference 
of  climate  destroys  all  relation  between  their  wants  and 
ours. 

B  2 
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5. — Other  Differences. 

Commerce  is  sometimes  destroyed  "by  conquerors,  some- 
iimes  cramped  by  mouarclis ;  it  traverses  the  earth,  flies 
from  the  places  where  it  is  oppros^-ed,  and  stays  Avhere  it 
has  liberty  to  breathe  :  it  reigns  at  present  where  nothing 
was  foimerl}'  to  be  seen  but  deserts,  seas,  and  rocks  ;  and 
where  it  once  reigned  now  there  are  onlj^  deserts. 

To  see  Colchis  in  its  present  situation,  which  is  no  more 
than  a  vast  forest,  where  the  people  are  every  day  diminish- 
ing, and  only  defend  their  liberty  to  sell  themselves  by 
piecemeal  to  the  Turks  and  Persians,  one  could  never 
imagine  that  this  country  had  ever,  in  the  time  of  the 
Eomans,  been  full  of  cities,  where  commerce  convened  all 
the  nations  of  the  world.  We  find  no  monument  of  these 
facts  in  the  coiintry  itself;  there  are  no  traces  of  them, 
except  in  Pliny  *  and  Strabo.f 

The  history  of  commerce  is  that  of  the  communication 
of  peoi^le.  Their  numerous  defeats,  and  the  flux  and 
reflux  of  populations  and  devastations,  here  form  the  most 
extraordinary  events. 

6. — Of  the  Commerce  of  the  Ancients. 

The  immense  treasures  of  Semiramis,J  which  could  not 
be  acquired  in  a  day,  give  us  reason  to  believe  that  the 
Assyrians  themselves  had  pillaged  other  rich  nations,  as 
other  nations  afterwards  pillaged  them. 

The  efiect  of  commerce  is  riches  ;  the  consequence  of 
riches,  luxury ;  and  that  of  luxury  the  perfection  of  arts. 
We  find  that  the  arts  were  carried  to  great  perfection  in 
the  time  of  Semiramis  ;§  which  is  a  sufficient  indication 
that  a  considerable  commerce  was  then  established. 

In  the  empires  of  Asia  there  was  a  great  commerce  of 
luxury.  The  history  of  luxurj^  would  make  a  fine  part  of 
that  of  commerce.  The  luxury  of  the  Persians  was  that 
of  the  Medes,  as  the  luxury  of  the  Medes  was  that  of  the 
A.^syrians. 

*  Lib.  VI.  t  Lib.  XL 

X  Diodorus,  fib.  IL  §  Ibid. 
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Great  revolutions  have  li.appened  in  Asia.  The  north- 
east parts  of  Persia,  viz.,  llyrciuiia,  i\Iargiana,  l>actria, 
&c.,  were  formerly  full  of  llourishing  cities,*  whicli  are 
now  no  more  ;  and  the  north  of  this  emj>ii'e,t  that  is,  the 
isthmus  wliich  S(.'i)aratos  the  Caspian  and  the  Kuxinc  Seas, 
was  covered  with  cities  and  nations,  which  are  now 
destroyed. 

Eratosthenes  and  Aristobnlns  J  learned  from  Patroclus-j 
that  the  merchandise  of  India  passed  by  the  Oxus  into  the 
•sea  of  I'ontus.  Marcus  Varro  ||  tells  us  that  at  the  time 
■when  Pompcy  commanded  against  Mithridates,  they  were 
informed  that  people  went  in  seven  days  from  India  to 
the  country  of  the  Bactrians,  and  to  the  river  Icarus, 
which  falls  into  the  Oxus ;  that  by  this  method  they  were 
able  to  bring  the  merchandise  of  India  across  the  Caspian 
Sea,  and  to  enter  the  mouth  of  (/j^rus  ;  whence  it  was  only 
five  days'  passage  to  the  Phasis,  a  river  that  discharges 
itself  into  the  Euxine  Sea.  There  is  no  doubt  but  it  was 
by  the  nations  inhabiting  these  several  countries  that  the 
great  empires  of  the  Assj'rians,  Medcs,  and  Persians  had 
communication  with  the  most  distant  parts  uf  the  east  and 
■west. 

An  entire  stop  is  now  put  to  this  communication.  All 
these  countries  have  been  laid  waste  by  the  Tartars,1[  and 
are  still  infested  by  this  destructive  nation.  The  Oxus  no 
longer  runs  into  the  Caspian  Sea ;  the  Tartars,  for  some 
private  reasons,  have  changed  its  course,  and  it  now  loses 
itself  in  the  barren  sands.** 

The  Jaxartes,  which  was  formerly  a  barrier  between 

*  Pliuv,  lib.  Vr.  rap.  xvi.,  and  Strabo,  lib.  XI. 

t  Strabo,  lib.  XI.  %  IbM. 

§  The  authority  of  Patroclus  is  of  great  wciglit,  as  appears  from  a 
passage  in  iStrabu,  lib.  II. 

II  Pliny,  lib.  VI.  cap.  xvii.  See  also  Strabo,  lib.  XI.,  upon  the 
passage  by  which  the  meichandiso  was  conveyed  from  the  Phasis  to 
the.  Cyrus. 

^  rhere  must  have  been  very  great  changes  in  that  country  since 
the  tinii!  uf  I'toleiny,  who  gives  us  an  account  uf  so  many  rivers  that 
empty  thoiuselves  into  the  cast  aide  of  the  Caspian  Sea.  In  the  Czar's 
chart  we  lind  ouly  the  river  of  Astrubat ;  in  that  of  M.  Bathalsi  there 
is  none  at  all. 

**  See  Jiiikinson'a  account  of  this,  in  the  Collection  of  Voyages  to 
the  North,  vol.  iv. 
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llie  polite  and  barbarous  nations,  has  had  its  course  turned 
in  the  same  niauner  by  the  Tartars,  and  it  no  longer 
empties  itself  into  the  sea.* 

Seleucus  Kicator  formed  the  project  of  joining  the  Euxine 
to  tlie  Caspian  Sea.f  This  project,  which  would  have 
greatly  facilitated  the  commerce  of  those  days,  vanished 
at  his  death.J  We  are  not  certain  it  could  have  been 
executed  in  the  isthmus  which  separates  the  two  seas. 
This  country  is  at  present  very  little  known,  it  is  depopu- 
lated, and  full  of  forests  ;  however,  water  is  not  wanting, 
for  an  infinite  number  of  rivers  roll  into  it  from  Mount 
Caucasus ;  but  as  this  mountain  forms  the  north  of  the 
isthmus,  and  extends  like  two  arms  §  towards  the  south, 
it  would  have  been  a  grand  obstacle  to  such  an  enterprise, 
especially  in  those  times,  when  they  had  not  the  art  of 
making  sluices. 

It  may  be  imagined  that  Seleucus  would  have  joined 
the  tAvo  seas  in  the  very  place  where  Peter  I.  has  since 
joined  them  ;  that  is,  in  that  neck  of  land  where  the 
Tanais  approaches  the  Volga ;  but  the  north  of  the 
Caspian  Sea  was  not  then  discovered. 

While  the  empires  of  Asia  enjoyed  the  commerce  of 
luxury,  the  Tyrians  had  the  commerce  of  economy,  which 
they  extended  throughout  the  world.  Bochard  has  em- 
]jloyed  the  first  book  of  his  '  Canaan '  in  enumerating  all  the 
colonies  which  they  sent  into  all  the  countries  bordering 
upon  the  sea ;  they  passed  the  jiillars  of  Hercules,  and 
made  establishments  on  the  coasts  of  the  ocean.|} 

In  those  times  their  pilots  were  obliged  to  follow  the 
coasts,  which  were,  if  I  may  so  express  myself,  their 
compass.  A" oyages  were  long  and  painful.  The  laborious 
voyage  of  Ulysses  has  been  the  fruitful  subject  of  the 
finest  poem  in  the  world,  next  to  that  which  alone  has  the 
jireference. 

The  little  knowledge  which  the  greatest  part  of  the 
world  had  of  those  who  were  far  distant  from  them  favoured 
the  nations  engaged  in  the  economical  commerce.     They 

*  I  am  disposed  to  tMnk  tliat  thence  the  Lake  Aral  was  formed, 
t  Claudius  CsBsar,  in  Plin.  lib.  VI.  cap.  xi. 

X  He  was  slain  by  Ptolemy  Ceraunus.  §  See  Strabo,  lib.  XL 

II  They  founded  Taitessus,  and  made  a  settlement  at  Cadiz. 
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managed  trade  witli  as  iiuich  obscurity'  as  they  pleased  ; 
they  had  all  the  iidvaiita<;e.s  which  the  most  iutelligent 
nations  could  take  over  the  most  ignorant. 

1'he  Egyptians — a  petjplo  who  by  their  religion  and 
their  manners  Avero  averse  to  all  comminiication  with 
strangers — had  scarcely  at  that  time  any  Ibreign  ti'ad.'. 
They  enjoyed  a  iVuitful  soil  and  great  plenty.  Their 
couutry  was  the  Japan  of  those  times  ;  it  possessed  oveiy- 
thing  witliin  itself. 

So  little  jeahjns  were  these  people  of  commerce,  that 
they  left  that  of  the  Red  Sea  to  all  the  jjctty  nations  that 
had  any  liarbours  in  it.  Here  they  suffered  the  Idumeans, 
the  Syrians  and  the  Jews  to  have  fleets.  Solomon  em- 
ployed in  this  navigation  the  Tyrians,  who  knew  those 
seas.* 

Josephus  t  says  that  this  nation,  being  cntirolj'  em- 
ployed in  agriculture,  knew  little  of  navigation  :  the  Jews, 
therefore,  traded  only  occasionally  in  the  Ked  Sea.  They 
took  from  the  Idumeans  Eloth  and  Eziongeber,  from  Avhom 
they  received  this  commerce ;  they  lost  these  two  cities, 
and  with  them  lost  this  commerce. 

It  was  not  so  with  the  I'hoenicians :  theirs  was  not  a 
commerce  of  luxury  ;  nor  was  their  trade  owing  to  contpiest : 
their  frugality,  their  abilities,  their  industry,  their  perils, 
and  the  hardships  they  suifered,  rendered  them  necessary 
to  all  tlic  nations  of  the  world. 

Before  Alexander,  the  people  bordering  on  the  Red  Sea 
traded  only  in  this  sea,  and  in  that  of  Africa.  The 
astonishment  which  filled  the  globe  at  the  discovery  of  the 
Indian  Sea,  under  that  conqueror,  is  a  suflicient  ])roof  of 
this.  I  have  observed  J  that  bullion  was  always  carried 
to  the  Indies,  and  never  any  brought  thence ;  now  the 
Jewish  fleets,  which  brought  gold  and  silver  by  the  way 
of  the  Red  Sea,  returned  from  Africa,  and  not  from  the 
Indies.§ 

Besides,  this  navigation  was  made  on  the  eastern  coast 

*  1  Kings  is. ;  2  Cliron.  viii.  f  Against  Appian. 

+  Cliap.  1  of  this  book. 

§  Till)  proportion  between  gold  and  silver,  as  settled  in  Europe,  may 
Bouietiiiies  runder  it  projituble  to  take  gold  instcud  of  silver  into  tlie 
East  Indies  ;  but  tbe.  advantage  is  very  trilling. 
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of  Afi-ica ;  f(3r  the  stato  of  navigation  at  that  time  is  a 
convincing  proof  that  they  did  not  sail  to  a  very  distant 
shore. 

I  am  not  ignorant  that  the  fleets  of  Solomon  and  Jehosha- 
phat  returned  only  every  three  years;  but  1  do  not  see 
that  the  time  taken  up  in  the  voyage  is  any  proof  of  the 
greatness  of  the  distance. 

Pliny  and  Strabo  inform  us  that  the  junks  of  India  and 
the  Eed  Sea  were  twenty  days  in  performing  a  voyage 
which  a  Greek  or  Eoman  vessel  would  accomplish  in 
seven.*  In  this  proportion,  a  voyage  of  one  year,  made 
by  the  fleets  of  Greece  or  Kome,  would  take  very  nearly 
three  when  performed  by  those  of  Solomon. 

Two  ships  of  unequal  swiftness  do  not  perform  their 
voyage  in  a  time  proportionate  to  their  swiftness.  Slowness 
is  frequently  the  cause  of  much  greater  slowness.  When 
it  becomes  necessary  to  follow  the  coast,  and  to  be  in- 
cessantly in  a  difi'erent  position,  when  they  must  wait  for 
a  fair  wind  to  get  out  of  a  gulf,  and  for  another  to  proceed, 
a  good  sailor  takes  the  advantage  of  every  favourable 
moment,  while  the  other  still  continues  in  a  difficult 
situation,  and  waits  many  days  for  another  change. 

The  slowness  of  the  Indian  vessels,  which  in  an  equal 
time  could  make  but  the  third  of  the  way  of  those  of  the 
Greeks  and  Komans,  may  be  explained  by  what  we  every 
day  see  in  our  modern  navigation.  The  Indian  vessels, 
which  were  built  with  a  kind  of  sea-rushes,  drew  less 
water  than  those  of  Greece  and  Kome,  which  were  of  wood 
and  joined  with  iron. 

We  may  compare  these  Indian  vessels  to  those  at  present 
made  use  of  in  ports  of  little  depth  of  water.  Such  are 
those  of  Venice,  and  even  of  all  Italy  in  general,!  of  the 
Baltic,  and  of  the  province  of  Holland. J  Their  ships, 
which  ought  to  be  able  to  go  in  and  out  of  port,  are  built 
round  and  broad  at  the  bottom ;  while  those  of  other 
nations,  who  have  good  harbours,  are  formed  to  sink  deep 
into  the  water.     This  mechanism  renders  these  last-men- 

*  See  Pliny,  lib.  VI.  cap.  xxii.,  and  Strabo,  lib.  XV. 

*  They  are  mostly  shallow  ;  but  Sicily  has  excellent  ports. 

%  1  say  the  province  of  Holland ;  for  the  ports  of  Zealand  aro  deep 
enough. 
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tionod  vessels  able  to  sail  much  nearer  the  wind  ;  whilo 
the  first  can  hardly  sail,  except  the  wind  be  nearly  in  the 
poop.  A  ship  that  sinks  deep  into  the  water  sails  towards 
the  same  side  with  almost  every  wind  ;  this  proceeds  from 
the  resistance  which  tlic  vessel,  while  driven  by  the  wind, 
meets  with  from  the  water,  from  which  it  receives  a  stroiij; 
support ;  and  from  the  Iciii^th  of  the  vessel  which  ])re8ent8 
its  side  to  the  wind,  while,  from  the  form  of  the  helrn, 
the  prow  is  turned  to  the  point  proposed  ;  so  that  she  can 
pail  very  near  the  wind,  or.  in  other  words,  very  near 
the  point  whence  the  wind  blows.  But  when  the  hull  is 
round  and  broad  at  the  bottom,  and  consequently  draws 
little  water,  it  no  longer  finds  this  steady  sujiport ;  the 
wind  drives  the  vessel,  which  is  incapable  of  resistance, 
and  can  run  theni  but  with  a  small  variation  from  the 
point  opposite  to  the  wind.  Whence  it  follows,  that 
broad-bottomed  vessels  are  longer  in  performing  voyages. 

1.  They  lose  much  time  in  waiting  for  the  wind, 
especially  if  they  are  obliged  frequently  to  change  their 
course.  2.  'I'hey  sail  much  slower,  because  not  having  a 
proper  supjiort  from  a  depth  of  water,  they  cannot  carry 
so  much  sail.  If  this  be  the  case  at  a  time  when  the  arts 
are  everywlioi"e  known,  at  a  time  wlien  art  corrects  the 
defects  of  nature,  and  even  of  art  itself;  if  at  this  time,  I 
say,  we  find  this  dift'erence,  how  great  must  that  have 
been  in  the  navigation  of  the  ancients? 

1  cannot  yet  leave  this  subject.  The  Indian  vessels 
were  small,  and  those  of  the  Greeks  and  liomans,  if  wo 
except  those  machines  built  for  ostentation,  much  less 
than  ours.  Now,  the  smaller  the  ve-sel  the  greater  dan- 
ger it  encounters  from  foul  weather.  A  tempest  that 
would  swallow  up  a  small  vessel  would  only  make  a  large 
one  roll.  The  more  one  body  surpasses  another  in  size, 
the  more  its  surface  is  relatively  small.  Whence  it  fol- 
lows, that  in  a  small  ship  there  is  a  less  proportion,  that  is, 
a  greater  dilference  in  respect  to  the  surface  of  the  vessel. 
Compared  with  the  weight  or  lading  she  can  carry,  than  in 
a  largo  one.  We  know  that  it  is  a  pretty  general  practice 
to  make  the  weight  of  the  lading  equal  to  that  of  half 
the  water  the  vessel  could  contain.  ISuppose  a  vessel  will 
contain  eight  hundred  tons,  her  lading  then  must  bo  four 
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liundi'cd  ;  and  that  of  a  vessel  which  woukl  hold  but 
four  hundred  tons  of  water  would  be  two  hundred  tons. 
Thus  tlie  largeness  of  the  first  ship  will  be  to  the  weight 
she  carries  as  8  to  4,  and  that  of  the  second  as  4  to  2.  Let 
us  suppose,  then,  that  the  surface  of  the  greater  is  to  the 
surface  of  the  smaller  as  8  to  6 ;  tlie  surface  of  the  latter 
will  be  to  her  weight  as  6  to  2,*  Avhile  the  surface  of  the 
former  will  be  to  her  weight  only  as  8  to  4.  Therefore 
as  the  winds  and  waves  act  only  upon  the  surface,  the 
large  vessel  will,  by  her  weight,  resist  their  impetuosity 
much  more  than  the  small. 

7. — Of  the  Commerce  of  the  Greeks. 

The  first  Greeks  were  all  pirates.  Minos,  who  enjoyed 
the  empire  of  the  sea,  was  only  more  successful,  perhaps, 
than  others  in  piracy  ;  for  his  maritime  dominion  extended 
no  farther  than  round  his  own  isle.  But  when  the  Greeks 
became  a  great  people,  the  Athenians  obtained  the  real 
dominion  of  the  sea ;  because  this  trading  and  victorious 
nation  gave  laws  to  the  most  i:)otent  monarch  of  that 
time,|  and  humbled  the  maritime  powers  of  Syria,  of  the 
isle  of  Cyprus,  and  Phoenicia. 

But  this  Athenian  lordship  of  the  sea  deserves  to  be 
more  particularly  mentioned.  Athens,  says  Xenophon,;|: 
rules  the  sea ;  but  as  the  country  of  Attica  is  joined  to  the 
continent,  it  is  ravaged  by  enemies  ivhile  the  Athenians  are 
engaged  in  distant  expeditions.  Their  leaders  suffer  their 
lands  to  be  destroyed,  and  secure  their  loealth  by  sending  it  to 
some  island.  The  popidace,  ivho  are  not  possessed  of  lands, 
have  no  uneasiness.  But  if  the  Athenians  inhabited  an  island, 
and,  beside  this,  enjoyed  the  empire  of  the  sea,  they  loould,  so 
long  as  they  were  possessed  of  these  advantages,  be  able  to 
annoy  others,  a,nd  at  the  same  time  to  be  out  of  all  danger  of 
being  annoyed.  One  would  imagine  that  Xenophon  was 
speaking  of  England. 

The  Athenians,  a  people  whose  heads  were  filled  with 

*  That  is,  to  compare  magnitudes  of  the  same  kind,  the  action  or 
pressure  of  the  liuid  upou  the  ship  will  be  to  the  n  siatance  of  tlie 
same  shiji  as,  &c.  t  The  King  of  Persia. 

1  On  the  Athenian  Kepublic. 
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ambitious  projects ;  the  Athenians,  who  augmentctl  their 
jealousy  instead  of  ir.creasin<;;  their  influence;  wlio  were 
more  attentive  to  extend  their  maritime  empire  than  to 
enjoy  it ;  wlioso  political  government  was  such  that  the 
common  leojile  distributed  tlio  ])ublic  revenues  among 
themselves,  wliile  the  rich  were  in  a  state  of  ojjpression  ; 
the  Athenians,  I  sa}',  did  not  carry  on  so  extensi^'e  a 
commerce  as  might  be  expected  from  the  produce  of  their 
mines,  fiom  the  multitude  of  their  slaves,  from  the  number 
of  their  seamen,  from  their  influence  over  the  cities  of 
Greece,  and,  above  all,  from  the  excellent  institutions  of 
Solon.  Their  trade  was  almost  wholly  confined  to  Greece 
and  to  the  Euxine  Sea,  whence  they  drew  their  sub- 
sistence. 

Corinth  was  admirablj^  situated;  it  separated  two  seas, 
and  opened  and  shut  the  Peloponnesus ;  it  was  the  key  of 
Greece,  and  a  city  of  the  greatest  importance,  at  a  time 
when  the  people  of  Greece  were  a  world,  and  the  cities 
of  Greece  nations.  Its  trade  was  more  extensive  than  that 
of  Athens,  having  a  ix)rt  to  receive  the  nierchandi^e  of 
Asia,  and  another  those  of  Italy  ;  for  the  great  ditticulties 
which  attended  the  doubling  Cape  Malea,  where  the 
meeting  of  opposite  winds  causes  shipwrecks,*  induced 
every  one  to  go  to  Corinth,  and  they  could  even  convey 
their  vessels  over  land  irom  one  sea  to  the  other.  Kever 
was  there  a  city  in  which  the  works  of  art  Avere  carried 
to  so  high  a  degree  of  perfection. ,  Bnt  here  religion 
finished  the  corruption  which  their  opulence  began.  They 
erected  a  temple  to  Venus,  in  which  more  than  a  thousand 
courtesans  were  consecrated  to  that  deity ;  from  this  semi- 
nary came  the  greatest  part  of  those  celebrated  beauties 
whose  history  Athenajus  has  presumed  to  commit  to 
writing. 

It  seems  that  in  Homer's  time  the  opulence  of  Greece 
centred  in  lihodes,  Corinth,  and  Qrchomeniis ;  Jupiter,  ho 
says,  loved  the  Rhodians,  and  made  them  a  very  icealthi/  na- 
iion.'\  Un  Corinth  ho  bestows  the  epithet  of  rich.|  In 
like  manner,  when  he  speaks  of  cities  that  have  i)lenty  of 
gold,  he  mentions  Orchomenus,  to  which  he  joins  Theboi 

♦  See  Strabo,  lib.  VIII.  t  -?/'<"',  lib.  II.  t  Ibid. 
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in  Egypt,  Eliodes  and  Corinth  preserved  their  power; 
but  Orchomenus  lost  hors.  The  situation  of  Orchomenus 
in  the  neighbourhood  of  the  Hellespont,  the  Propontis,  and 
the  Enxine  Sea  makes  us  naturally  imagine  that  she  was 
indebted  for  her  opulence  to  a  trade  along  that  maritime 
coast,  which  had  given  rise  to  the  fable  of  the  golden 
fleece ;  and,  indeed,  the  name  of  Minyeios  has  been  given 
to  Orchomenus  as  well  as  to  the  Argonauts.*  But  these 
seas  becoming  afterwards  more  frequented,  the  Greeks 
planted  along  the  coasts  a  greater  number  of  colonies,  which 
traded  with  the  barbarous  nations,  and  at  the  same  time 
preserved  an  intercourse  with  their  mother  country.  In 
consequence  of  this,  Orchomenus  began  to  decline,  till 
at  length  it  was  lost  in  the  crowd  of  the  other  cities  of 
Greece. 

Before  Homer's  time  the  Greeks  had  scarcely  any  trade 
but  among  themselves,  and  with  a  few  barbarous  nations ; 
in  proportion,  however,  as  they  formed  new  colonies,  they 
extended  their  dominion.  Greece  was  a  large  peninsula, 
the  capes  of  which  seemed  to  have  kept  off  the  seas, 
while  its  gulfs  opened  on  all  sides  to  receive  them.  If  we 
cast  an  eye  on  Greece,  we  shall  find,  in  a  pretty  compact 
country,  a  considerable  extent  of  sea-coast.  Her  innu- 
merable colonies  formed  an  immense  circle  round  her ;  and 
there  she  beheld,  in  some  measure,  the  whole  civilised 
world.  Did  she  penetrate  into  Sicily  and  Italy,  she 
formed  new  nations.  Did  she  navigate  towards  the  sea 
of  Pontus,  the  coast  of  Asia  Minor,  or  that  of  Africa,  she 
acted  in  the  same  manner.  Her  cities  increased  in  pro- 
sperity in  proportion  as  they  happened  to  have  new  people 
in  their  neighbourhood.  And  what  was  extremely  beau- 
tiful, she  was  surrounded  on  every  side  with  a  prodigious 
number  of  islands,  drawn,  as  it  were,  in  a  line  of  circum- 
vallation. 

What  a  source  of  prosperity  must  Greece  have  found 
in  those  games  with  which  she  entertained,  in  some 
measure,  the  whole  globe ;  in  those  temples,  to  which  all 
tlie  kings  of  the  earth  sent  their  offerings ;  in  those  fes- 
tivals, at  which  such  a  concourse  of  people  used  to  assemble 

*  Strabo,  lib.  IX.  p.  91i. 
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fiom  all  parts  ;  in  those  ors*cles,  to  which  the  attention  of 
all  mankiiul  was  directed ;  and,  in  short,  in  that  excjnisite 
taste  for  the  polite  arts,  which  she  carried  to  such  a  heif^ht 
that  to  expect  ever  to  surpass  her  would  bo  only  betraying 
our  ignorance  ! 

8. — Of  Alexander :  Ins  Conquests. 

Four  great  events  happened  in  the  reign  of  Alexander 
which  entirely  changed  the  face  of  commerce  :  the  taking 
of  Tyre,  the  conquest  of  Egypt,  that  likewise  of  the 
Indies,  and  the  discovery  of  the  sea  which  lies  south  of 
that  country. 

The  empire  of  Persia  extended  to  the  Indus.*  Darius, 
long  before  Alexander,  had  sent  some  vessels,  which  sailed 
down  this  river,  and  passed  even  into  the  Ked  Sea.f  How 
then  were  the  Greeks  the  first  who  traded  with  the  Indies 
by  the  south?  Had  not  the  Persians  done  this  before? 
Did  they  make  no  advantage  of  seas  which  were  so  near 
them,  of  the  very  seas  that  washed  their  coasts  ?  Alexander, 
it  is  true,  conquered  the  Indies  ;  but  was  it  necessary  for 
him  to  conquer  a  country  in  order  to  trade  with  it  ?  This 
is  what  I  shall  now  examine. 

Ariana.J  which  extended  from  the  Persian  Gulf  as  far 
as  the  Indus,  and  from  the  South  Sea  to  the  mountains  of 
Paropamisus,  depended  indeed,  in  some  measure,  on  the 
empire  of  Persia  ;  but  in  tlie  southern  jiart  it  was  barren, 
scorched,  rude,  and  uncultivated.§  Tradition  relates  ||  that 
the  armies  of  Semiramis  and  Cyrus  perished  in  these 
deserts ;  and  Alexander,  who  caused  his  fleet  to  follow 
him,  could  not  avoid  losing  in  this  place  a  great  part 
of  his  army.  The  Persians  left  the  whole  coast  to  the 
Ichtliyophagi,1f  the  Oiittii,  and  other  barbarous  nations. 
Besides,  the  Persians  were  no  great  sailors,**  and  their 

*  Strabo,  lib.  XV.     f  Herodotus,  in  Melpomene.     %  Strabo,  Hb.  XV. 

§  PHuv  sixvs.  "  Ariiinn  regie  niiibustu  forvoribus,  descrtisque  circum- 
data."     (Nat.  Hist.  VI.  cap.  xxiii.)— En.  |1  Strabo,  lib.  XV. 

*[f  Pliny,  lib.  \'I.  cap.  x.xiii..  Straljo,  lib.  XV. 

**  Tlit-y  sailed  not  updii  the  rivers,  lest  tliey  should  defilo  the  ele- 
ments (Hyde's  Helijrinn  of  the  Persians).  Even  to  this  ilay  (hey  have 
no  mnritiiiie  commerce.  Tiiose  wlio  take  to  the  sea  arc  treated  bj 
them  ub  Atheists. 
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very  religion  debarred  them  from  entertaining  any  such 
notion  as  that  of  a  maritime  commerce.  The  voyage  un- 
dertaken by  Darius's  direction  upon  the  Indus  and  the 
Indian  Sea  proceeded  rather  from  the  capriciousness  of  a 
prince  vainly  ambitious  of  showing  his  power  than  from 
any  settled  regular  project.  It  was  attended  with  no  con- 
t;equence  either  to  the  advantage  of  commerce  or  of  navi- 
gation. They  emerged  from  their  ignorance  only  to  plunge 
into  it  again. 

Besides,  it  was  a  received  opinion  *  before  the  expedition 
of  Alexander  that  the  southern  parts  of  India  were  un- 
inhabitable.f  This  proceeded  from  a  tiadition  that  Semi- 
ramis  J  had  brought  back  thence  only  twenty  men,  and 
Cyrus  but  seven. 

Alexander  entered  by  the  north.  His  design  was  to 
march  towards  the  east ;  but  having  found  a  part  of  the 
south  full  of  great  nations,  cities,  and  rivers,  he  attempted 
to  conquer  it,  and  succeeded. 

He  then  formed  a  design  of  uniting  the  Indies  to  the 
western  nations  by  a  maritime  commerce,  as  he  had  already 
united  them  by  the  colonies  he  had  established  by  land. 

He  ordered  a  fleet  to  be  built  on  the  Hydaspes,  then  fell 
down  that  river,  entered  the  Indus,  and  sailed  even  to  its 
mouth.  He  left  his  army  and  his  fleet  at  Patala,  went 
himself  with  a  few  vessels  to  view  the  sea,  and  marked  the 
places  where  he  would  have  ports  to  be  opened  and  arsenals 
erected.  Upon  his  return  from  Patala  he  separated  the 
fleet,  and  took  the  route  by  land,  for  the  mutual  support  of 
fleet  and  army.  The  fleet  followed  the  coast  from  the 
Indus  along  the  banks  of  the  country  of  the  Oritaj,  of  the 
Ichthjophagi,  of  Carmania  and  Persia.  He  caused  wells 
to  be  dug,  built  cities,  and  would  not  sufier  the  Ichthyo- 
pljagi  to  live  on  fish,§  being  desirous  of  having  the  borders 

*  Strabo,  lib.  XV. 

t  Herodotus  (in  Melpomene)  says  that  Darius  conquered  the 
Indies;  this  must  be  understood  only  to  mean  Ariana  ;  and  even  this 
was  only  an  ideal  conquest.  %  Strabo,  lib.  XV. 

§  This  cannot  be  understood  of  all  the  Ichthyophagi,  who  inhabited 
a  coast  of  ten  thousand  furlongs  in  extent.  How  was  it  possible  for 
Alexander  to  have  maintained  them  ?  How  could  he  C(jmniand  their 
submission?  This  can  be  only  understood  of  some  particular  tribes. 
Nearehus,  in  his  book  Berum  Indicarum,  says  that  at  the  extremiiy 
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of  tlio  sea  inlialnted  liy  civilised  nations.  Neavclins  and 
Oncsecritiis  wioto  a  jonrrial  of  this  voyage,  which  was 
performed  in  leu  iimnths.  They  arrived  at  Susa,  where 
they  fonnd  Alexander,  who  gave  an  entertainment  to  his 
whole  army. 

This  i)iinco  had  founded  Alexandria,  with  a  view  of 
securing  his  conqnest  of  Egypt ;  this  was  a  key  to  open  it, 
in  the  very  place  Avliere  the  kings  his  predecessors  ]iad  a 
key  to  shut  it  ;*  and  ho  had  not  the  least  thouglit  of  a 
commerce  of  which  the  discovery  of  the  Indian  Sea  could 
alone  give  him  the  idea. 

It  eveu  seems  that  after  his  discovery  he  had  no  new 
design  in  regard  to  Alexandria.  He  had,  indeed,  a  general 
scheme  of  opening  a  trade  between  the  East  Indies  and  the 
western  parts  of  his  empire  ;  but  as  for  the  project  of  con- 
ducting this  commerce  through  Egypt,  his  knowledge  was 
too  imperfect  to  bo  able  to  form  any  such  design.  It  is 
true  ho  had  seen  the  Indus,  he  had  seen  the  Kile,  but  he 
knew  nothing  of  the  Arabian  seas  l)etween  the  two  rivers. 
Scai'ccly  liad  lie  returned  from  India  when  lie  fitted  out  new 
fleets,  and  navigated  on  the  Eulcus,!  the  Tigris,  the 
Euphrates,  and  the  ocean  ;  he  removed  the  cataracts,  with 
which  the  I'erjsiaus  had  encumbered  those  rivers  ;  and  ho 
discovered  that  the  Persian  Gulf  was  a  branch  of  the  main 
sea.  But  as  he  went  to  view  this  sea  J  in  the  same 
manner  as  he  had  done  in  j-espect  to  that  of  India ;  as  he 
caused  a  port  to  be  opened  for  a  thousand  sliips,  and  arsenals 
to  be  erected  at  Babylon ;  as  he  sent  five  bundled  talents 
into  riioenicia  and  Syria,  to  draw  mariners  into  this  service 
whom  ho  intended  to  distribute  in  the  colonics  along  the 
coast ;  in  fine,  as  he  caused  immense  works  to  be  erected 
on  the  Euphrates,  and  the  other  rivers  of  Assyria,  there 


of  this  coast,  on  the  side  of  Persia,  lie  had  found  some  people  wlio  were 
less  Ichtliyopliagi  than  the  others.  I  should  tliink  that  Alexander's 
prohibition  related  to  these  people,  or  to  some  other  tribe  still  more 
bordering  on  Persia. 

*  Alexandria  was  founded  on  a  flat  shore,  ealledRhacotis,  where,  ia 
anf'icnt  times,  the  kings  had  kept  a  garrison  to  prevent  nil  strangers, 
and  more  particularly  the  (i reeks,  from  entering  the  country. — Pliny, 
lib.  VI.  cap.  X.;  Strabo,  lib.  XVIII. 

t  Arrian,  de  ex^iedit.  Alexandria  lib.  VII.  X  Ibid. 
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could  1)0  no  doubt  but  be  designed  to  carry  on  tbe  commerce 
of  Indiit  by  tbe  way  of  Babylon  and  the  I'ersian  Gulf. 

There  are  some  who  pretend  that  Alexander  wanted  to 
subdue  Arabia,*  and  had  formed  a  design  to  make  it  the 
seat  of  his  empire  :  but  how  could  he  have  pitched  upon  a 
place  with  which  he  was  entirely  unacquainted  ?  f  Besides, 
of  all  countries,  this  would  have  been  the  most  inconvenient 
to  him  ;  for  it  would  have  separated  him  from  the  rest  of 
his  empire.  The  Caliphs,  who  made  distant  conquests, 
soon  withdrew  from  Arabia  to  reside  elsewhere. 


9. — Of  the  Commerce  of  the  Grecian  Kings  after  the  Death  of 
Alexander. 

At  the  time  when  Alexander  made  the  conquest  of 
Egypt,  they  had  but  a  very  imperfect  idea  of  the  Ked  Sea, 
and  none  at  all  of  the  ocean,  which,  joining  this  sea,  on  one 
side  washes  the  coast  of  Africa,  and  on  the  other  that  of 
Arabia ;  nay,  they  thought  it  impossible  to  sail  lound  the 
peninsula  of  Arabia.  They  who  attempted  it  on  each  side 
had  relinquished  their  design.  "  How  is  it  possible,"  said 
they,J  "  to  navigate  to  the  southern  coast  of  Arabia,  when 
Cambyses'  army,  which  traversed  it  on  the  north  side, 
almost  entirel}'  perished  ;  and  the  forces  which  Ptolemy, 
the  son  of  Lagus,  sent  to  the  assistance  of  Seleucus  Nicator 
at  Babylon,  underwent  incredible  hardships,  and,  upon 
account  of  the  heat,  could  march  only  in  tlie  night  ?" 

The  Persians  were  entire  strangers  to  navigation.  When 
they  had  subdued  Egypt,  they  introduced  the  same  spirit 
into  that  country  as  prevailed  in  Persia :  hence,  so  great 
was  the  supineness  of  the  Persians  in  this  resjject,  that  the 
Grecian  kings  found  them  quite  strangers,  not  only  to  the 
commerce  of  the  Tyrians,  Idumeaus,  and  the  Jews  on  the 
ocean,  but  even  to  the  navigation  of  the  Eed  Sea.  I  am 
apt  to  think  that  the  destruction  of  the  first  Tyre  by  Nebu- 
chadnezzar, together  with  the  subversion  of  several  petty 

*  Strabo,  lib.  YI.,  towards  the  end. 

t  Seeing   Babylon  overflowed,   he  looked  upon   the  neighbouring 
country  of  Arabia  as  an  island. — Aristob.  in  Strabo,  lib.  XVI. 
X  See  the  book  Berum  Indicarum. 
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nations  and  towns  bordering  on  the  Red  Sea,  had  obliterated 
all  their  former  knowledge  of  commerce. 

Egypt,  at  tlie  time  of  the  Persian  monarchy,  did  not 
front  the  Ked  Sea;  it  contained  only  that  long  narrow 
neck  of  land  which  the  Nile  covers  with  its  inundations, 
and  is  inclosed  on  both  sides  by  a  chain  of  mountains.* 
Thej'  were,  therefore,  under  the  necessity  of  making  a 
second  discovery  of  the  ocean  and  the  Ked  Sea;  and  this 
discovery  engaged  the  cnriositv  of  the  Grecian  monarchs. 

They  ascended  the  Nile,  and  hunted  after  elephants  in 
the  countries  situated  between  that  river  and  the  sea;  by 
this  progression  they  traced  the  sea-coast ;  and  as  the 
discoveries  were  made  by  the  Greeks,  the  names  are  all 
Grecian,  and  the  temples  are  consecrated  to  Greek 
divinities.f 

The  Greeks  settled  in  Egj-pt  weie  able  to  command  a 
most  extensive  commerce ;  they  were  masters  of  all  the 
harboiirs  on  the  Ked  Sea ;  Tyre,  the  rival  of  every  trading 
nation,  was  no  more ;  they  were  not  constrained  by  the 
ancient  superstitions^  of  the  country  ;  in  short,  Egypt  had 
become  the  centre  of  the  world. 

'J^he  kings  of  Syria  left  the  commerce  of  the  south  to 
those  of  Egypt,  and  attached  themselves  only  to  the 
northern  tiade,  which  was  carried  on  by  means  of  the 
Oxus  and  the  Caspian  Sea.  They  then  imagined  that  this 
sea  was  pai-t  of  the  northern  ocean  ;§  and  Alexander,  ||  some 
time  before  his  death,  had  fitted  out  a  flcetif  in  order  to 
discover  whether  it  communicated  with  the  ocean  by  the 
Euxine  Sea,  or  some  other  eastern  sea  towards  India. 
After  him,  Seloucus  and  Antiochus  ap|)lied  themselves  to 
make  discoveries  in  it,  with  particular  attention;  and 
with  this  view  the}"-  scoured  it  with  their  fleets.**     That 

*  Straho,  lib.  XVI.  t  I'^iJ. 

X  These  pjave  tlitin  an  aversion  to  stran<;ers. 

§  It  is  true  that  Stralw,  Pomponius  Mchi,  and  Pliny  believed  tlie 
Citspian  a  part  of  the  Northern  Ocean,  wliilc  their  jiredreesriipra 
Diodorus,  Aristotle,  and  Herodotus  were  correct  in  tiieir  Buriuides  that 
it  wns  an  isolated  sea. — Ed. 

II  I'liny,  lib.  II.  cap.  Ixvii.,  and  lib.  VI.  cap.  i.K.  and  xii.,  and  Strabo, 
lib.  XI. :  Arrian,  de  cxpedit.  Al<.raiidn\][h.  III.  p,  74, and  lib.  V.  p.  104. 

%  Arrian,  de  expcdit.  Ahzandri,  lib.  ViL 

**  Pliny,  lib.  11,  cap.  Isiv. 

VOL.   11.  0 
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part  wliicli  Seleucns  surveyed  was  called  the  Seleucidian 
Sea  ;  that  which  Aiitiochus  discovered  received  the  name 
of  the  Sea  of  Antiochus.  Attentive  to  the  projects  tliey 
might  have  formed  on  that  side,  they  neglected  the  seas 
on  the  south  ;  whether  it  was  that  the  Ptolemies,  by  means 
of  their  fleets  on  the  Red  Sea,  had  already  become  the 
masters  of  it,  or  that  they  discovered  an  invincible 
aversion  in  the  Persians  against  engaging  in  maritime 
affairs.  The  southern  coasts  of  Persia  supplied  them  with 
no  seamen ;  there  had  been  none  in  those  parts,  except 
towards  the  latter  end  of  Alexander's  reign.  But  the 
Egyptian  kings,  being  masters  of  the  Isle  of  Cyprus,  of 
Phoenicia,  and  of  a  great  number  of  towns  on  the  coast  of 
Asia  Minor,  were  possessed  of  all  sorts  of  conveniences  for 
undertaking  maritime  expeditions.  They  had  no  occasion 
to  force  ;  they  had  only  to  follow  the  genius  and  bent  of 
their  subjects. 

I  am  suiprised,  I  confess,  at  the  obstinacy  with  which 
the  ancients  believed  that  the  Caspian  Sea  was  a  part  of 
the  ocean.  The  expeditions  of  Alexander,  of  the  kings 
of  Syria,  of  the  Parthians  and  the  Eomans,  could  not  make 
them  change  their  sentiments ;  notwithstanding  these 
nations  described  the  Caspian  Sea  with  wonderful  exact- 
ness :  but  men  are  generally  tenacious  of  their  errors. 
"When  only  the  south  of  this  sea  was  known,  it  was  at 
first  taken  for  the  ocean  ;  in  proportion  as  they  advanced 
along  the  banks  of  the  northern  coast,  instead  of  im;igin- 
ing  it  a  great  lake,  they  still  believed  it  to  be  the  ocean, 
that  here  made  a  sort  of  bay  :  surveying  the  coast,  their 
discoveries  never  went  eastward  beyond  the  Jaxartes, 
nor  westward  farther  than  the  extremity  of  Albania. 
The  sea  towards  the  north  was  shallow,  and  of  course  very 
unfit  for  navigation.*  Hence  it  was  that  they  always 
looked  upon  this  as  the  ocean. 

The  land  army  of  Alexander  had  been  on  the  east  oyi]j 
as  far  as  the  Hypanis,  which  is  the  last  of  those  rivers 
tliat  fall  into  the  Indus  :  thus  the  first  trade  which  the 
Greeks  carried  on  with  the  Indies  was  confined  to  a  very 
small  part  of  the  country.     Seleucus  Nicator  penetrated 

*  See  the  Czar's  Chart. 
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as  far  as  the  Ganges,  and  thereby  discovered  the  sea  into 
which  this  river  falls,  that  is  to  say,  the  Bay  of  Bengal.* 
The  moderns  discover  countries  b}'  voyages  at  sea ;  the 
ancients  discovered  seas  by  conquests  at  laud. 

Strabo,t  notwithstanding  the  testimony  of  Apollodorus, 
seems  to  doubt  whether  the  Grecian  kings  of  Bactria 
proceeded  farther  than  Seleucus  and  Alexaiider.|  Were  it 
even  true  that  they  went  no  farther  to  tlio  east  than 
Seleucus,  yet  they  went  farther  towards  the  south ;  tlioy 
discovered  Siger,  and  tlie  i:)urts  on  the  coast  of  Malabar, 
which  gave  rise  to  the  navigation  I  am  going  to  mention. § 

riiny  informs  us  that  the  navigation  of  the  Indies  was 
successively  carried  on  in  three  diiferent  ways.||  At 
first  they  sailed  from  the  Caj^e  of  Siagro  to  the  island  of 
Patalena,  which  is  at  the  mouth  of  the  Indus.  This  we 
find  was  the  course  that  Alexander's  fleet  steered  to  the 
Indies.  They  took  afterwards  a  sliorter  and  more  certain 
course,  by  sailing  from  the  same  cape  or  promontory  to 
Siger  :^  this  can  be  no  other  than  the  kingdom  of  Siger 
mentioned  by  Strabo,**  and  discovered  by  the  Grecian 
kings  of  Bactria.  Pliny,  by  saying  that  this  way  was 
shorter  than  the  other,  can  mean  only  that  the  voyage 
was  made  in  less  time  :  for,  as  Siger  was  discovered  by  the 
kings  of  Bactria,  it  must  have  been  farther  than  the  Indus  : 
by  this  passage  they  must  therefore  have  avoided  tho 
winding  of  certain  coasts,  and  taken  advantage  of  par- 
ticular winds.  The  merchants  at  last  took  a  third  way  ; 
they  sailed  to  Canes,  or  Ocelis,  ports  situated  at  the 
entrance  of  the  Ked  Sea  ;  whence  by  a  west  wind  they 
arrived  at  Muziris,  the  first  st;ij)le  town  of  the  Indies, 
and  thence  to  the  other  ports.  Here  we  see  that  instead 
of  sailing  to  the  mouth  of  the  Eed  Sea  as  far  as  Siagre, 
by  coasting  Arabia  Felix  to  tho  north-east,  they  steered 
directly  from  west  to  east,  from  one  side  to  the  other,  by 
means  of  the  monsoons,  whose  regular  cuurse  they  dis- 

*  Pliny,  lib.  VI.  cap.  xvii.  t  Lib.  XV. 

X  Apolliinius  Adiuiuiitiiius  in  Strabo,  lib.  II. 

§  The  Macedonians  of  Bactria,  India,  and  Ariana,  having  separated 
thtmsulvis  from  Syria,  formed  a  greut  atato. 

II  Lib.  VI.  cap.  xxiii.  \  Pliny,  lib.  VI.  cap.  xxiii 

••  Lib.  XI.  iSujertidis  regnum. 

c  2 
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covered  by  sailing  in  these  latitudes.  The  ancients  never 
lost  sight  of  the  coasts,  except  when  they  took  advantage 
•  of  these  and  the  trade  vsrinds,  which  were  to  them  a  kind 
of  compass.* 

Plinyt  says  that  they  set  sail  for  the  Indies  in  the 
middle  of  summer  and  returned  towards  the  end  of 
December,  or  in  the  beginning  of  January.  This  is 
entirely  conformable  to  our  naval  journals.  In  that  part 
of  the  Indian  Ocean  which  is  between  the  Peninsula  of 
Africa,  and  that  on  this  side  the  Ganges,  there  are  two 
monsoons  ;  the  first,  during  which  the  winds  blow  from 
w^est  to  east,  begins  in  the  month  of  August  or  September  ; 
and  the  second,  during  which  the  wind  is  in  the  east, 
begins  in  January.  Thus  we  set  sail  from  Africa  for 
Mahibar  at  the  season  of  the  year  that  Ptolemy's  fleet 
used  to  put  to  sea  thence  ;  and  we  return  too  at  the  same 
time  as  they. 

Alexander's  fleet  was  seven  months  in  sailing  from 
Patala  to  Susa.  It  set  out  in  the  month  of  July,  that  is, 
at  a  season  when  no  ship  dare  now  put  to  sea  to  return 
from  the  Indies.  Between  these  two  monsoons  there  is 
an  interval,  during  which  the  winds  vary  ;  when  a  north 
wind,  meeting  with  the  common  winds,  raises,  especially 
near  the  coasts,  the  most  terrible  tempests.  These 
continue  during  the  months  of  June,  July,  and  August. 
Alexander's  fleet,  therefore,  setting  sail  from  Patala  in  the 
month  of  July,  must  have  been  exposed  to  many  storms, 
and  the  voyage  must  have  been  long,  because  they  sailed 
against  the  monsoon. 

Pliny  says  that  they  set  out  for  the  Indies  at  the  end 
of  summer ;  thus  they  spent  the  time  proper  for  taking 
advantage  of  the  monsoon  in  their  passage  from  AleX' 
andria  to  the  Eed  Sea. 

Observe  here,  I  pray,  how  navigation  has,  little  by  little, 
arrived  at  perfection.  Darius's  fleet  was  two  years  and  a 
half  in  falling  down  the  Indus  and  going  to  the  Eed 
Sea4     Afterwards  the  fleet  of  Alexander,§  descending  the 

*  The  monsoons  blow  part  of  the  year  from  one  quarter,  and  part 
from  anotlier ;  the  trade  winds  blow  the  wbule  year  round  from  the 
same  quarter.  t  Lib.  VI.  cap.  xxiii. 

X  Herodotus,  Melpomene.  §  Pliny,  lib.  VI.  cap.  xxiii. 
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Indus,  arrived  at  Susa,  in  ten  months,  having  sailed  three 
months  on  the  Indus,  and  seven  on  the  Indian  Ocean ;  at 
last  the  passage  from  the  coast  of  Malabar  to  the  Kod 
Sea  was  made  in  forty  days.* 

Strabo,t  who  accounts  for  their  ignorance  of  the 
countries  between  the  llypanis  and  the  Ganges,  says 
there  were  very  few  of  tlutso  who  sailed  from  Egypt  to 
the  Indies  that  ever  proceeded  so  far  as  the  Ganges. 
Their  Heets,  in  fact,  never  went  thither  :  they  sailed  with 
the  western  monsoons  from  the  mouth  of  the  Ked  Sea  to 
the  coast  of  Malabar.  They  cast  anchor  in  the  ports 
along  that  coast,  and  never  attempted  to  get  round  the 
peninsula  on  this  side  the  Ganges  by  Cape  Comorin  and 
the  coast  of  Coromandel.  The  plan  of  navigation  laid 
down  by  the  kings  of  Egypt  and  the  Komaus  was  to  set 
out  and  return  the  same  year.J 

Thus  it  is  demonstrable  that  the  commerce  of  the 
Greeks  and  Komans  to  the  Indies  was  much  less  extensive 
than  ours.  We  know  immense  countries,  which  to  them 
were  entirely  unknown  ;  we  traffic  with  all  the  Indian 
nations ;  we  even  manage  their  trade  and  carry  on  their 
commerce. 

But  this  commerce  of  the  ancients  was  carried  on  with 
far  greater  facility  than  ours.  And  if  the  modems  were 
to  trade  only  with  the  coast  of  Guzerat  and  Malabar,  and, 
without  seeking  for  the  southern  isles,  were  satisfied  with 
what  these  islanders  brought  them,  they  would  certainly 
prefer  the  way  of  Egypt  to  that  of  the  Cape  of  Good 
Hope.  Strabo  informs  us§  that  they  traded  thus  with  the 
people  of  Taprobane. 

10. — Of  the  Circuit  of  Africa. 

We  find  from  history  that  before  the  discovery  of  the 
mariner's  compass  four  attempts  were  made  to  sail  round 
the  coast  of  Africa.  The  Phoenicians  sent  by  Necho||  and 
Eudoxus,^  flying  from  the  wrath  of  I'tolemy  Lathyrus, 

♦  Pliny,  lib.  VL  cap.  xxiii.  t  Lib.  XV. 

X  Pliny,  lib.  VI.  cap.  xxiii.  §  Lib.  XV. 

II  He  was  desirous  of  conquering  it — Herodotus,  lib.  IV. 
.\  Pliny,  lib.  II.  cap.  Ixvii. ;  Pouponius  Mela,  lib.  III.  cap.  ix. 
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set  out  from  the  Rod  Sea,  and  succeeded.  Sataspes*  sent 
by  Xerxes,  and  Hanno  by  the  Carthaginians,  set  out  from 
the  Pillars  of  Hercules,  and  failed  in  the  attempt. 

The  ca{)ital  point  in  surrounding  Africa  was  to  discover 
and  double  the  Cape  of  Good  Hope.  Those  who  set  out 
from  the  Eed  Sea  found  this  cape  nearer  by  half,  than  it 
would  have  been  in  setting  out  from  the  Mediterranean. 
The  shore  fiom  the  Ked  Sea  is  not  so  shallow  as  that  from 
the  cape  to  Hercules'  Pillars.|  The  discovery  of  the 
cape  by  Hercules'  Pillars  was  owing  to  the  invention  of 
the  compass,  which  permitted  them  to  leave  the  coast  of 
Africa,  and  to  launch  out  into  the  vast  ocean,  in  order  to 
sail  towards  the  island  of  St.  Helena,  or  towards  the  coast 
of  Brazil. ;j:  It  was,  therefore,  possible  for  them  to  sail 
from  the  Ked  Sea  into  the  Mediterranean,  but  not  to  set 
«^ut  from  the  Mediterranean  to  return  by  the  Eed  Sea. 

Thiis,  without  making  this  grand  circuit,  after  which 
they  could  hardly  hope  to  return,  it  was  most  natural  to 
trade  to  the  east  of  Africa  by  the  Red  Sea,  and  to  the 
western  coast  by  Hercules'  Pillars. 

The  Grecian  kings  of  Egypt  discovered  at  first,  in  the 
Red  Sea,  that  part  of  the  coast  of  Africa  which  extends 
from  the  bottom  of  the  gulf,  where  stands  the  town  of 
Heroum,  as  far  as  Dira,  thnt  is,  to  the  strait  now  known 
by  the  name  of  liabelmandel.  Thence  to  the  promontory 
of  Aromatia,  situate  at  the  entrance  of  the  Red  Sea,§  the 
coast  had  never  been  surveyed  by  navigators  :  and  this  is 
evident  from  what  Artemidorus  tells  us,]]  that  they  were 
acquainted  with  the  places  on  that  coast,  but  knew  not 
their  distances  :  the  reason  of  which  is,  they  successively 

*  Herodotus,  in  Melpomene. 

t  Add  to  tliis  what  I  shall  say  in  chap.  11  of  this  book  on  the 
navigation  of  Hanno. 

X  In  the  months  of  October,  November,  December,  and  January  the 
wind  in  tlie  Atlantic  Ocean  is  found  to  blow  north-east ;  our  sliipa 
therefore  eitlier  cross  the  lino,  and  to  avoid  the  wind,  which  is  there 
generally  east,  ihey  direct  their  course  to  the  south :  or  else  they 
enter  into  the  torrid  zone,  in  those  places  where  the  wind  is  west. 

§  The  sea  to  which  we  give  this  name  was  called  by  the  ancients  the 
Gulf  of  Arabia;  the  name  of  Red  Sea  they  gave  to  that  part  of  the 
ocean  wlucli  borders  on  this  gulf. 

II  Strabo,  lib.  XVI. 
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gained  a  knowledge  of  those  ports  by  land,  witliont 
sailing  from  one  to  the  other. 

Beyond  this  jiromontory,  at  which  the  coast  along  the 
ocean  commenced,  they  knew  nothing,  as  wo  learn  from 
Eratosthenes  and  Artemidorus.* 

Such  was  the  knowledge  they  had  of  the  coasts  of 
Africa  in  Strabo's  time,  that  is,  in  the  reign  of  Augustus. 
But  after  the  prince's  decease,  tlio  Romans  foixnd  out  the 
two  capes  l\aptum  and  Prassiim,  of  Avhich  Strabo  makes 
no  mention,  because  they  had  not  as  yet  been  discovered. 
It  is  phiin  that  both  those  names  are  of  Koman  origin. 

Ptolemy,  the  geographer,  flourished  under  Adrian  and 
Antoninus  Pius ;  and  the  author  of  the  Periplus  of  tho 
Ked  Sea,  whoever  he  was,  livetl  a  little  after.  Yet  tho 
former  limits  known  Africa  to  Cape  Prassum.f  which  is  in 
about  the  14th  degree  of  south  latitude;  while  the  author 
of  the  Periplus  |  confines  it  to  Cape  Eaptum,  which  is 
nearly  in  the  tenth  degree  of  the  same  latitude.  In  all 
likelihood  the  latter  took  his  limit  from  a  place  then 
frequented,  and  Ptolemy  his  from  a  place  with  which  there 
was  no  longer  any  communication. 

What  confirms  me  in  this  notion  is  that  the  people 
about  Cape  Prassum  were  Anthropophagi. §  Ptolemy 
tdkes  notice  ||  of  a  great  number  of  jdaces  between  tho 
port  or  emporium  Aromatum  and  Cape  Eaptum,  but  leaves 
an  entire  blank  between  Capes  Kaptnm  and  Prassum. 
The  great  profits  of  the  East  India  trade  must  havo 
occasioned  a  neglect  of  that  of  Africa.  In  fine,  the 
Romans  never  had  any  settled  navigation ;  they  had 
discovered  these  several  ports  by  land  expeditions,  and  by 
means  of  ships  driven  on  that  coast ;  and  as  at  present 
we  are  well  acquainted  with  the  maritime  parts  of  Africa, 
but  know  ver}'  little  of  the  inland  countr3%  the  ancients, 
on  the  contrary,  had  a  very  good  knowledge  of  the  inland 
parts,  but  were  almost  strangers  to  the  coasts.^f 

*  Strabo,  lib.  XVI.  Artemidorus  settled  the  borders  of  the  knowu 
coast  at  the  place  called  Austiicornu  ;  and  Eratosthenes,  Ciunamomi- 
feram. 

t  Lil>.  I.  cap.  vii. ;  lib.  IV.  cap.  ix.  table  4  of  Africa. 

X  TIlid  IVriphis  is  attributed  to  Arrian. 

§  rtoL  lib.  IV.  cap.  i.\.  1|  Lib.  IV.  cap.  vii.  and  viii. 

%  See  what  exact  desciipti^jns  Stmbo  and  Ptolemy  have  given  ua 
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I  said  that  tho  Phoenicians  sent  by  Necho  and  Eudoxus 
under  Ptolemy  Lathyrus  had  made  the  circuit  of  Africa; 
but  at  the  time  of  Ptolemy,  the  geographer,  those  two 
voyages  must  have  been  looked  upon  as  fabulous,  since  he 
jDlaces  after  *  the  Sums  Magnus,  which  I  apprehend  to  be 
the  Gulf  of  Siam,  an  unknown  country,  extending  from 
Asia  to  Africa,  and  terminating  at  Cape  Prassum,  so  that 
the  Indian  Ocean  would  have  been  no  more  than  a  lake. 
The  ancients  who  discovered  the  Indies  towards  the  north, 
advancing  eastward,  placed  this  unknown  country  to  the 
south. 

11. — Of  Carthage  and  Marseilles. 

The  law  of  nations  which  prevailed  at  Carthage  was 
very  extraordinary  :  all  strangers  who  traded  to  Sardinia 
and  towards  Hercules'  Pillars  this  haughty  republic 
sentenced  to  be  drowned.  Her  civil  polity  was  equally 
surprising ;  she  forbade  the  Sardinians  to  cultivate  their 
lands,  upon  pain  of  death.  She  increased  her  power  by 
her  riches,  and  afterwards  her  riches  by  her  power. 
Being  mistress  of  the  coasts  of  Africa,  which  are  washed 
by  the  Mediterranean,  she  extended  herself  along  the 
ocean.  Hanno,  by  order  of  the  senate  of  Carthage,  dis- 
tributed thirty  thousand  Carthaginians  from  Hercules' 
Pillars  as  far  as  Cerne.  This  place,  he  says,  is  as  distant 
from  Herci:les'  Pillars  as  the  latter  from  Carthage. 
This  situation  is  extremely  remarkable.  It  lets  us  see 
that  Hanno  limited  his  ^settlements  to  the  25th  degree  of 
north  latitude ;  that  is,  to  two  or  three  degrees  south  of 
the  Canaries. 

Hanno  being  at  Cerne  undertook  another  voyage,  with 
a  view  of  making  further  discoveries  towards  the  south. 
He  took  but  little  notice  of  the  continent.  He  followed 
the  coast  for  twenty-six  days,  when  he  was  obliged  to 
return   for    want   of  provisions.     The   Carthaginians,   it 


of  the  different  parts  of  Africa.     Their  knowleflge  was  owing  to  the 
several  wars  which  the  two  most  powerful  nations  in  the  world  had 
waged  with  the  people  of  Africa,  to  the  alliances  they  had  contracted, 
and  to  the  trade  they  had  carried  on  with  those  countries. 
*  Lib.  A^II.  cap,  iii. 
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Beems,  made  no  uso  of  this  second  enterprise.  Scylax 
Baj's*  that  the  sea  is  not  navigable  beyond  Cerne,  becauso 
it  is  shallow,  full  of  mud  and  sea-weeds  if  and,  in  fact, 
there  are  many  of  these  in  those  latitudes.:}:  The  Car- 
thaginian merchants  mentioned  l)y  Scylax  might  find 
obstacles  wldch  llanno,  who  liad  sixty  vessels  of  fifty 
oars  each,  had  surmounted.  Difficulties  are  at  most  but 
relative ;  besides,  we  ouglit  not  to  confound  an  enterprise 
in  which  bravery  and  resolution  must  bo  exerted  with 
things  that  retpiire  no  extraordinary  conduct. 

The  relation  of  llanno's  voyage  is  a  tine  fragment  of 
anticpiity.  It  was  written  by  the  very  man  that  per- 
formed it. 

His  recital  is  not  mingled  with  ostentation.  Great 
commanders  write  their  aciions  with  simplicity;  because 
they  receive  more  glory  from  facts  than  from  words. 

The  stylo  is  agieeablo  to  the  subject ;  he  deals  not  in 
the  marvellous.  All  he  says  of  the  climate,  of  the  soil, 
the  behaviour,  the  manners  of  the  inliabitants,  correspond 
with  what  is  every  day  seen  on  this  coaNt  of  Africa;  one 
would  imagine  it  the  journal  of  a  modern  sailor. 

He  observed  frcjm  his  fleet  that  in  the  day-time  there 
was  a  prodigioiis  silence  on  the  continent,  that  in  tho 
night  he  heard  the  sound  of  various  musical  instruments, 
and  that  fires  might  then  be  everywhere  seen,  some  larger 
than  others. §  Our  relations  are  conform.iblo  to  this;  it 
has  been  discovered  that  in  the  day  the  savages  retire  into 
the  forests  to  avoid  the  heat  of  the  sun,  that  they  light  up 
great  fires  in  the  night  to  disperse  tho  boasts  of  prey,  and 
that  they  are  passionately  fond  of  music  and  dancing. 

The  same  writer  describes  a  volcano  with  all  tho  phc- 

*  See  his  Periplus,  under  the  article  of  Carthnge. 

t  Sec  Herodotus,  iu  Melpomene,  on  tho  obstacles  which  Sataspoa 
encountered. 

X  See  the  clmrts  and  relations  in  the  first  volume  of  Voyages  that 
contributed  to  the  estublislnnent  of  an  East  India  company,  part  I.  p. 
201.  This  weed  covers  the  surface  of  the  water  iu  siu'h  a  manner  as 
to  l)c  scarcely  perceived,  and  ships  can  ouly  itass  througli  it  with  a 
etifl'  gale. 

§  I'liny  tells  us  tho  same  thing,  speaking  of  Mount  Atlas  :  "  Noctibus 
micare  crebris  i^'uibus,  tibiaruiu  cautu  tiiupanorumquo  souitu  btrcper<\ 
nemiiiem  iutcrdiu  cerui." 
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nomena  of  Vesuvius ;  and  relates  that  lie  captured  two 
hairy  women,  who  chose  to  die  rather  than  follow  the 
Carthaginians,  and  whose  skins  he  carried  to  Carthage. 
This  has  been  found  not  void  of  probabilitj^ 

This  narration  is  so  much  the  more  valuable  as  it  is  a 
monument  of  Punic  antiquity ;  and  hence  alone  it  has 
been  regarded  as  fabulous.  For  the  Eomans  retained  their 
hatred  of  the  Carthaginians,  even  after  they  had  destroyed 
them.  But  it  was  victory  alone  that  decided  whether  we 
ought  to  say  the  Punic  or  the  Roman  faith. 

Some  moderns*  have  imbibed  these  prejudices.  What 
has  become,  say  they,  of  the  cities  described  by  Hanno,  of 
which  even  in  Pliny's  time  there  remained  no  vestiges  ? 
But  it  would  have  been  a  wonder  indeed  if  any  such 
vestiges  had  remained.  Was  it  a  Corinth  or  Athens  that 
Planno  built  on  those  coasts  ?  He  left  Caithaginian 
families  in  such  places  as  were  most  commodious  for  trade, 
and  secured  them  as  well  as  his  hurry  would  permit 
against  savages  and  wild  beasts.  The  calamities  of  the 
Carthaginians  put  a  period  to  the  navigation  of  Africa ; 
these  families  must  necessarily  then  either  perish  or  become 
savages.  Besides,  were  the  ruins  of  these  cities  even  still 
in  being,  who  is  it  that  would  venture  into  the  woods  and 
marshes  to  make  the  discovery?  We  find,  however,  in 
Scylax  and  Polybius  that  the  Carthaginians  had  consider- 
able settlements  on  those  coasts.  These  are  the  vestiges 
of  the  cities  of  Hanno ;  there  are  no  others,  from  the  same 
reason  that  there  are  no  others  of  Carthage  itself. 

The  Carthaginians  were  in  the  high  road  to  wealth ; 
and  had  they  gone  so  far  as  four  degrees  of  north  latitude, 
and  fifteen  of  longitude,  they  would  have  discovei'ed  the 
Gold  Coast.  They  would  then  have  had  a  trade  of  much 
greater  importance  than  that  which  is  carried  on  at  present 
on  that  coast,  at  a  time  when  America  seems  to  have  de- 
graded the  riches  of  all  other  countries.  They  would  there 
have  found  treasures  of  which  they  could  never  have  been 
deprived  by  the  Eomans. 

Very  surprising  things  have  been  said  of  the  riches  of 
Spain,      If  we  may  believe  Aristotle,|   the  Phoenicians 

*  Mr.  Dodwell.     See  his  Dissertation  on  Hanno's  Periplus, 
t  Of  Wonderful  Things. 
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•who  arrived  at  Tartessus  found  so  much  silver  there  that 
their  sliijis  could  not  hold  it  all ;  and  they  made  of  this 
metal  thuir  meanest  utensils.  Tho  Carthaginians,*  ac- 
cording to  Diodorus,!  found  so  much  gold  and  silver  in 
tho  Pyrenean  mountains,  that  they  adorned  tho  anchors  of 
their  ships  with  it.  But  no  foundation  can  be  built  on 
such  popular  reports.  Lot  us  therefore  examine  the  facts 
themselves. 

Wo  find  in  a  fragment  of  Polybius,  cited  by  Strabo,| 
that  the  silver  mines  at  tho  sonrco  of  the  river  Bictis,  in 
which  forty  thousand  men  were  employed,  produced  to 
the  Romans  twenty-fivo  thousand  drachmas  a  day,  that  is, 
about  five  million  livres  a  year,  at  tifty  livres  to  the  mark. 
The  mountains  that  contained  thcso  mines  were  called  the 
Silver  Mountains  :§  which  shows  they  were  the  Fottjsi  of 
those  times.  At  present,  the  mines  of  Hanover  do  not 
employ  a  fourth  part  of  tho  workmen,  and  yet  they  yield 
more.  But  as  the  Romans  had  not  many  copper-mines, 
and  but  few  of  silver ;  and  as  the  Greeks  knew  none  but 
the  Attic  mines,  which  were  of  little  value,  they  might 
well  bo  astonished  at  their  abundance. 

In  the  war  that  broke  out  for  the  succession  of  Spain,  a 
man  called  the  ]\Iarquis  of  lihodes,  of  whom  it  was  said 
that  he  was  ruined  in  gold  mines  and  enriched  in  hospi- 
tals,!] pro})Osed  to  the  court  of  France  to  open  tho  Pyre- 
nean mines.  He  alleged  tho  example  of  the  Tyrians,  the 
Carthaginians,  and  the  Romans.  He  was  permitted  to 
search,  but  sought  in  vain;  he  still  alleged,  and  found 
nothing. 

The  Carthaginians,  being  masters  of  the  gold  and  silver 
trade,  were  willing  to  bo  so  of  tho  lead  and  pewter. 
These  metals  were  carried  by  land  from  tho  ports  of  Gaul 
upon  tho  ocean  to  those  of  the  Mediterranean.  The 
Carthaginians  were  desirous  of  receiving  them  at  the  first 
hand  ;  they  sent  Himilco  to  make  a  settlement  in  the  isles 
called  Cussitorides,^  which  are  imagined  to  bo  those  of 
Scilly. 

*  Diodorus  speaks  of  the  Phoenicians  in  this  relation,  and  not  of  tho 
Cnrthaginiims. — Ed.  t  I-ih.  III. 

X  I.il).  V'l.  §  Moiis  Arijenfariun. 

II  He  liud  somo  share  in  their  management.     "J  See  Fcstub  Avicuua, 


28'  THE   SPIRIT   OF   LAWS.  [Book  XXI. 

These  voyages  from  Btttica  into  England  have  made 
some  persons  imagine  that  the  Carthaginians  knew  the 
compass :  but  it  is  very  certain  that  they  followed  the 
coasts.  There  needs  no  other  proof  than  Himilco's  being 
four  months  in  sailing  from  the  mouth  of  the  Bajtis  to 
England ;  besides,  the  famous  piece  of  history  of  the 
Carthaginian*  pilot  who,  being  followed  by  a  Koman 
vessel,  ran  a-ground,  that  he  might  not  show  her  the  way 
to  England.l  plainly  intimates  that  those  vessels  were 
very  near  the  shore  when  they  fell  in  with  each  othei;. 

The  ancients  might  have  performed  voyages  that 
would  make  one  imagine  they  had  the  comjDass,  though 
they  had  not.  If  a  pilot  was  far  from  land,  and  during  his 
voyage  had  such  serene  weather  that  in  the  night  he 
could  always  see  a  polar  star|  and  in  the  day  the  rising 
and  setting  of  the  sun,  it  is  certain  he  might  regulate  his 
course  as  well  as  we  do  now  by  the  compass :  but  this 
must  be  a  fortuitous  case,  and  not  a  regular  method  of 
navigation. 

We  see  in  the  treaty  which  put  an  end  to  the  first  Punic 
war  that  Carthage  was  principally  attentive  to  preserve 
the  empire  of  the  sea,  and  Koaie  that  of  the  land.  Hanno,§ 
in  his  negotiation  with  the  Romans,  declared  that  they 
should  not  be  suifered  even  to  wash  their  hands  in  the 
sea  of  Sicily ;  they  were  not  permitted  to  sail  beyond  the 
promontorium  pulchrum  ;  they  were  forbidden  to  trade  in 
Sicily,  Sardinia,  and  Africa,  except  at  Carthage  :||  an 
exception  that  proves  there  was  no  design  to  favour  them 
in  their  trade  with  that  city. 

In  early  times  there  had  been  very  great  wars  between 
Carthage  and  Marseilles  If  on  the  subject  of  fishing. 
After  the  peace  they  entered  jointly  into  economical 
commerce.  Marseilles  at  length  grew  jealous,  especially 
as,  being  equal  to  her  rival  in  industry,  she  had  become 

*  Strabo,  lib.  III.,  towards  the  end. 

t  He  was  rewarded  by  the  senate  of  Carthage. 

X  Montesquieu  has  been  found  fault  with  in  this  construction,  as 
though  he  were  giving  the  impression  that  there  was  more  than  one 
North  Star. — Ed. 

§  Frenshemius's  Supplement  to  Livy,  2nd  Decad, 

II  In  the  parts  subject  to  the  Carthagiuians. 

4  Justin,  lib.  XLIII.  cai).  v. 
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inferior  to  her  in  power.  This  is  the  motive  of  her  great 
fidelity  to  the  l\'omans.  The  war  between  the  latter  and 
the  Carthaginians  in  Spain  was  a  source  of  riches  to 
Marseilles,  which  had  now  become  their  magazine.  The 
ruin  of  Carthage  and  Corinth  still  increased  the  glory  of 
Marseilles,  and  had  it  not  been  for  the  civil  wars,  in 
which  this  republic  ouglit  on  no  account  to  have  engaged, 
she  woxild  have  been  happy  under  the  protection  of  the 
Komans,  who  were  not  the  least  jealous  of  her  commerce. 

1 2. — Tlie  Isle  of  Delos.     Mithridates. 

Upon  the  destruction  of  Corinth  by  the  Eomans,  the 
merchants  retired  to  Delos,  an  island  which  from  religious 
considerations  was  looked  upon  as  a  place  of  safety  :* 
besides,  it  was  extremely  well  situated  for  the  commerce 
of  Italy  and  Asia,  which,  since  the  reduction  of  Africa 
and  the  weakening  of  Greece,  had  grown  more  important. 

From  the  earliest  times  the  Greeks,  as  we  have  already 
observed,  sent  colonies  to  Propontis  and  to  the  Knxine 
Sea — colonies  which  retained  their  laws  and  liberties 
under  the  Persians.  Alexander,  having  undertaken  his 
expedition  against  the  barbarians  only,  did  not  molest 
these  people.f  Neither  does  it  appear  that  the  kings  of 
Pontus,  who  were  masters  of  many  of  those  colonies,  ever 
deprived  them  of  their  own  civil  government.^ 

The  power  of  those  kings  increased  as  soon  as  they 
subdued  those  cities.§  Mithridates  foimd  himself  able  to 
hire  troops  on  every  side ;  to  repair  his  frequent  losses; 
to   have   a   multitude  of  workmen,  ships,  and    military 

•  See  Stral)n,  HI).  X. 

t  He  coiiiiriuod  tlie  liberty  of  the  city  of  Amisus,  an  Athenian 
colony  which  had  enjoyed  a  popular  government,  even  under  the 
kings  of  Persi;i.  Lucullus  liaving  taken  Sinone  and  Amisus,  rcstond 
them  to  their  liberty,  and  recalled  the  inhabitants,  who  had  tied  on 
board  their  ships. 

X  See  what  Appian  writes  concerning  the  Ph  magoreanS;  (ho 
Amisiana,  and  tlie  ^ynopians,  in  his  treatise  of  the  Mitliridatic  war. 

§  See  Appian,  in  rt  gurd  to  the  immense  treasures  which  Mitiiridutea 
employed  in  his  wars,  those  whicli  ho  had  buried,  those  whieli  he 
frecjuently  lost  by  the  treachery  of  his  own  people,  and  those  which 
were  found  after  his  death. 
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raachines ;  to  procure  himself  allies  ;  to  bribe  those  of 
the  Eomans,  and  even  the  Eomans  themselves ;  to  keep 
the  barbarians  of  Asia  and  Europe  in  his  pay  ;*  to 
continue  the  war  for  many  years,  and  of  course  to  discipline 
his  troops,  he  found  himself  able  to  train  them  to  arms, 
to  instruct  them  in  the  military  art  of  the  Romans,f  and 
to  form  considerable  bodies  out  of  their  deserteis ;  in  a 
word,  he  found  himself  able  to  sustain  great  losses,  and 
to  be  frequently  defeated,  without  being  ruined  ;  J  neither 
would  he  have  been  ruined  if  the  voluptuous  and  bar- 
barous king  had  not  destroyed,  in  his  prosperous  days, 
what  had  been  done  by  the  great  prince  in  times  of 
adversity. 

Thus  it  was  that  when  the  Eomans  had  arrived  at  their 
highest  pitch  of  grandeur,  and  seemed  to  have  nothing  to 
apprehend  but  from  the  ambition  of  their  own  subjects, 
]\lithridates  once  more  ventured  to  contest  the  mighty 
point,  which  the  overthrows  of  Philip,  of  Antiochus,  and 
of  Perseus  had  already  decided.  Kever  was  there  a  more 
destructive  war :  the  two  contending  parties,  being 
possessed  of  great  power,  and  receiving  alternate  advan- 
tages, the  inhabitants  of  Greece  and  of  Asia  fell  a 
sacrifice  in  the  quarrel,  either  as  foes,  or  as  friends  of 
Mithridates.  Delos  was  involved  in  the  general  fatality, 
and  commerce  failed  on  every  side  :  which  was  a  necessary 
consequence,  the  people  themselves  being  destroyed. 

The  Eomans,  in  pursuance  of  a  systtm  of  which  I  have 
spoken  elsewhere,§  acting  as  destroyers,  that  they  might 
not  appear  as  conquerors,  demolished  Carthage  and  Corinth  ; 
a  practice  by  which  they  would  have  ruined  themselves 
had  they  not  subdued  the  world.  When  tlie  kings  of 
Pontus  became  masters  of  the  Greek  coLaiieson  the  Euxine 
Sea,  they  took  care  not  to  destroy  what  was  to  be  the 
foundation  of  their  own  grandeur. 

*  See  Appian  on  the  INIithridatic  war.  t  Ibid. 

J  He  lost  at  one  time  170,000  men,  yet  he  soon  reoraitt_'d  his  armies. 
§  lu  the  Considerations  on  the  Caufees  of  the  Kise  and  Dtclensioa 
of  the  Eoman  Grandeur 
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13. — OfiJie  Genius  of  tJie  Romans  as  to  Maritime  Affairs. 

The  Romans  laid  no  stress  on  anything  but  their  land 
forces,  who  were  disciplined  to  stand  firm,  to  fight  on  one 
spot,  and  there  bravely  to  die.  They  conld  not  like  the 
practice  of  seamen,  who  first  offer  to  fight,  then  fly,  then 
return,  constantly  avoid  danger,  often  make  use  of 
stratagem,  and  seldom  of  force.  This  was  not  suitable  to 
the  genius  of  the  Greeks*  much  less  to  that  of  the 
Eomans. 

They  destined  therefore  to  the  sea  only  those  citizf-ns 
who  were  not  considerable  enough  to  have  a  place  in 
their  legions. f     Their  marines  were  commonly  freed-men. 

At  this  time  we  have  neither  the  same  esteem  for  land 
forces  nor  the  same  contempt  for  those  of  the  si-a.  In 
the  foi  mer,  art  has  decreased ;  |  in  the  latter,  it  has 
augmented  :§  now  things  are  generally  esteemed  in  pro- 
portion to  the  degree  of  ability  requisite  to  discharge 
them. 

l-t. — Of  the  Genius  of  the  Romans  with  respect  to  Commerce, 

The  Romans  were  never  distinguished  by  a  jealousy 
for  trade.  They  attacked  Carthage  as  a  rival,  not  as  a 
commercial  nation.  They  favoured  trading  cities  that 
weie  not  subject  to  them.  Thus  they  increased  the  power 
of  Marseilles  l)y  the  cession  of  a  lai'ge  territoiy.  They 
were  vastly  afraid  of  barbarians,  but  had  not  the  least 
apprehension  from  a  trading  people.  Their  genius,  their 
glory,  their  military  education,  and  the  very  form  of  their 
government  estranged  them  from  commerce. 

In  the  city,  the}'  were  employed  only  about  war,  elections, 
factions,  and  law-suits;  in  the  country,  about  agriculture; 
and  as  for  the  provinces,  a  severe  and  tyrannical  govern- 
ment was  incouipatible  witli  commerce. 

But  their  jiolitical  constitution  was  not  more  oppo.«ed  to 
trade  than  their  law  of  nations.     The  people,  says  Pom- 

*  As  Pinto  has  observed,  lib.  IV.  of  Laws.         t  Polyljius,  lib.  V. 
X  Sec  the  Con.sichriitiuus  ou  the  Cauaea  of  the  Ri^^e  and  Declension 
of  the  lloman  (jJruudeur.  §  Ibid, 
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ponius,  llio  civilian,*  with  whom  we  have  neither  friendship, 
nor  hospitality  nor  alliance,  are  not  our  enemies  ;  however,  if 
anything  belonging  to  us  falls  into  their  hands,  they  are  the 
proprietors  of  it ;  freemen  become  their  slaves ;  and  they  are 
upon  the  same  terms  with  respect  to  us. 

Their  civil  law  was  not  le.^s  oppressive.  The  \scw  of 
Consiantine,f  after  having  stigmatised  as  bastards  the 
children  of  a  mean  rank  who  had  been  married  to  those  of 
a  superior  station,  confounds  women  vf\\o  retail  merchan- 
dise with  slaves,  with  the  mistresses  of  taverns,  with 
actresses,  with  the  daughters  of  those  who  keep  public 
stews,  or  who  had  been  condemned  to  fight  in  the  amphi- 
theatre :  this  had  its  origin  in  the  ancient  institutions  of 
the  Komans. 

I  am  not  ignorant  that  men  prepossessed  with  these  two 
ideas,  that  commerce  is  of  the  greatest  service  to  a  state, 
and  that  the  Romans  had  the  best-regulated  government  in 
the  world,  have  believed  that  these  people  greatly  honoured 
and  encouraged  commerce  ;  but  the  truth  is,  they  seldom 
troubled  their  heads  about  it. 

15. — Of  the  Commerce  of  the  Bomans  with  the  Barbarians. 

The  Romans  having  erected  a  vast  empire  in  Europe, 
Asia  and  Africa,  the  weakness  of  the  people  and  the 
tyranny  of  their  laws  united  all  the  parts  of  this  immense 
body.  The  Roman  policy  was  then  to  avoid  all  conimuni- 
cation  with  those  nations  whom  they  had  not  subdued  : 
the  fear  of  carrying  to  them  the  art  of  conquering  made 
them  neglect  the  art  of  enriching  themselves.  They  made 
laws  to  hinder  all  commerce  with  barbarians.  "  Let  no- 
body," said  Valens  and  Gratian,f  "  send  wine,  oil,  or  other 
liquors  to  the  barbarians,  though  it  be  only  for  them  to 
taste."  "  Let  no  one  carry  gold  to  them,"  add  Gratian, 
Valentinian,  and  Theodosius  ;§  "  rather,  if  tliey  have  any, 
let  our  subjects  deprive  them  of  it  by  stratasxem."  The 
exportation  of  iron  was  prohibited  on  pain  of  death. 

*  Leg.  V  ff.  de  Captivis. 

t  QuiB  mercimoniis  publice  prxfuit. — Leg.  v.  cod.  de  natural,  liberia, 

X  Leg.  ad  b  irbaiicuiii  cod.  qux  res  exportari  non  debeant. 

§  Lt'K.  -  cod.  de  cummerc.  et  mercator 
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Domitian,  a  prince  of  great,  timidity,  ordered  the  vines 
in  Gaul  to  be  pulled  up,*  fiom  fear,  no  doubt,  b-st  their 
wines  sliould  draw  thither  the  barbarians.  rr()})us  and 
Julian,  who  had  no  such  fears,  gave  orders  for  their  being 
planted  again. 

1  am  sensible  that  upon  the  declension  of  the  Roman 
empire  the  barbarians  obliged  the  Romans  to  establi.sh 
staple  towns,  and  to  tiade  with  them.f  But  oven  this  is 
a  proof  that  the  minds  of  the  Romans  were  averse  to 
commerce,  f 

16. — 0/  the  Commerce  of  the  Romans  icith  Arabia  and  the 
Indies. 

The  trade  to  Arabia  Felix,  and  that  to  the  Indies,  were 
the  two  branches,  and  almost  the  only  ones,  of  their  foreign 
commerce.  The  Arabians  were  possessed  of  immense 
riches,  which  they  found  in  their  seas  and  forests ;  and  as 
they  sold  much  and  purchased  little,  they  drew  to  them- 
selves the  gold  and  silver  of  the  Romans. §  Augustus. || 
being  well  apprised  of  that  opulence,  resolved  they  should 
be  either  his  friends  or  his  enemies.  AVith  this  view  he 
sent  ^mius  Gallus  from  Egypt  into  Arabia.  This  com- 
mander foTind  the  people  indolent,  peaceable,  and  unskilled 
in  war.  He  fought  battles,  laid  sieges  to  towns,  and  lost 
but  seven  of  his  men  by  the  sword  ;  but  the  periidy  of 
his  guides,  long  marches,  the  climate,  want  of  provisions, 
distempers,  and  ill-C(;nduct,  caused  the  ruin  of  his  army. 

He  was  therefore  obliged  to  be  content  with  trading  to 
Arabia,  in  the  same  manner  as  other  nations;  that  is, 
with  giving  them  gold  and  silver  in  exchange  for  their 
commodities.  The  Europeans  trade  with  them  still  in 
the  same  manner  ;  the  caravans  of  Ale})po  and  the  royal 
vessel  of  Suez  carry  thither  immense  sums.^ 

*  Lfg.  2  quas  res  exportari  non  dcheant,  and  Procnpius,  War  of  tlio 
Persians,  boi>k  I. 

t  See  the  Cln'oiiiclcs  of  Eusfbius  and  Codrenus. 

X  Rie  ti'e  C'lnsidcnitions  on  the  Causes  of  the  Rise  and  Declension 
of  the  KoiiiMii  Grnndeiir. 

§  riiny,  lib.  VI.  cap  xxviii.,  and  Strabo,  lib.  XVF.  |1  Ibid. 

•|f  liu'  cnravans  of  Altpiio  and  Suez  oarry  thillier  annually  to  the 
value  ot'  about  two  luillinns  of  livrcs,  and  as  uiueli  more  elaudestiuely ; 
the  royal  vessel  of  fcjuez  carries  thither  also  two  milliona. 

VOL.    II.  D 
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Nature  had  formed  the  Arabs  for  commerce,  not  for 
M^ar ;  but  when  those  quiet  people  came  to  be  near 
neighbours  to  the  Parthians  and  the  Eomans,  they  acted 
as  auxiliaries  to  both  nations,  .ffilius  Gallus  found  them 
a  trading  people ;  Mahomet  happened  to  find  them  trained 
to  war ;  he  inspired  them  with  enthusiasm,  which  led 
them  to  glory  and  conquest. 

The  commerce  of  the  Eomans  to  the  Indies  was  very 
considerable.  Strabo*  had  been  informed  in  Egypt  that 
they  employed  in  this  navigation  one  hundred  and  twenty 
vessels ;  this  commerce  was  carried  on  entirely  with 
bullion.  They  sent  thither  annually  fifty  millions  of 
sesterces.  Pliny  f  says  that  the  merchandise  brought 
thence  was  sold  at  Pome  at  cent,  per  cent,  profit.  He 
speaks,  1  believe,  too  generally ;  if  this  trade  had  been  so 
vastly  piofitable,  everybody  would  have  been  willing  to 
engage  in  it,  and  then  it  would  have  been  at  an  end. 

It  will  admit  of  a  question,  whether  the  trade  to  Arabia 
and  the  Indies  was  of  any  advantage  to  the  Eomans, 
They  were  obliged  to  export  their  bullion  thither,  though 
they  had  not,  like  us,  the  resource  of  America,  which 
supjilies  what  we  send  away.  I  am  persuaded  that  one 
of  the  reasons  of  their  increasing  the  value  of  their  specie 
by  establishing  base  coin  was  the  scarcit}'  of  silver,  owing 
to  the  continual  exportation  of  it  to  the  Indies :  and 
though  the  commodities  of  this  country  were  sold  at 
Eome  at  the  rate  of  cent,  per  cent.,  this  profit  of  the  Eomans, 
being  obtained  from  the  Eomans  themselves,  could  not 
enrich  the  empire. 

It  may  be  alleged,  on  the  other  hand,  that  this  commerce 
increased  the  Eoman  navigation,  and  of  course  their 
power;  that  new  merchandise  augmented  their  inland 
trade,  gave  encouragement  to  the  arts,  and  emploj^ment  to 
the  industrious  ;  that  the  number  of  subjects  multiplied  in 
proportion  to  the  new  means  of  support ;  that  this  new 
commerce  was  productive  of  luxury,  which  I  have  pr.)ved 
to  be  as  favourable  to  a  monarchical  government  as  fatal 
to  a  commonwealth  ;  that  this  establishment  was  of  the 
same  date  as  the  fall  of  their  republic ;  that  the  luxury  of 

*  Lib.  II.  p.  81.  t  Lib.  YI.  cap.  xxiii. 
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Rome  had  become  necessary;  and  tliat  it  was  extremely 
proper  that  a  city  which  liad  accumulated  all  the  wealtli 
of  the  universe  should  vefinul  it  by  its  luxury. 

StraLo  says*  that  tlie  linmans  carried  on  a  far  more 
extensive  commerce  with  tlie  Indies  than  the  kin^^s  of 
Eg-ypt ;  but  it  is  very  extraordinary  tliat  those  ])eoplo 
who  were  so  little  acquainted  with  commerce  should  have 
paid  more  attention  to  that  of  India  than  the  Egyptian 
kings,  whose  dominions  lay  so  conveniently  for  it.  The 
reas(m  of  this  must  be  exjdained. 

After  the  death  of  Alexander,  the  kings  of  Egypt 
established  a  maritime  commerce  with  the  Indies  ;  while 
the  kings  of  Syria,  who  were  possessed  of  the  more 
eastern  provinces,  and  consequently  of  the  Indies,  main- 
tained that  commerce  of  which  we  have  taken  notice  in 
the  sixth  cliapter,  which  was  carried  on  partly  b}-  land, 
and  ])artly  by  rivers,  and  had  been  further  facilitated  by 
means  of  the  Macedonian  colonies ;  insomuch  that  Europe 
had  communication  with  the  Indies  both  by  Egypt  and 
by  Syria.  The  dismembering  of  the  latter  kingdom, 
whence  was  formed  that  of  Bactriana,  did  not  prove  in 
any  way  j^rejudicial  to  this  commeice.  Marinus  the 
Tyrian,  quoted  by  Ptolemy, f  mentions  the  discoveiies 
made  in  India  by  means  of  some  Macedonian  merchants, 
who  found  out  new  roads,  which  had  been  unknown  to 
kings  in  their  military  expeditions.  We  find  in  rtolemy,J 
that  they  went  fiom  Tuter's  t()wer,§  as  far  as  Sera  ;  and 
the  discovery  made  by  mercantile  people  of  so  distant  a 
mart,  situated  in  the  north-east  part  of  China,  was  a  kind 
of  prodigy.  Hence,  under  the  kings  of  Syria  and  Bactriana, 
merchandise  was  conveyed  to  the  west  from  the  southern 
parts  of  India,  by  the  river  Indus,  the  Oxus,  and  tlie 
Caspian  Sea  ;  while  those  of  the  more  eastern  and  northern 
parts  were  transported  from  Sera,  Peter's  tower,  and  other 
staples,  as  far  as  the  Euphrates.    Those  merchants  directed 

*  He  snys,  in  his  12th  book,  that  the  Romans  employed  a  hundred 
and  iwinty  .-hips  in  that  trade  ;  and  in  the  17th  book,  that  the  Greciau 
kinj^s  .-carcc'ly  employed  twenty. 

+  Lit).  I.  cap.  ii.  J  Lib.  I.  cap.  xiii. 

§  Our  best  niajjs  place  Peter's  tower  in  the  hundredth  degree  of 
loujjituJo,  and  uljout  the  forliutii  of  latitude. 

L   2 
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their  loiitc  nearly  by  the  fortieth  degree  of  north  latitude, 
through  countries  situated  to  the  west  of  China,  more 
civiiieied  at  that  time  than  at  present,  because  they  had 
not  as  jet  been  infested  by  the  Tartars, 

Kow  while  the  Syrian  empire  was  extending  its  trade  to 
such  a  distance  by  land,  Egypt  did  not  greatly  enlarge  its 
maritime  commerce. 

The  Parthians  soon  after  appeared,  and  founded  their 
empire ;  and  w^hen  Egypt  fell  under  the  power  of  the 
Eomans,  this  empire  was  at  its  height,  and  had  received 
its  whole  extension. 

The  Komans  and  Parthians  were  two  rival  nations,  that 
fought  not  for  dominion  but  for  their  very  existence. 
Between  the  two  empires  deserts  were  formed  and  armies 
were  always  stationed  on  the  fiontiers ;  so  that  instead  ot 
there  being  any  commerce,  there  was  not  so  much  as 
communication  between  them.  Ambition,  jealousy,  re- 
ligion, national  antipathy,  and  difference  of  manners 
completed  the  separation.  Thus  the  trade  from  east  to 
west,  which  had  formerly  so  many  channels,  was  reduced 
to  one ;  and  Alexandria  becoming  the  only  staple,  the 
trade  to  this  city  was  immensely  enlarged. 

We  shall  t^ay  but  one  word  of  their  inland  trade.  Its 
principal  branch  was  the  corn  brought  to  Eome  for  the 
hub.Nistence  of  the  people ;  but  this  was  rather  a  political 
ati'air  than  a  point  of  commerce.  On  this  account  the 
sailurs  were  favoured  with  some  privileges,  because  th 
safety  of  the  empire  depended  on  their  vigilance,* 

17. — Of  Commerce  after  the  Destruction  of  the  Western 

Empire. 

After  the  invasion  of  the  Eoman  empire  one  effect  of  the 
general  calamity  was  the  destruction  of  commerce.  The 
barbarous  nations  at  first  regarded  it  only  as  an  opportunity 
for  robbery  ;  and  when  they  had  subdued  the  Eomans,  they 
honoured  it  no  more  than  agriculture,  and  the  other 
professions  of  a  conquered  people. 

Soon  was  the  commerce  of  Europe  almost  entirely  lost. 

*  Suet,  in  Claudia,  leg.  8  cod.  Theodosis.  de  Naviculiariig. 
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The  nobility,  who  had  everywhere  the  direction  of  affairs, 
were  in  no  pain  about  it. 

The  laws  of  the  Visigoths  *  permitted  private  people  to 
occupy  half  the  beds  of  great  rivias,  provided  the  other 
half  remained  free  for  nets  and  boats.  There  must  have 
been  veiy  little  trade  in  countries  conquered  by  these 
barbarians. 

In  those  times  were  established  the  ridiculous  rights  of 
escheatage  and  shipwrecks.  These  men  thought  tliat,  as 
strangers  were  not  luiitud  to  them  by  any  civil  law,  they 
owed  thciu  on  the  one  hand  no  kind  of  justice,  and  on 
the  other  no  sort  of  pity. 

In  the  narrow  bounds  which  nature  had  originally  pre- 
scribed to  the  people  of  the  north,  all  were  strangers  to 
them :  and  in  their  poverty  they  regarded  all  only  as  con- 
tributing to  their  riches.  Being  established,  before  their 
conquest,  on  the  coasts  of  a  sea  of  very  little  breadth,  and 
full  of  rocks,  from  these  very  rocks  they  drew  their 
subsistence. 

But  the  Romans,  who  made  laws  for  all  the  world,  had 
established  the  most  humane  ones  with  regard  to  ship- 
wrecks.|  They  suppressed  the  rapine  of  those  who  in- 
habited the  coasts,  and  what  was  more  still,  the  rapacity 
of  their  treasuries.^ 

18. — A  particular  Begulation. 

The  law  of  the  Visigoths  made,  however,  one  regulation 
in  favour  of  comuieioe.§  It  ordained  that  foreign  merchants 
should  be  judged,  in  the  differences  that  arose  among 
themselves,  by  the  laws  and  by  judges  of  their  own  nation. 
This  was  founded  on  an  established  custom  among  all 
mixed  people,  that  every  man  should  live  under  his  own 
law — a  custom  of  which  1  shall  speak  more  at  large  in 
another  place. 

*  Lib.  Vlir.  tit.  4,  §  9. 

t  Toto  titulo  ff.  de  incend.  ruin,  et  naufrag.  ami  cod.  de  naufragiiSf 
and  log.  3  11'.  aJ  leg.  Coriul.  de  sicariU 
X  Leg.  I  cod.  de  uaafragiis. 
§  Lib.  11.  tit.  3,  §  2. 
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19. —  Of  Commerce  after  the  Decay  of  the  Moman  Poicer 
in  the  East. 

The  Mahomedans  appeared,  conquered,  extended,  and 
dispersed  themselves.  Egypt  had  jiarticular  sovereigns; 
these  carried  on  the  commerce  of  India,  and  being  pos- 
sessed of  the  merchandise  of  this  country,  drew  to  them- 
selves the  riches  of  all  other  nations.  The  sultans  of 
Egypt  were  the  most  powerful  princes  of  those  times. 
History  informs  us  with  what  a  constant  and  well- 
regulated  force  they  stopped  the  ardour,  the  fire,  and  the 
impetuosity  of  the  crusades. 

20. — Hoio  Commerce  hroJce  through  the  Barharism  of  Europe. 

Aristotle's  philosophy  heing  carried  to  the  west,  pleased 
tlie  subtle  geniuses  who  were  the  virtuosi  of  those  times 
of  ignorance.  The  schoolmen  were  infatuated  with  it,  and 
borrowed  from  that  philosopher*  a  great  many  notions  on 
lending  upon  interest,  whereas  its  source  might  have  been 
easily  traced  in  the  gospel;  in  short,  they  condemned  it 
absolutely  and  in  all  cases.  Hence  commerce,  which  was 
the  profession  only  of  mean  persons,  became  that  of  knaves ; 
for  whenever  a  thing  is  forbidden,  which  nature  permits 
or  necessity  requires,  those  who  do  it  ai-e  looked  upon  as 
dishonest. 

Commerce  was  transferred  to  a  nation  covered  with 
infamy,  and  soon  ranked  with  the  most  shameful  usury, 
with  monopolies,  with  the  levying  of  subsidies,  and  with 
all  the  dishonest  means  of  acquiring  wealth. 

The  Jews,  enriched  by  their  exactions,  were  pillaged  by 
the  tyranny  of  princes  ;  which  pleased  indeed,  but  did  not 
ease,  the  people.f 

What  passed  in  England  may  serve  to  give  us  an  idea  of 
what  was  done  in  other  countries.  King  John  \  having 
imprisoned  the  Jews,  in  order  to  obtain  their  wealth,  there 

*  See  Arisfot.  Polit.  lib.  I.  cap.  ix.  and  x. 

t  See  in  Marca  Hispanica,  the  constitutions  of  Aragon,  in  the  years 
1228  and  1231 ;  and  in  Brussel,  the  agreement,  in  the  year  120t>,  be- 
tween the  King,  tlie  Conntess  of  Champagne,  and  Guy  of  Dampieire. 

X  Stowe'd  Survey  of  London,  book  III.  p.  54. 
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were  few  who  hatl  not  at  least  one  of  their  eyes  plucked 
out.  Thus  (lid  that  kinjjj  administer  justice.  A  certain 
Jew,  who  had  a  tooth  pulled  out  every  day  for  seven  days 
successively,  gave  ten  thousand  marks  of  silver  for  tho 
eighth.  Ilenry  III.  extorted  from  Aaron,  a  Jew  at  York, 
fourteen  thousand  marks  of  silver,  and  ten  thousand  for 
the  queen.  In  those  times  they  did  by  violence  what  is 
now  done  in  Poland  with  some  souiMance  of  moderation. 
As  princes  could  not  dive  into  tho  purses  of  their  subjects 
because  of  their  privileges,  they  put  tho  Jews  to  tho 
torture,  who  were  not  considered  as  citizens. 

At  last  a  custom  was  introduced  of  confiscating  tho 
effects  of  those  Jews  who  embraced  Christianity.  Tliis 
ridiculous  custom  is  known  only  by  the  law  which 
suppressed  it.*  Tho  most  vain  and  trifling  reasons  were 
given  in  justification  of  tliat  proceeding ;  it  was  alleged 
that  it  was  proper  to  tr}''  them,  in  order  to  be  certain  that 
they  had  entirely  shaken  oif  the  slavery  of  tlie  devil.  But 
it  is  evident  that  tiiis  confiscation  was  a  species  of  the 
right  of  amortisation,  to  recouipense  the  prince,  or  the 
lords,  for  the  taxes  levied  on  the  Jews,  Avhich  ceased  on  their 
embracing  Christianity.|  In  those  times,  men,  like  lands, 
were  regarded  as  property.  I  cannot  help  remaiking,  by 
the  way,  how  this  nation  has  been  sported  with  from  one 
age  to  another :  at  one  time,  their  eiiects  were  confiscated 
when  they  were  willing  to  become  Christians  ;  and  at 
another,  if  they  refused  to  turn  Christians,  they  wero 
ordered  to  be  burned. 

In  the  meantime,  commerce  was  scon  to  arise  from  tho 
bosom  of  vexation  and  despair.  The  Jews,  proscril)eel  by 
turns  from  every  country,  found  out  the  way  of  saving 
their  elfects.  Thus  they  rendered  their  retreats  for  ever 
fixed  ;  for  though  princes  might  liave  been  willing  to  get 
rid  of  their  persons,  yet  they  did  not  choose  to  get  rid  of 
their  money. 

•  Tlic  edict  passed  at  Biwille,  4th  of  April  1392. 

t  III  Fnuu'o  tlio  Jews  wen;  slavurf  in  mf)rtmaiii,  and  tlio  lord-s  tlieir 
Buccessors.  Mr.  lirus.sid  mentions  an  agrcemoni  made  in  tln'  ye:ir  I'iUl!, 
between  the  Kin-^  and  Tliibaut,  Connt  ofChampaj^iie,  t>y  wliich  it  was 
a.utreed  tliat  the  Jews  of  the  cue  should  not  lend  in  the  hinds  of  tho 
other. 
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The  Jews  invented  letters  of  exchange  ;*  commerce,  by 
this  method,  became  capable  of  eluding  violence,  and  of 
maintaining  everywhere  its  ground  ;  the  richest  merchant 
having  none  but  iiivi>ible  effects,  which  he  could  convey 
impeiceptibly  wherever  he  pleased. 

The  Theologians  were  obliged  to  limit  their  principles ; 
and  commerce,  which  they  had  before  connected  by  main 
force  with  knavery,  re-entered,  if  I  may  so  express  myself, 
the  bosom  of  probity. 

Thus  we  owe  to  the  speculations  of  the  schoolmen  all 
the  misfortunes  which  accompanied  the  destruction  of 
commerce  ;f  and  to  the  avarice  of  princes,  the  establish- 
ment of  a  practice  which  puts  it  in  some  measure  out  of 
their  power. 

From  this  time  it  became  necessary  that  princes  should 
govern  with  more  prudence  than  they  themselves  could 
ever  have  imagined  ;  for  great  exertions  of  authority  were, 
in  the  event,  found  to  be  impolitic  ;  and  from  experience  it 
is  manifcist  that  nothing  but  the  goodness  and  lenity  of  a 
government  can  make  it  flourish. 

We  begin  to  be  cured  of  Machiavelism,  and  recover  from 
it  ever}"  day.  More  moderation  has  become  necessary  in 
the  councils  of  princes.  What  would  formerly  have  been 
called  a  master-stroke  in  politics  would  be  now,  indepen- 
dent of  the  horror  it  might  occasion,  the  greatest  im- 
prudence. 

Happy  is  it  for  men  that  they  are  in  a  situation  in  which, 
though  their  passions  prompt  them  to  be  wicked,  it  is, 
nevertheless,  to  their  interest  to  be  humane  and  virtuous. 

*  It  is  known  that  under  Philip  Augustus  and  Phihp  the  Long,  the 
Jews  who  were  chased  from  Fiance  took  refuge  in  Lonibardy,  and 
that  there  tliey  gave  to  foreign  merchants  and  travellers  secret  letters, 
drawn  upon  those  to  whom  they  had  intrusted  their  elfects  in  France, 
■which  were  accepted. 

t  See  the  83rd  novel  of  the  Emperor  Leo,  which  revokes  the  law  of 
Basil  his  father.  This  law  of  Basil  is  in  Hermenopulus,  under  the 
name  of  Leo,  lib.  III.  tit.  7,  §  27. 
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21. —  Jlie  Discovery  of  two  nciD  Worhh,  and  in  what  Manner 
JEnrope  is  affected  hy  it. 

The  compass  opened,  if  I  may  so  express  myself,  the 
universe.  A.sia  and  Africa  were  found,  of  whicli  only 
some  borders  were  known ;  and  America,  of  which  we 
knew  nothing. 

The  Portu}j;uese,  sailing  on  the  Atlantic  ocean,  discovered 
the  most  southern  point  of  Africa ;  tliey  saw  a  vast  sea, 
which  carried  them  to  the  East  Indies.  Their  danger 
upon  this  sea,  the  discovery  of  Mozambiqne,  Melinda, 
and  Calicut,  have  been  sung  by  Camoens,  whose  poems 
make  us  feel  something  of  the  charms  of  the  Odyssey  and 
the  magnificence  of  the  ^neid. 

The  Venetians  had  liitherto  carried  on  the  trade  of  the 
Indies  through  the  Turkish  dominions,  and  piirsued  it  in 
the  midst  of  oppressions  and  discouragements.  By  the 
discovery  of  the  Cape  of  Good  Hope,  and  those  which  were 
made  some  time  after,  Italy  was  no  longer  the  centre  of 
the  trading  world ;  it  was,  if  I  may  be  permitted  the 
expression,  only  a  corner  of  the  universe,  and  is  so  still. 
The  commerce  even  of  the  Levant  depending  now  on  that 
of  the  great  trading  nations  to  both  the  Indies,  Italy  even 
in  that  branch  can  no  longer  be  considered  as  a  principal. 

The  Portugpiese  traded  to  the  Indies  in  right  of  conquest. 
The  constiaining  laws  which  the  Dutch  at  present  impose 
on  the  commerce  of  the  little  Indian  princes  had  been 
established  before  by  the  Portuguese.* 

The  fortune  of  the  house  of  Austria  was  prodigious. 
Charles  V.  succeeded  to  the  possession  of  I'urgiindy, 
Castile,  and  Aragon  ;  he  arrived  afterwards  at  the  iuipeiial 
dignity  ;  and  to  procure  him  a  new  kind  of  grandeur,  the 
globe  extended  itself,  and  there  w^as  seen  a  new  world 
paying  him  obeisance. 

Christopher  Columbus  discovered  America;  and  though 
Spain  sent  thither  only  a  force  so  small  that  the  least 
prince  in  Europe  could  have  sent  the  same,  yet  it  subdued 
two  vast  empires,  and  other  great  states. 

*  See  the  Relation  of  Fr.  Pirard,  part  II.  chap.  xv. 
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While  the  Spaniards  discovered  and  conquered  the  west, 
the  Portuguese  pushed  their  conquests  and  discoveries  iu 
the  cast.  These  two  nations  met  each  other ;  they  had 
recourse  to  Pope  Alexander  VI.,  who  made  the  celebrated 
line  of  partition,  and  determined  the  gieat  suit. 

But  the  other  nations  of  Euiope  would  not  suffer  them 
quietly  to  enjoy  their  shares.  The  Dutch  chased  the  Portu- 
guese fi'om  almost  all  their  settlements  in  the  East  Indies; 
and  several  other  nations  planted  colonies  in  America. 

The  Spaniards  considered  these  new-discovered  countries 
as  the  subject  of  conquest ;  while  others,  more  refined  in 
their  views,  found  them  to  be  the  proper  subjects  of 
commerce,  and  upon  this  principle  directed  their  pro- 
ceedings. Hence  several  nations  have  conducted  them- 
selves with  so  much  wisdom  that  they  have  given  a  kind 
of  sovereignty  to  companies  of  merchants,  who,  governing 
these  far  distant  countries  only  with  a  view  to  trade,  have 
made  a  gi'eat  accessory  power  without  embarrassing  the 
principal  state. 

The  colonies  they  have  formed  are  under  a  kind  of 
dependence,  of  which  there  are  but  very  few  instances 
in  all  the  colonies  of  the  ancients ;  whether  we  consider 
them  as  holding  of  the  state  itself,  or  of  some  trading 
company  established  in  the  state. 

The  design  of  these  colonies  is,  to  trade  on  more  advan- 
tageous conditions  than  could  otherwise  be  done  with  the 
neighbouring  people,  with  whom  all  advantages  are  re- 
ciprocal. It  has  been  established  that  the  metropolis,*  or 
mother  country,  alone  shall  trade  iu  the  colonies,  and  that 
from  very  good  reason ;  because  the  design  of  the  settle- 
ment was  the  extension  of  commerce,  not  the  foundation 
of  a  city  or  of  a  new  empire. 

Thus  it  is  still  a  fundamental  law  of  Europe  that  all 
commerce  with  a  foreign  colony  shall  be  regarded  as  a 
mere  monopoly,  punishable  by  the  laws  of  the  country ; 
and  in  this  case  we  are  not  to  be  directed  by  the  laws  and 
precedents  of  the  ancients,  which  are  not  at  all  applicable.^ 

*  Tliis,  iu  the  language  of  the  ancients,  is  the  state  which  founded 
the  colony. 

t  Except  the  Carthaginians,  as  we  see  by  the  treaty  which  put  an 
end  to  the  first  Punic  war. 
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It  is  likewise  acknowledged  that  a  commoice  estal)li.s}iecl 
between  the  mother  countries  does  nut  include  a  jioinii.ssiou 
to  trade  in  the  colonies;  for  these  always  continue  in  a 
state  of  prohibition. 

The  disadvantage  of  a  colony  that  loses  the  liberty  of 
commerce  is  visibly  compensated  by  the  protection  of  the 
mother  country,  who  defends  it  by  her  arms,  or  supports 
it  by  her  laws. 

Ilence  follows  a  third  law  of  Europe,  that  when  a 
foreign  commerce  with  a  colony  is  prohibited,  it  is  not 
lawful  to  trade  in  those  seas,  except  in  such  cases  as  are 
excepted  by  treaty. 

Nations  who  are,  with  respect  to  the  whole  globe,  what 
individuals  are  in  a  state,  are  governed  like  the  latter  by 
the  laws  of  nature,  and.  by  particular  laws  of  their  own 
making.  One  nation  may  resign  to  another  the  sea,  as 
well  as  the  laud.  The  Carthaginians  forbade  the  Romans 
to  sail  beyond  certain  limits,*  as  the  Greeks  had  obliged 
the  king  of  Persia  to  keep  as  far  distant  from  the  sea-coast 
as  a  horse  could  gallop.f 

The  great  distrince  of  our  colonies  is  not  an  inconvenience 
that  affects  their  safety  ;  for  if  the  mother  country,  on 
whom  they  depend  for  their  defence,  is  remote,  no  less 
remote  are  those  nations  who  rival  the  mother  country, 
and  by  whom  they  may  be  afraid  of  being  conquered. 

Besides,  this  distance  is  the  cause  that  those  who  are 
established  there  cannot  conform  to  the  manner  of  living 
in  a  climate  so  diffei'ent  from  their  own;  they  are  obliged 
therefore  to  draw  from  the  mother  country  all  the  conve- 
niences of  life.  The  Carthaginians, |  to  render  the 
Sardinians  and  Corsicans  more  dependent,  forbade  their 
planting,  sowing,  or  doing  anything  of  the  kind,  under 
pain  of  death  ;  so  that  they  supplied  them  with  neces- 
saries from  Africa. 

The  Europeans  have  compassed  the  same  thing,  without 
having  recourse  to  such  severe  laws.     Our  colonies  in  tho 

*  Tolyb.  lib.  III. 

+  Tlio  King  of  Persia  obliged  himself  by  treaty  not  to  Riil  with  any 
vessel  of  war  beyomi  the  Cyaneau  rocks  aud  the  Cbelidoiieuu  ialca. 
— I'liitaicli,  in  the  Life  of  Cinion. 

X  Aristotle  on  Wonderful  Things ;  Livy,  lib.  Yll.  dec.  2. 
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Caribbean  islands  are  under  an  admirable  regulation  in  tliia 
respect ;  the  subject  of  their  ccjmmerce  is  what  we  neither 
have  nor  can  produce ;  and  they  want  what  is  the  subject 
of  ours. 

A  consequence  of  the  discovery  of  America  was  the 
connecting  Asia  and  Africa  with  Europe ;  it  furnished 
materials  for  a  trade  with  that  vast  part  of  Asia  known 
by  the  name  of  the  East  Indies.  Silver,  that  metal  so 
useful  as  the  medium  of  commerce,  became  now  as  mer- 
chandise the  basis  of  the  greatest  commerce  in  the  world. 
In  fine,  the  navigation  to  Africa  became  necessary,  in  order 
to  furnish  us  with  men  to  labour  in  the  mines,  and  to 
cultivate  the  lands  of  America. 

Europe  has  arrived  at  so  high,  a  degree  of  power  that 
nothing  in  history  can  be  compared  with  it,  whether  we 
consider  the  immensity  of  its  expenses,  the  grandeur  of  its 
engagements,  the  number  of  its  troops,  and  the  regular 
payment  even  of  those  that  are  least  serviceable,  and  which 
are  kept  only  for  ostentation. 

Father  Du  Halde  says*  that  the  interior  trade  of  China 
is  much  greater  than  that  of  all  Europe.  That  might  be, 
if  our  foreign  trade  did  not  augment  our  inland  commerce. 
Europe  carries  on  the  trade  and  navigation  of  the  other 
three  parts  of  the  woiid  ;  as  France,  England,  and  Holland 
do  nearly  that  of  Europe. 

22. — Of  tlie  Biches  which  Spain  drew  from  America. 

If  Europe  has  derived  so  many  advantages  from  the 
American  trade,  it  seems  natural  to  imagine  that  Spain 
must  have  derived  much  greater. f  She  drew  from  the 
newly  discovered  world  so  prodigious  a  quantity  of  gold 
and  silver,  that  all  we  had  before  could  not  be  compared 
with  it. 

But  (what  one  could  never  have  expected)  this  great 
kingdom  was  everywhere  baffled  by  its  misfortunes. 
Philip  II.,  who  succeeded  Charles  V.,  was  obliged  to  make 

*  Tom.  ii.  p.  170. 

t  This  has  been  already  shown  in  a  small  treatise  written  by  the 
author  atioiit  twenty  years  ago ;  which  has  been  almost  entirely  incor* 
poiated  in  the  present  work. 
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th.e  celebrated  bankruptcy  known  to  all  the  world.  There 
never  was  a  prince  who  suffered  more  from  tlie  murninrs, 
the  insolence,  and  the  revolt  of  troops  constantly  ill-paid. 

From  tliat  time  the  monarcliy  of  Spain  has  been  inceg- 
santly  declining.  This  has  been  owing  to  an  interior  and 
physical  defect  in  the  nature  of  those  riches,  which  renders 
them  vain — a  defect  which  increases  every  day. 

Gold  and  silver  are  cither  a  fictitioiisor  a  representative 
wealth.  Tlie  representative  signs  of  wealth  are  extremely 
durable,  and,  in  their  own  nature,  but  little  subjects  to 
decay.  But  the  more  they  are  multiplied,  the  more  tliey 
lose  their  value,  because  the  fewer  are  the  things  which 
they  represent. 

The  Spaniards,  after  the  conquest  of  Mexico  and  Peru, 
abandoned  their  natural  riches,  in  pursuit  of  a  representa- 
tive Avealth  which  daily  degraded  itself.  Gold  and  silver 
were  extremely  scarce  in  Europe,  and  Spain  becoming  all  of 
a  sudden  mistress  of  a  prodigious  quantity  of  these  metals, 
conceived  hopes  to  which  she  had  never  befoie  aspired. 
The  wealth  she  found  in  the  conquered  countries,  great  as 
it  was,  did  not,  however,  equal  those  of  their  mines.  The 
Indians  concealed  part  of  them ;  and  besides,  tliese  people, 
who  made  no  other  use  of  gold  and  silver  than  to  give 
magnificence  to  the  temj)les  of  their  gods  and  to  the 
palaces  of  their  kings,  sought  not  for  it  with  an  avarice 
like  ours.  In  short,  they  had  not  the  secret  of  drawing 
these  metals  from  every  mine ;  but  only  from  tho.-e  in 
which  the  separation  might  be  made  with  fire  :  tlie}'  were 
strangers  to  the  manner  of  making  use  of  mercury,  and 
perhaps  to  mercury  itself. 

However,  it  was  not  long  befoie  the  specie  of  Europe 
was  doubled  ;  this  appeared  from  the  price  of  commodities, 
which  everywhere  was  doubled. 

The  Si'aniards  raked  into  the  mines,  scooped  out  moun- 
tains, invented  machines  to  draw  out  water,  to  break  tlie 
ore,  and  separate  it ;  end  as  they  sported  with  the  lives  of 
the  Indians,  they  forced  them  to  labour  without  mercy. 
The  sj)eeie  of  Eurojie  soon  doubled,  and  the  profit  of  Spain 
diniinislied  in  the  same  proportion;  they  had  every  year 
the  same  quantity  of  metal,  which  had  become  by  one-half 
less  precious. 
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In  doul)le  the  time  the  specie  still  doubled,  and  the 
profit  still  diminished  another  half. 

It  diminished  even  more  than  half :  let  us  see  in  what 
manner. 

To  extract  the  gold  from  the  mines,  to  give  it  the  requi- 
site preparations,  and  to  import  it  into  Europe,  must  bo 
attended  with  some  certain  expense.  I  will  suppose  this 
to  be  as  1  to  64.  When  the  specie  was  once  doubled,  and 
consequently  became  by  one-half  less  precious,  the  expense 
was  as  2  to  64.  Thus  the  galoons  which  brought  to  Spain 
the  same  quantity  of  gold,  brought  a  thing  which  really 
was  of  less  value  by  one-half,  though  the  expenses  attending 
it  had  been  twice  as  high. 

If  we  proceed  doubling  and  doubling,  we  shall  find  in 
this  progression  the  cause  of  the  impotency  of  the  wealth 
of  Spain. 

It  is  about  two  hundred  years  since  they  have  worked 
their  Indian  mines.  I  suppose  the  quantit}'  of  specie  at 
present  in  the  trading  world  is  to  that  before  the  discovery 
of  the  Indies  as  32  is  to  1 ;  that  is,  it  has  been  doubled 
five  times :  in  two  hundred  years  more  the  same  quantity 
will  be  to  that  before  the  discovery  as  64  is  to  1 ;  that  is, 
i  t  will  be  doubled  ( aice  more.  Kow,  at  present,  fifty  quintals 
of  ore  yield  four,  five,  and  six  ounces  of  gold  ;  *  and  when 
it  yields  only  two,  the  miner  receives  no  more  from  it  than 
his  expenses.  In  two  hundred  years,  when  the  miner  will 
extract  only  four,  this  too  will  only  defray  his  charges. 
There  will  then  be  but  little  profit  to  be  drawn  from  the 
gold  mines.  The  same  reasoning  will  hold  good  of  silver, 
excej)t  that  the  working  of  the  silver  mines  is  a  little  more 
advantageous  than  those  of  gold. 

But,  if  mines  should  be  discovered  so  fruitful  as  to  give 
a  much  greater  profit,  the  more  fruitful  they  may  be,  the 
sooner  the  profit  will  cease. 

The  Portuguese  in  Brazil  liave  found  mines  of  gold  so 
rich,t  that  they  must  necessarily  very  soon  make  a  con- 
siderable diminution  in  the  profits  of  those  of  Spain,  as  well 
as  in  their  own. 

*  See  Frezier's  Voyages. 

f  Aocoidino;  to  Lord  Anson,  Europe  receives  every  year  from  Brazil 
two  millious  sterling  in  gold,  which  is  found  in  sand  at  the  foot  of 
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I  have  frequently  heard  people  deploio  the  blindness  of 
the  cunit  of  France,  who  repulsed  Christopher  Colnnihus, 
Avhen  he  made  the  proposal  of  discovering;  tlie  Indies.* 
Indued  they  did.  though  perhaps  witliout  dcisign,  an  act  of 
the  greatest  wisdom.  Spain  has  beliaved  like  the  foolish 
king  who  desired  that  evorj-thing  ho  touched  might  he 
converted  into  gold,  and  who  was  obliged  to  beg  of  the  gods 
to  put  an  end  to  liis  misery. 

The  companies  and  banks  established  in  many  nations 
have  put  a  fini.^hing  stroke  to  the  lowering  of  gold  and 
silver  as  a  sign  of  re]iresentation  of  riches ;  for  by  new 
fictions  they  have  multiplied  in  such  a  manner  the  signs  of 
wealth,  that  gold  and  silver  having  this  oi?ice  only  in  part 
have  bec(jme  less  precious. 

Thus  public  credit  serves  instead  of  mines,  and  dimin- 
ishes the  profit  which  the  Spaniards  drew  from  theirs. 

True  it  is  that  the  Dutch  trade  to  the  East  Indies  has 
increased,  in  some  measure,  the  value  of  the  Spanish  mer- 
chandise :  t  for  as  they  carry  bullion,  and  give  it  in  ex- 
change for  the  merchandise  of  the  East,  they  ease  the 
Spaniards  of  part  of  a  commodity  which  in  Europe 
abounds  too  much. 

And  this  trade,  in  which  Spain  seems  to  bo  only  indi- 
rectly concerned,  is  as  advantageous  to  that  nation  as  to 
those  who  are  directly  employed  in  carrying  it  on. 

From  what  has  Ijcen  said  we  may  form  a  judgment  of 
the  last  order  of  the  council  of  Spain,  which  prohibits  the 
making  use  of  gold  and  silver  in  gildings,  and  other  super- 
fiuitics  ;  a  decree  as  ridiculous  as  it  w^ould  be  for  the  states 
of  Holland  to  prohibit  the  consumption  of  spices. 

My  reasoning  does  not  liold  good  against  all  mines ; 
those  of  Germany  and  Hungary,  which  produce  little 
mure  than  the  expense  of  working  them,  are  extremely 

tlic  niouiitftins,  or  in  tlie  beds  of  rivers.  Wlun  I  wrote  tlie  littlo 
tieatiso  iiieiitifineil  in  the  first  note  of  tliis  oliaptiT,  the  rttnrns  frum 
Brazil  were  far  from  being  so  considerable  an  item  as  they  are  at 
present. 

*  Voltaire  deplores  the  insniBeicncy  of  Montesquieu's  kuowledsjo 
upon  finance  and  Ciinimcrce,  saying  that  tiiesc  princijiles  were  not  theu 
(li.-covcrid,  or,  at  least,  had  not  been  developed  in  his  time.— Ed. 

t  Wiltniri'  holds  that  the  Spaniards  had  no  innnnfaeti  resof  tlieir  own, 
aud  tliat  lluy  were  obliged  to  draw  such  siipplies  from  abroad. — Ed. 
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useful.  They  are  found  in  the  principal  state ;  they  em- 
])loy  many  thousand  men,  who  there  consume  their  super- 
fluous commodities,  and  they  are  properly  a  manufacture 
of  the  country. 

'J'he  mines  of  Germany  and  Hungary  promote  the  cul- 
ture of  land ;  the  working  of  those  of  Mexico  and  Peru 
destroys  it. 

The  Indies  and  Spain  are  two  powers  under  the  same 
master;  hut  the  Indies  ai'e  the  principal,  while  Spain  is 
only  an  accessory.  It  is  in  vain  for  politics  to  attempt 
to  bring  back  the  principal  to  the  accessory ;  the  Indies 
will  always  draw  Spain  to  themselves. 

Of  the  merchandise,  to  the  value  of  about  fifty  millions 
of  livres,  annually  sent  to  the  Indies,  Spain  furnishes  only 
two  millions  and  a  half :  the  Indies  trade  for  fifty  millions, 
the  Spaniards  for  two  and  a  half. 

That  must  be  a  bad  kind  of  riches  which  depends  on 
accident,  and  not  on  the  industry  of  a  nation,  on  the 
number  of  its  inhabitants,  and  on  the  cultivation  of  its 
lands.  The  king  of  Spain,  who  receives  great  sums  froir 
his  custom-house  at  Cadiz,  is  in  this  respect  only  a  ricl 
individual  in  a  state  extremely  poor  Everything  passes 
between  strangers  and  himself,  while  his  subjects  have 
scarcely  any  share  in  it ;  this  commerce  is  independent 
both  of  the  good  and  bad  fortune  of  his  kingdom. 

Were  some  provinces  of  Castile  able  to  give  him  a  sum 
equal  to  that  of  the  custom-house  of  Cadiz,  his  power 
would  be  much  greater ;  his  riches  would  be  the  effect  of 
the  wealth  of  the  country  ;  these  provinces  would  animate 
all  the  others,  and  they  would  be  altogether  more  capable 
of  supporting  their  respective  charges;  instead  of  a  great 
treasury  he  would  have  a  great  people. 

23. — A  Problem. 

It  is  not  for  me  to  decide  the  question  whether  if  Spain 
be  not  hei  self  able  to  carry  on  the  trade  of  the  Indies,  it 
would  not  be  better  to  leave  it  open  to  strangers.  I  will 
only  say  that  it  is  for  their  advantage  to  load  this  com- 
merce with  as  few  obstacles  as  politics  will  peimit.  When 
tho  merchandise  which  aever.^l  nations  send  to  the  Indiea 
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is  very  clear,  the  iiilial)itant8  of  that  country  give  a  great 
deal  of  tlieir  conimoclities,  which  are  gold  aiul  silver,  for 
very  little  of  those  of  foreigners;  the  contrary  to  this 
happens  when  tliey  are  at  a  low  price.  It  would  perhaps 
be  of  use  that  these  nations  should  undersell  each  othei", 
to  the  end  that  the  merchandise  carried  to  the  Indies 
might  be  always  cheap.  Tlieso  are  principles  which 
deserve  to  be  examined,  without  separating  tlieni,  however, 
from  other  considerations  :  the  safety  of  the  Indies,  the 
advantages  of  only  one  custom-house,  the  danger  of  making 
great  alterations,  and  the  foreseen  inconveniences,  which 
are  olten  less  dangerous  than  those  which  cannot  be 
foreseen. 


BOOK  XXII. 

OF  LAWS   IN   RELATION   TO   THE   USE   OF   MONEY. 


1. — The  Reason  of  the  Use  of  Money. 

People  Avho  have  little  merchandise,  as  savages,  and 
among  civilised  nations  those  who  have  only  two  or 
throe  species,  trade  by  exchange.  Thus  the  caravans  of 
Moors  that  go  to  Timbuctoo,  in  the  heart  of  Africa,  liave 
no  need  of  money,  for  they  exchange  tlicir  salt  for  gold. 
The  Moor  pixts  his  salt  in  a  heap,  and  the  Negro  his  dust 
in  another;  if  there  is  not  goUl  enough,  the  Moor  takes 
away  some  of  his  salt,  or  the  Negro  adds  more  gold,  till 
both  parties  are  agreed. 

But  when  a  nation  ti'affics  with  a  gi'eat  variety  of  mer- 
chandise, money  becomes  necessary  ;  because  a  metal  easily 
c<irrietl  from  place  to  place  saves  the  gi-eat  expenses  whicli 
people  would  be  obliged  to  be  at  if  they  always  proceeded 
by  exchange. 

As  all  uiitions  liave  reciprocal  wants,  it  frequently  hap- 
pens that  one  is  desirous  of  a  large  quantity  of  the  other's 
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merchandise,  when  the  latter  will  have  very  little  of  theirs, 
though  v\rith  respect  to  another  nation  the  case  is  directly 
opposite.  But  when  nations  have  money,  and  proceed  by 
buying  and  selling,  those  who  take  most  mcr(;handise  pay 
the  balance  in  specie.  And  there  is  this  diiference,  that 
in  the  case  of  buying,  the  trade  carried  on  is  in  propor- 
tion to  the  wants  of  the  nation  that  has  the  greatest 
demands ;  whilst  in  bartering,  the  trade  is  only  according 
to  the  wants  of  the  nation  whose  demands  are  the  fewest ; 
without  which  the  latter  would  be  under  an  impossibility 
of  balancing;  its  accounts. 


2. — Of  the  Nature  of  Money. 

Money  is  a  sign  which  represents  the  value  of  all  mer- 
chandise. Metal  is  taken  for  this  sign,  as  being  durable,* 
because  it  consumes  but  little  by  use  ;  and  because,  without 
being  destroyed,  it  is  capable  of  many  divisions.  A  pre- 
cious metal  has  been  chosen  as  a  sign,  as  being  most 
portable.  A  metal  is  most  proper  for  a  common  measure, 
because  it  can  be  easily  reduced  to  the  same  standard. 
Every  state  fixes  upon  it  a  particular  impression,  to  the 
end  that  the  form  may  correspond  with  the  standard  and 
the  weight,  and  that  both  may  be  known  by  inspection 
only. 

The  Athenians,  not  having  the  use  of  metals,  made  use 
of  oxen,f  and  the  Komans  of  sheep  ;  but  one  ox  is  not  the 
same  as  another  ox  in  the  manner  that  one  piece  of  metal 
may  be  the  same  as  another. 

As  specie  is  the  sign  of  tlie  value  of  merchandise,  2Da])er 
is  the  sign  of  the  value  of  specie ;  and  when  it  is  of  the 
right  sort,  it  represents  this  value  in  such  a  manner 
that  as  to  the  effects  produced  by  it  there  is  not  the  least 
difference. 

In  the  same  manner,  as  money  is  the  sign  and  repre- 

*  The  salt  made  use  of  for  this  purpose  iu  Abyssinia  has  this  defect, 
that  it  is  continually  wasting  away. 

t  Herodotus,  in  Clio,  tells  us  that  the  Lydians  found  out  the  art  of 
coining  money  ;  the  Greeks  learned  it  from  them  :  the  Athenian  coin 
had  the  impression  of  their  ancient  ox.  I  have  sees  one  of  those  piecea 
lu  the  Earl  of  Pembroke's  cabinet. 
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sentative  of  a  thing,  everything  is  a  sign  and  representa- 
tive of  money ;  and  the  state  is  in  a  prosperous  condition 
when  on  the  one  hand  money  perfectly  represents  all 
things,  and  on  the  other  all  things  perfectly  represent 
money,  and  are  reciprocally  the  sign  of  each  other ;  that 
is,  when  they  have  such  a  relative  value  that  wo  may 
have  the  one  as  soon  as  we  have  the  (;ther.  This  never 
happens  in  any  other  than  a  moderate  government,  nor 
does  it  always  happen  there;  for  example,  if  tlie  laws 
favour  the  dishonest  debtor,  his  effects  are  no  lunger  a 
representative  or  sign  of  nmnej'.  With  regard  to  a  des- 
potic government,  it  would  he  a  prodigy  did  things  thero 
represent  their  sign.  Tyranny  and  distrust  make  every 
one  bury  their  specie;*  things  therefore  are  not  there  the 
representative  of  money. 

Legislators  have  sometimes  had  the  art  not  only  to  make 
things  in  their  own  nature  the  representative  of  specie, 
hut  to  convert  them  even  into  specie,  like  the  current  coin. 
Cajsar,  when  he  was  dictator,  permitted  debtors  to  give 
their  lands  in  payment  to  their  creditors,  at  the  price 
they  were  worth  before  the  civil  war.|  Tiberius  ordered 
that  those  who  desired  specie  should  have  it  from  the 
public  treasury  on  binding  over  their  land  to  doulile  the 
value.|  Under  Ctcsar  the  lands  were  the  money  which 
paid  all  debts ;  under  Tiberius  ten  thousand  sesterces  in 
land  became  as  current  money  equal  to  live  thousand  ses- 
terces in  silver. 

The  Magna  Charta  of  England  provides  against  the 
seizing  of  the  lands  or  revenues  of  a  debtor,  when  his 
movable  or  personal  goods  are  sufficient  to  pay,  and  he  is 
willing  to  give  them  up  to  his  creditors;  thus  all  the  goods 
of  an  Englishman  represented  money. 

The  laws  of  the  Germans  constituted  money  a  satisfac- 
tion for  the  injuries  that  were  committed,  and  for  the 
sufferings  due  to  guilt.  But  as  there  was  but  very  little 
specie  in  the  country,  they  again  constituted  this  money 
to  be  paid  in  goods  or  chattels.     This  we  find  appointed 

*  It  is  an  ancient  custom  in  Algiers  for  tlie  fatlier  of  a  family  to 
have  a  tnnsun;  concealed  in  the  earth. — History  of  the  Kingiluiu  of 
Alt;iiTs,  hy  Ijaus^iir  de  Tnssis. 

t  OiCaar  on  the  Civil  War,  boob  III.  J  Tacitus,  lib.  VL 

E  2 


52  THE   SPIRIT   OF   LAWS.  [BcoK  XXII. 

in  a  Saxon  law,  witli  certain  regulations  suitable  to  the 
ease  and  convenience  of  the  several  ranks  of  people.  At 
first  the  law  declared  the  value  of  a  sou  in  cattle  ;*  the  sou 
of  two  treniises  answered  to  an  ox  of  twelve  months,  or  to 
a  ewe  with  her  lamb ;  that  of  three  tremises  was  worth 
an  ox  of  sixteen  months.  With  these  people  money 
became  cattle,  goods,  and  merchandise,  and  these  again 
became  money. 

Money  is  not  only  a  sign  of  things ;  it  is  also  a  sign  and 
representative  of  money,  as  we  shall  see  in  the  chapter  on 
exchano;e. 


3. — Of  ideal  Money. 

There  is  both  real  and  ideal  money.  Civilised  nations 
generally  make  use  of  ideal  money  only,  because  they 
have  converted  their  real  money  into  ideal.  At  first 
their  real  money  was  some  metal  of  a  certain  weight  and 
standard,  but  soon  dishonesty  or  want  made  them  retrench 
a  part  of  the  metal  from  every  piece  of  money,  to  which 
they  left  the  same  name ;  for  example,  from  a  livre  at  a 
pound  weight  they  took  half  the  silver,  and  still  continued 
to  call  it  a  livre ;  the  piece  which  was  the  twentieth  part 
of  a  pound  of  silver  they  continued  to  call  a  sou,  though 
it  is  no  mote  the  twentieth  part  of  this  pound  of  silver. 
By  this  method  the  livre  is  an  ideal  livre,  and  the  sou  an 
ideal  sou.  Thus  of  the  other  subdivisions ;  and  so  far 
may  this  be  carried  that  what  we  call  a  livre  shall  be 
only  a  small  part  of  the  original  livre  or  pound,  which 
renders  it  still  more  ideal.  It  may  even  happen  that  we 
have  no  piece  of  money  of  the  precise  A'alue  of  a  livre, 
nor  any  piece  exactly  with  a  sou,  then  the  livre  and  the 
sou  will  be  purely  ideal.  They  may  give  to  any  piece  of 
money  the  denomination  of  as  many  livres  and  as  many 
sous  as  they  please,  the  variation  may  be  continual,  because 
it  is  as  easy  to  give  another  name  to  a  thing  as  it  is 
difficult  to  change  the  thing  itself. 

To  take  away  the  source  of  this  abuse,  it  would  be  an 
excellent  law  for  all  countries  who  are  desirous  of  making 

*  The  Laws  of  the  Saxons,  ch&p,  XYiii. 
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commerce  flourish  to  onlaiu  lliat  none  luit  real  nmney 
should  be  current,  and  to  prevent  any  nietlu)ds  IVum  beiiii^ 
taken  to  render  it  ideal. 

Nothing  ought  to  be  so  exempt  from  variation  as  tliat 
which  is  the  common  measui'o  of  all. 

Trade  is  in  its  own  nature  extremely  uncertain ;  and  it 
is  a  great  evil  to  add  a  new  uncertainty  to  that  Avhieh 
is  founded  ou  the  nature  of  the  thing. 

4. — Of  the  Quantity  of  Gold  and  Silver. 

While  civilised  nations  are  the  mistresses  of  the  world, 
gold  and  silvei-,  whether  they  draw  it  fi'oin  among  them- 
selves, or  fetch  it  from  the  mines,  must  increase  every- 
day. On  the  contrary,  it  diminishes  when  barbarous  na- 
tions prevail.  We  know  how  great  was  the  scarcity  of 
these  metals  when  the  Goths  and  Vandals  on  the  one 
side,  and  on  the  other  the  Saracens  and  Tartars,  broke  in 
like  a  torrent  on  the  civilised  world. 

5. —  The  same  Suhject  continued. 

The  bullion  drawn  from  the  American  mine^,  imported 
into  Europe,  and  thence  sent  to  the  East,  has  greatly 
promoted  the  navigation  of  the  European  nations ;  for  it 
is  merchandise  which  Europe  receives  in  exchange  from 
America,  and  wliich  she  sends  in  exchange  to  the  Indies. 
A  prodigious  quantity  of  gold  and  silver  is  therefore  an 
advantage,  when  we  consider  these  metals  as  merchandise; 
but  it  is  otherwise  when  we  consider  them  as  a  sign, 
because  their  abundance  gives  an  alloy  to  their  quality 
as  a  f«ign,  which  is  ehicfl}'  founded  on  their  scarcity. 

Before  the  first  Punic  war  *  copper  was  to  silver  as  960 
to  1  ;f  it  is  at  present  nearly  as  73^  to  1.  When  the 
proportion  shall  be  as  it  was  formerly,  silver  will  better 
perform  its  office  as  a  sign. 

*  Seo  chap.  12  of  this  bonk. 

t  Supposing  a  murk  of  eight  ounces  of  silver  to  be  worth  forty-nine 
livres,  uuJ  copper  twenty  bols  i)er  ixiund. 
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6. — Tlie  Iteason  why  Interest  teas  loicered  one-half  after 
the  Conquest  of  the  Indies. 

Garcilaso  informs  us*  that  in  Spain  after  the  conquest 
of  the  Indies  the  interest,  which  was  at  ten  per  cent., 
fell  to  five.  This  was  a  necessary  consequence.  A  great 
quantity  of  spec:<,  heing  all  of  a  sudden  brought  into 
Europe,  much  fewer  persons  had  need  of  money.  The 
price  of  all  things  increased,  while  the  value  of  money 
diminished ;  the  proportion  was  then  broken,  and  all  the 
old  debts  were  discharged.  We  may  recollect  the  time  of 
the  System,f  when  everything  was  at  a  high  price  except 
specie.  Those  who  had  money  after  the  conquest  of  the 
Indies  were  obliged  to  lower  the  price  or  hire  of  their 
merchandise,  that  is,  in  other  words,  their  interest. 

From  this  time  they  were  unable  to  bring  interest  to  its 
ancient  standard,  because  the  quantity  of  specie  brought 
to  Europe  has  been  annually  increasing.  Besides,  as  the 
public  funds  of  some  states,  founded  on  riches  procured 
by  commerce,  gave  but  a  very  small  interest,  it  became 
necessary  for  the  contracts  of  individuals  to  be  regulated 
by  these.  In  short,  the  course  of  exchange  having  ren- 
dered the  conveying  of  specie  from  one  country  to  another 
remai'kably  easy,  money  cannot  be  scarce  in  a  place  where 
they  may  be  so  readily  supplied  with  it  by  those  who 
have  it  in  plenty. 

7. — now  the  Price  of  Things  is  fixed  in  the  Variation  of 
the  Sign  of  Riches. 

Money  is  the  price  of  merchandise  or  manufactures.  But 
how  shall  we  fix  this  price  ?  or,  in  other  words,  by  what 
piece  of  money  is  everything  to  be  represented? 

If  we  compare  the  mass  of  gold  and  silver  in  the  whole 
world  with  the  quantitj^  of  merchandise  therein  contained, 
it  is  certain  that  every  commodity  or  merchandise  in  par- 
ticular may  be  compared  to  a  certain  portion  of  the  entire 
mass  of  gold  and  silver.     As  the  total  of  the  one  is  to  the 

*  History  of  the  Civil  Wars  of  the  Spaniards  in  the  West  Indies, 
f  In  France,  Law's  project  was  called  by  this  name. 
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total  of  the  other,  so  part  of  the  one  will  bo  to  part  of  the 
other.  Let  us  suppose  that  there  is  only  one  commodity 
or  merchandise  in  the  world,  or  only  one  to  be  purchased, 
and  that  this  is  divisil)le  like  money;  a  part  of  this 
merchandise  will  answer  to  a  part  of  the  mass  of  gold  and 
silver ;  the  half  of  the  total  of  the  one  to  the  half  of  tho 
total  of  the  other;  the  tenth,  tho  hundredth,  the  thou- 
sandth part  of  the  one,  to  the  tenth,  the  hundredth,  tho 
thousandth  part  of  the  other.  But  as  that  which  consti- 
tutes property  among  mankind  is  not  all  at  once  iu 
trade,  and  as  the  metals  or  money  which  are  the  sign  of 
property  are  not  all  in  trade  at  the  same  time,  the  price 
is  fixed  in  the  compound  ratio  of  the  total  of  things  witli 
the  total  of  signs,  and  that  of  the  total  of  things  in  trade 
with  the  total  of  signs  in  trade  also ;  and  as  the  things 
which  are  not  in  trade  to-day  may  be  in  trade  to-morrow, 
and  the  signs  not  now  in  trade  may  enter  into  trade  at 
the  same  time,  the  establishment  of  the  price  of  things 
fundamentally  depends  on  the  proportion  of  the  total  of 
things  to  the  total  of  signs. 

Thus  the  prince  or  the  magistrate  can  no  more  ascertain 
the  value  of  merchandise  than  lie  can  establish  by  a 
decree  that  the  relation  1  has  to  10  is  equal  to  that  of 
1  to  20.  Julian's  lowering  the  price  of  provisions  at 
Antioch  was  the  cause  of  a  most  terrible  famine.* 

8. — The  same  Subject  continued. 

The  Negroes  on  the  coast  of  Africa  have  a  sign  of  value 
withotit  money.  It  is  a  sign  merely  ideal,  founded  on  the 
degree  of  esteem  which  they  fix  in  their  minds  for  all  mer- 
chandise, in  proportion  to  the  need  they  have  of  it.  A 
certain  commodity  or  merchandise  is  worth  three  ma- 
coutes ;  another,  six  macoiitcs ;  another,  ten  macoutes ; 
that  is,  as  if  they  said  simply  three,  six,  and  ten.  The  price 
is  formed  by  a  comparison  of  all  merchandise  with  each 
other.  They  have  therefore  no  particular  money ;  but 
each  kind  of  merchandise  is  money  to  the  other. 

Let  us  for  a  moment  transfer  to  ourselves  this  manner 
of  valuing  things,  and  join  it  with  ours  :  all  the  merchan- 

*  History  of  the  Church,  by  Socrates,  lib.  II. 


50  THE   SPIRIT   OF   LAWS.  [Book  XXII. 

dise  and  goods  in  the  world,  or  else  all  the  merchandise 
or  manufactures  of  a  state,  particularly  considered  as  sepa- 
rate from  all  others,  would  be  worth  a  certain  number  of 
macoutes  ;  and,  dividing;  the  money  of  this  state  into  as 
many  parts  astheie  are  macoutes,  one  part  of  this  division 
of  money  will  be  the  sign  of  a  macoute. 

If  we  suppose  the  quantity  of  specie  in  a  state  doubled, 
it  will  be  necessary  to  double  the  specie  in  the  macoute ; 
but  if  in  doublinji;  the  specie  you  double  also  the  macoute, 
the  proportion  will  remain  the  same  as  before  the  doubling 
of  either. 

If,  since  the  discovery  of  the  Indies,  gold  and  silver  have 
increased  in  Europe  in  the  proportion  of  1  to  20,  the  price 
of  provisions  and  merchandise  must  have  been  enhanced  in 
the  proportion  of  1  to  20.  But  if,  on  the  other  hand,  the 
quantity  of  merchandise  has  increased  as  1  to  2 — it  neces- 
sarily follows  that  the  price  of  this  merchandise  and 
provisions,  having  been  raised  in  proportion  of  1  to  20,  and 
fallen  in  proportion  of  1  to  2 — it  necessarily  follows,  I  say, 
that  the  proportion  is  only  as  1  to  10. 

The  quantity  of  goods  and  merchandise  increases  by  an 
augmentation  of  commerce,  the  augmentation  of  commerce 
by  an  augmentation  of  the  specie  which  successively 
arrives,  and  by  new  communications  with  freshly-discovered 
countries  and  seas,  which  furnish  us  with  new  commodities 
and  new  merchandise. 

9. — Of  the  relative  Scarcity  of  Gold  and  Silver. 

Besides  the  positive  plenty  and  scarcity  of  gold  and 
silver,  there  is  still  a  relative  abundance  and  a  relative 
scarcity  of  one  of  these  metals  compared  with  the  other. 

The  avaricious  hoard  up  their  gold  and  silver,  for  as 
they  do  not  care  to  spend,  they  are  fond  of  signs  that  are 
not  subject  to  decay.  They  prefer  gold  to  silver,  because 
as  they  are  always  afraid  of  losing,  they  can  best  conceal 
that  which  takes  up  the  least  room.  Gold  therefore  dis- 
appears when  there  is  plenty  of  silver,  by  reason  that 
every  one  has  some  to  conceal;  it  appears  again  when 
silver  is  scarce,  because  they  are  obliged  to  draw  it  from 
its  confinement. 
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It  is  then  a  rule,  that  gold  is  connnon  when  silver  ia 
scarce,  ami  g(jhl  is  scarce  when  silver  is  common.  This 
lets  us  see  tlie  difterence  between  their  relative  and  tlieir 
real  ahundance  and  scarcity,  of  which  I  shall  presently 
speak  more  at  large. 

10.— Of  Exchange. 

The  relative  abundance  and  scarcity  of  specie  in  different 
countries  forms  what  is  called  the  course  of  exchange. 

Exchange  is  a  fixing  of  the  actual  and  mumtntary  value 
of  money. 

Silver  as  a  metal  has  value  like  all  other  merchandise, 
and  an  additional  value  as  it  is  capable  of  becoming  the 
sign  of  other  merchandise.  If  it  were  no  more  than  mere 
merchandise,  it  would  lose  much  of  its  value. 

Silver,  as  money,  has  a  value,  which  the  prince  in  sumo 
respects  can  fix,  and  in  others  cannot. 

1.  The  prince  establishes  a  proportion  between  a 
quantity  of  silver  as  metal,  and  the  same  quantity  as 
money.  2.  He  fixes  the  proportion  between  the  several 
metals  made  use  of  as  mone3%  3.  He  establishes  the 
weight  and  standard  of  every  piece  of  money.  In  fine, 
4.  He  gives  to  every  piece  that  ideal  value  of  which 
I  have  spoken.  1  shall  call  the  value  of  money  in  these 
four  respects  its  positive  value,  because  it  may  be  fixed 
by  law. 

The  coin  of  everj^  state  has,  besides  this,  a  relative 
value,  as  it  is  compared  with  tlie  money  of  other  countries. 
This  relative  value  is  established  by  the  exchange,  and 
greatly  depends  on  its  positive  value.  It  is  fixed  by  the 
general  opinion  of  the  merchants,  never  by  the  decrees  of 
the  prince ;  because  it  is  subject  to  incessant  variations, 
and  dei)ends  on  a  thousand  accidents. 

The  sevei-al  nations,  in  fixing  this  relative  value,  are 
chiefly  guided  by  that  which  has  tlie  greatest  qiiantity  of 
specie.  If  she  has  as  much  specie  as  all  the  others  together, 
it  is  then  most  proper  for  the  other  to  regulate  theiis  by 
her  standard  :  and  the  regulation  between  all  the  others 
will  pretty  nearly  agree  with  the  regulation  made  with 
this  principal  nation. 

lu  the  actual  state  of  the  gl&bo,  Holland  is  the  nation 
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we  are  speaking  of.*  Let  us  examine  the  course  of  ex- 
change with  rehxtion  to  her. 

They  have  in  Holland  a  piece  of  money  called  a  florin, 
worth  twenty  sous,  or  forty  half-sous  or  gros.  Bvit,  to 
render  our  ideas  as  simple  as  possible,  let  us  imagine  that 
they  have  not  any  such  piece  of  money  in  Holland  as  a 
florin,  and  that  they  have  no  other  but  the  gros :  a  man 
who  should  have  a  thousand  florins  should  have  forty 
thousand  gros ;  and  so  of  the  rest.  Now  the  exchange 
with  Holland  is  determined  by  our  knowing  how  many 
gros  every  piece  of  money  in  other  countries  is  worth ; 
and  as  the  French  commonly  reckon  by  a  crown  of  three 
liTres,  the  exchange  makes  it  necessary  for  them  to  know 
how  many  gros  are  contained  in  a  crown  of  three  livres. 
If  the  course  of  exchange  is  at  fifty-four,  a  crown  of  three 
livres  will  be  worth  fifty-four  gros ;  if  it  is  at  sixty,  it 
will  be  worth  sixty  gros.  If  silver  is  scarce  in  France, 
a  crown  of  three  livres  will  be  worth  more  gros ;  if 
plentiful,  it  will  be  worth  less. 

This  scarcity  of  plenty,  whence  results  the  mutability 
of  the  course  of  exchange,  is  not  the  real,  but  a  relative, 
scarcity  or  plenty.  For  example,  when  France  has 
greater  occasion  for  funds  in  Holland  than  the  Dutch  of 
having  funds  in  France,  specie  is  said  to  be  common  in 
France  and  scarce  in  Holland :  and  vice  versa. 

Let  us  suppose  that  the  course  of  exchange  with  Holland 
is  at  fifty-four.  If  France  and  Holland  composed  only 
one  city,  they  would  act  as  we  do  when  we  give  change 
for  a  crown  :  the  Frenchman  would  take  three  livres  out 
of  his  pocket,  and  the  Dutchman  fifty-four  gros  from  his. 
But  as  there  is  some  distance  between  Paris  and  Amster- 
dam, it  is  necessary  that  he  who  for  a  crown  of  three 
livres  gives  me  fifty-four  gros,  which  he  has  in  Holland, 
should  give  me  a  bill  of  exchange  for  fifty-four  gros  paj'- 
able  in  Holland.     The  fifty-four  gros  is  not  the  thing  in 

*  The  Dutch  regulate  the  exchange  for  almost  all  Europe,  by  a  kind 

of  determination  among  themselves  in  a  manner  most  agreeable  to  their 
own  interests.  In  point  of  fact,  however,  if  the  Dutch  undertook  to 
regulate  exchange  for  all  Europe,  it  would  be  done  in  a  manner  most 
advantageous  to  themselves,  which  would  not  be  permitted;  an  J 
experience  further  contradicts  Montesquieu's  statement. — Ed. 
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question,  but  a  bill  for  that  sum.  Thus,  in  order  to  judge 
of  the  scarcity  or  plenty  of  specie,*  we  must  kniTw  if  tlieie 
are  in  Fi^ance  more  bills  of  fifty-foiir  gios  drawn  upon 
Holland  than  there  are  crowns  drawn  upon  Fiance.  If 
there  are  more  bills  fiom  Holland  than  there  are  from 
Fiance,  specie  is  scarce  in  France,  and  common  in  Holland  ; 
it  then  becomes  necessary  that  the  exchange  should  rise, 
and  that  tliey  give  for  my  crown  more  than  fifty-four  gios  ; 
otherwise  I  will  not  part  with  it ;  and  vice  versa. 

Thus  the  various  turns  in  the  course  of  exchange  form 
an  account  of  debtor  and  creditor,  which  must  be  fre- 
quently settled,  and  which  the  state  in  debt  can  no  more 
discharge  by  exchange  than  an  individual  can  pay  a  debt 
by  giving  change  for  a  piece  of  silver. 

We  will  sirppose  that  there  are  but  three  states  in  the 
world,  France,  Spain,  and  Holland ;  that  several  indi- 
viduals in  Spain  are  indebted  to  France,  to  the  value  of 
one  hundred  thousand  marks  of  silver ;  and  that  several 
individuals  of  France  owe  in  Spain  one  hundred  and  ten 
thousand  marks :  now,  if  some  circumstance  both  in 
Spain  and  France  should  cause  each  to  withdraw  his 
specie,  what  will  then  be  the  course  of  exchange  ?  These 
two  nations  will  reciprocally  acquit  each  other  of  a 
hundred  thousand  marks ;  but  France  will  still  owe  ten 
thousand  marks  in  Spain,  and  the  Spaniards  will  still 
have  bills  upon  France,  to  the  value  of  ten  thousand 
marks;  while  France  will  have  none  at  all  upon  Spain. 

But  if  Holland  was  in  a  contrary  situation  with  respect 
to  France,  and  in  order  to  balance  the  account  juust  pay 
her  ten  thousand  marks,  the  French  would  have  two  ways 
of  paying  the  Spaniards ;  either  by  giving  their  creditors 
in  Spain  bills  for  ten  thousand  marks  uptm  their  debtors 
in  Holland,  or  else  by  sending  specie  to  the  value  of  ten 
thousand  marks  to  Spain. 

Hence  it  follows  that  when  a  state  has  occasion  to  remit 
a  sum  of  money  to  another  country,  it  is  indifferent,  in  the 
nature  of  the  thing,  whether  specie  be  conveyed  thither  or 
they  take  bills  of  exchange.  The  advantage  or  disad- 
vantage of  these  two  methods  solely  depends  on   actual 

*  There  is  much  specie  in  a  place  when  there  is  more  specie  than 
paper ;  there  is  little  when  there  is  more  paper  than  specie. 
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circumstances.  We  must  inquire  wliicli  will  yield  most 
gros  ill  Hollaiid — money  carried  thitlier  in  specie,  or  a 
bill  upon  Ilulland  for  the  like  sum.* 

When  money  of  the  same  standard  and  weight  in  France 
yie  ds  money  of  the  same  standard  and  weight  in  Holland, 
we  say  that  the  exchange  is  at  par.  In  the  actual  state 
of  specie|  the  par  is  nearly  at  fifty-four  gros  to  the 
crown.  Wlien  the  exchange  is  above  fifty-four  gros,  we 
say  it  is  high ;  when  beneath,  we  say  it  is  low. 

In  order  to  know  the  loss  and  gain  of  a  state  in  a  par- 
ticular situation  of  exchange,  it  must  be  considered  as 
debtor  and  creditor,  as  buyer  and  seller.  When  the  ex- 
change is  below  par,  it  loses  as  a  debtor,  and  gains  as  a 
creditor ;  it  loses  as  a  buyer  and  gains  as  a  seller.  It  is 
obvious  it  loses  as  debtor ;  suppose,  for  example,  France 
owes  Holland  a  certain  number  of  gros,  the  fewer  gros 
there  are  in  a  crown  the  more  crowns  she  has  to  pay.  On 
the  contrary,  if  France  is  creditor  for  a  certain  number 
of  gros,  the  less  number  of  gros  there  are  in  a  crown  the 
more  crowns  she  will  receive.  The  state  loses  also  as 
buyer,  for  there  must  be  the  same  number  of  gros  to 
purchase  the  same  quantity  of  merchandise ;  and  while 
the  exchange  is  low,  every  French  crown  is  worth  fewer 
gros.  For  the  same  reason  the  state  gains  as  a  seller.  I 
sell  my  merchandise  in  Holland  for  a  certain  number  of 
gros ;  I  receive  then  more  crowns  in  France,  when  for 
every  fifty  gros  I  receive  a  crown,  than  I  should  do  if  I 
received  only  the  same  crown  for  every  fifty-four.  The 
contrary  to  this  takes  place  in  the  other  state.  If  the 
Dutch  are  indebted  a  certain  number  of  crowns  to  France, 
they  will  gain ;  if  this  money  is  owing  to  them,  they 
will  lose ;  if  they  sell,  they  lose ;  and  if  they  buy,  they 
gain. 

It  is  proper  to  pursue  this  somewhat  further.  When 
the  exchange  is  below  par;  for  example,  if  it  be  at  fifty 
instead  of  fifty-four,  it  should  follow  that  France,  on  send- 
ing bills  of  exchange  to  Holland  for  fifty-four  thousand 
crowns,  could  buy  merchandise  only  to  the  value  of  fifty 
thousand ;  and  that  on  the  other  hand,  the  Dutch  sending 

*  With  the  exioenses  of  carriage  and  insurance  deducted, 
t  In  1744. 
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the  value  of  fifty  thousand  crowns  to  France  might  buy 
fifty-four  thou.sand,  which  makes  a  difference  of  /^,  that 
is,  a  loss  to  France  of  more  than  one-seventh;  so  that 
France  wcjuld  be  obligetl  to  send  to  Holland  one-seventh 
more  in  specie  or  merchandise  than  she  would  do  were  the 
exchange  at  par.  And  as  the  niischief  must  constantly  in- 
crease, because  a  debt  of  this  kind  would  bring  the  ex- 
change still  lower,  France  would  in  the  eml  be  ruined.  It 
seems,  I  say,  as  if  this  should  certainly  follow;  and  yet  it 
dt)es  not,  because  of  the  principle  which  1  have  elsewhere 
astablished  ;  *  which  is,  that  states  constantly  lean  towards 
e  balance,  in  order  to  preserve  their  independency.  Thus 
they  borrow  only  in  proportion  to  their  ability  to  pay,  and 
measure  their  buying  by  what  they  sell ;  and  taking  tlie 
example  from  above,  if  the  exchange  falls  in  France  from 
fifty-four  to  fifty,  the  Dutch  Avho  buy  merchandise  in 
France  to  the  value  of  a  thousand  crowns,  for  which  they 
used  to  pay  fifty-four  thousand  gros,  would  now  pay  only 
fifty  thousand,  if  the  French  would  consent  to  it.  But 
the  merchandise  of  France  will  rise  insensibly,  and  the 
profit  will  be  shared  between  the  French  and  the  Dutch  ; 
for  when  a  merchant  can  gain,  lie  easily  shares  his  profit ; 
there  arises  then  a  communication  of  profit  between  the 
French  and  the  Dutch.  In  the  same  manner  the  French, 
who  bought  merchandise  of  Holland  for  fifty-four  thousand 
gros,  and  who,  when  the  exchange  Avas  at  fifty-four,  paid  for 
them  a  thousand  crowns,  will  be  obliged  to  add  one-seventh 
more  in  French  crowns  to  buy  the  same  merchandise.  But 
the  French  merchant,  being  sensible  of  the  loss  he  suffers, 
will  take  up  less  of  the  merchandise  of  Holland.  The 
French  and  the  Dutch  merchant  will  then  both  be  losers, 
the  state  will  insensibly  fall  into  a  balance,  and  the  lower- 
ing of  the  exchange  will  not  be  attended  with  all  those 
inconveniences  which  we  had  reason  to  fear. 

A  merchant  may  send  his  stock  into  a  foreign  country 
when  the  exchange  is  below  par  Avithout  injuring  his 
fortune,  because,  Avhen  it  returns,  he  recovers  what  lie  had 
lost ;  but  a  jirince  Avho  sends  only  specie  into  a  foreign 
country  Avhich  neA'er  can  return,  is  always  a  loser. 

When  the  merchants  have  great  dealings  in  any  country, 
*  Sec  book  XX.  chap.  21 
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the  exchaiif^e  there  infallibly  rises.  This  proceeds  from 
their  enterinj:;  into  many  engagements,  buying  great  quan- 
tities of  merchandise,  and  drawing  upon  foreign  countries 
to  pay  for  them. 

A  prince  may  amass  great  wealth  in  his  dominions,  and 
yet  specie  may  be  really  scarce,  and  relatively  common ; 
for  instance,  if  the  state  is  indebted  for  much  merchandise 
to  a  foreign  country,  the  exchange  will  be  low,  though 
specie  be  scarce. 

The  exchange  of  all  places  constantly  tends  to  a  certain 
proportion,  and  that  in  the  very  nature  of  things.  If  the 
course  of  exchange  from  Ireland  to  England  is  below  par, 
and  that  of  England  to  Holland  is  also  under  par,  that 
of  Ireland  to  Holland  will  be  still  lower ;  that  is,  in  the 
compound  ratio  of  that  of  Ireland  to  England,  and  that  of 
England  to  Holland  ;  for  a  Dutch  merchant  who  can  have 
his  specie  indirectly  from  Ireland,  by  way  of  England, 
will  not  choose  to  pay  dearer  by  having  it  in  the  direct 
way.  This,  I  say,  ought  naturally  to  be  the  case ;  but, 
however,  it  is  not  exactly  so.  There  are  always  circum- 
stances which  vary  these  things;  and  the  different  profit 
of  drawing  by  one  place,  or  of  drawing  by  another,  con- 
stitutes the  particular  art  and  dexterit}^  of  the  bankers, 
which  does  not  belong  to  the  present  subject. 

When  a  state  raises  its  specie,  for  instance,  when  it 
gives  the  name  of  six  livres,  or  two  crowns,  to  what  was 
before  called  three  livres,  or  one  crown,  this  new  deno- 
mination, which  adds  nothing  real  to  the  crown,  ought 
not  to  procure  a  single  gros  more  by  the  exchange.  We 
ought  only  to  have  for  the  two  new  crowns  the  same 
number  of  gros  which  we  before  received  for  the  old  one. 
If  this  does  not  happen,  it  must  not  be  imputed  as  an 
effect  of  the  regulation  itself,  but  to  the  novelty  and  sud- 
denness of  the  affair.  The  exchange  adheres  to  what  is 
already  established,  and  is  not  altered  till  after  a  certain 
time. 

When  a  state,  instead  of  only  raising  the  specie  by  a 
law,  calls  it  in  in  order  to  diminish  its  size,  it  frequently 
happens  that  during  the  time  taken  up  in  passing  again 
through  the  mint  tliere  are  two  kinds  of  money — the  large, 
which  is  the  Qld,  and  the  small,  which  is  the  new;  aud 
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as  the  large  is  cried  down  as  not  to  be  received  as  money, 
and  bills  of  exchange  must  consequently  bo  paid  in  the 
new,  one  would  iiuagiuo  then  tluit  the  cxchango  should 
be  regulated  by  the  now.  If,  for  example,  in  France,  the 
ancieut  crown  of  three  livres,  being  worth  in  Holland 
sixty  gros,  was  reduced  one-half,  the  new  crown  ought  to 
be  valued  ou\y  at  thirty.  On  the  other  hand,  it  seems  as 
if  ihe  exchange  ought  to  be  regulated  by  the  old  coin ; 
because  the  banker  who  has  specie,  and  receives  bills,  is 
obliged  to  carry  the  old  coin  to  the  mint  in  order  to 
change  it  for  the  new,  by  which  he  must  be  a  loser.  The 
exchange  then  ought  to  bo  fixed  between  the  value  of  the 
old  coin  and  that  of  the  new.  The  value  of  the  old  is 
decreased,  if  we  ma}'  call  it  so,  both  because  there  is  already 
some  of  the  new  in  trade,  and  because  the  bankers  cannot 
keep  up  to  the  rigour  of  the  law,  having  an  interest  in 
letting  loose  the  old  coin  from  their  chests,  and  being 
sometimes  obliged  to  make  payments  with  it.  Again,  the 
value  of  the  new  specie  must  rise,  because  the  banker 
having  this  finds  himself  in  a  situation  in  which,  as  we 
shall  immediately  prove,  he  will  reap  great  advantage  by 
procuring  the  old.  The  exchange  should  then  be  fixed, 
as  I  have  already  said,  between  the  new  and  the  old  coin. 
For  then  the  bankers  find  it  their  interest  to  send  the 
old  out  of  the  kingdom,  because  by  this  method  they  pro- 
cure the  same  advantage  as  they  could  receive  from  a 
regular  exchange  of  the  old  specie,  that  is,  a  great  many 
gros  in  Holland ;  and  in  return,  a  regular  exchange  a 
little  lower,  between  the  old  and  the  new  specie,  which 
would  bring  many  crowns  to  France. 

Suppose  that  three  livres  of  the  old  coin  jaeld  by  tho 
actual  exchange  forty-five  gros,  and  that  by  sending  this 
same  crown  to  Holland  they  receive  sixty,  but  with  a  bill 
of  forty-five  gros,  they  procure  a  crown  of  three  livres  in 
France,  which  being  sent  in  the  old  specie  to  Holland, 
still  yields  sixty  gros ;  thus  all  the  old  specie  would  bo 
sent  out  of  the  kingdom,  and  the  bankers  would  run  away 
with  the  whole  profit. 

To  remed}'  this,  new  measures  must  be  taken.  The  state 
which  coined  the  new  specie  would  itself  be  obliged  to 
Bend  g'-eat  quantities  of  the  old  to  the  nation  which  regu- 
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lates  the  exclianoje,  and,  by  thus  gaining  credit  there,  raise 
the  exchange  pretty  nearly  to  as  many  gros  for  a  crown 
of  three  livres  out  of  the  country.  I  say  to  nearly  the 
same,  for  while  the  profits  are  small  the  bankers  will 
not  be  tempted  to  send  it  abroad,  because  of  the  expense 
of  carriage  and  the  danger  of  confiscation. 

It  is  fit  that  we  should  give  a  very  clear  idea  of  this. 
Mr.  Bernard,  or  any  other  banker  employed  by  the  state, 
projDoses  bills  upon  Holland,  and  gives  them  at  one,  two, 
or  three  gros  higher  than  the  actual  exchange ;  he  has 
made  a  provision  in  a  foreign  country,  by  means  of  the 
old  specie,  which  he  has  continually  been  sending  thither; 
and  thus  he  has  raised  the  exchange  to  the  point:  we  have 
ju.st  mentioned.  In  the  meantime,  by  disposing  of  his 
bills,  he  seizes  on  all  the  new  specie,  and  obliges  the  other 
backers,  who  have  payments  to  make,  to  carry  their  old 
specie  to  the  mint ;  and,  as  he  insensibly  obtains  all  the 
specie,  he  obliges  the  other  bankers  to  give  him  bills  of 
exchange  at  a  very  high  price.  By  this  means  his  profit 
in  the  end  compensates  in  a  great  measure  for  the  loss  he 
suffered  at  the  beginning. 

It  is  evident  that  during  these  transactions  the  state 
must  be  in  a  dangerous  crisis.  Specie  must  become  ex- 
tremely scarce — 1,  because  much  the  greatest  part  is  cried 
down  ;  2,  because  a  part  will  be  sent  into  foreign  countries  ; 
3,  because  every  one  will  lay  it  up,  as  not  being  willing 
to  give  that  profit  to  the  prince  which  he  hopes  to  receive 
himself.  It  is  dangerous  to  do  it  slowly ;  and  dangerous 
also  to  do  it  in  too  much  haste.  If  the  supposed  gain  be 
immoderate,  the  inconveniences  increase  in  proportion. 

We  see,  from  what  h^is  been  already  said,  that  when 
the  exchange  is  lower  than  the  specie,  a  profit  may  be 
made  by  sending  it  abroad;  for  the  same  reason,  when  it 
is  higher  than  the  specie,  there  is  profit  in  causing  it  to 
ix3turn. 

But  there  is  a  case  in  which  profit  may  be  made  by 
sending  the  specie  out  of  the  kingdom,  when  the  exchange 
is  at  par  ;  that  is,  by  sending  it  into  a  foreign  country  to 
be  coined  over  again.  When  it  retui'ns,  an  advantage 
may  be  made  of  it,  whether  it  be  circulated  in  the  country 
or  paid  for  foreign  bills. 
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If  a  company  has  been  erected  in  a  state  with  an  im- 
mense nniiiher  of  shares,  and  these  shares  have  in  a  few 
months  risen  twenty  or  twenty-live  times  above  the  original 
purcliase  value  ;  if,  again,  the  same  state  established  a 
bank,  wliose  bills  weie  to  ])erform  the  office  of  money,  while 
the  legal  value  of  these  bills  was  prodigious,  in  order  to 
answer  to  the  legal  value  of  the  sliares  (this  is  Mr. 
Law's  System),  it  would  follow,  from  the  nature  of  things, 
that  these  sliares  and  these  bills  would  vanish  in  the  same 
manner  as  they  arose.  Stocks  cannot  suddenl}'  be  raised 
twenty  or  twenty-five  times  above  their  original  value 
without  giving  a  number  of  people  the  means  of  pro- 
curing immense  riches  in  paper :  every  one  would  en- 
deavour to  make  his  fortune ;  and  as  the  exchange  offers 
the  most  easy  way  of  removing  it  from  home,  or  conveying 
it  whither  one  pleases,  people  would  incessantly  remit  a 
j)art  of  their  effects  to  the  nation  that  regulates  the 
exchange.  A  continual  process  of  remittances  into 
a  foreign  country  must  lower  the  exchange.  Let  us 
suppose  that  at  the  time  of  the  System,  in  proportion  to 
the  standard  and  weight  of  the  silver  coin,  the  exchange 
was  fixed  at  forty  gros  to  the  crown  ;  when  a  vast 
qu-antity  of  paper  became  money,  they  were  unwilling  to 
give  more  than  thirty-nine  gros  for  a  crown,  and  after- 
wards thirty-eight,  thirty-seven,  &c.  This  proceeded  so 
far,  that  after  a  while  they  would  give  but  eight  gros, 
and  at  last  there  was  no  exchange  at  all. 

The  exchange  ought  in  this  case  to  have  regulated  the 
proportion  between  the  specie  and  the  paper  of  Fiance. 
I  suppose  that,  by  the  weight  and  standard  of  the  silver, 
the  crown  of  three  livres  in  silver  was  worth  forty  gros, 
and  that  the  exchange  being  made  in  paper,  the  crown  of 
three  livres  in  paper  wiis  worth  only  eight  gros,  the  differ- 
ence was  four  fifths.  The  crown  of  three  livres  in  paper 
was  then  worth  four-fifths  less  than  the  crown  of  three 
livres  in  silver. 

11. — Of  the  Proceedings  of  the  Romans  with  respect  to  Money. 

How  great  soever  the  exertion  of  authority  had  been  in 
our  times,  with  respect  to  the  specie  of  France,  during  the 
VOL.   II.  w 
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administration  of  two  successive  ministers,  still  it  was 
vastly  exceeded  by  the  Eomans ;  not  at  the  time  when 
corruption  had  crept  into  their  republic,  nor  when  they 
were  in  a  state  of  anarchy,  but  when  they  were  as  much 
by  their  wisdom  as  their  courage  in  the  full  vigour  of  the 
constitution,  after  having  conquered  the  cities  of  Italy, 
and  at  the  very  time  that  they  disputed  for  empire  with 
the  Carthaginians. 

And  here  I  am  pleased  that  I  have  an  opportunity  of 
examining  more  closely  into  this  matter,  that  no  example 
may  be  taken  from  what  can  never  jnstly  be  called  one. 

In  the  first  Punic  war  the  as,*  which  ought  to  be  twelve 
ounces  of  copper,  weighed  only  two,  and  in  the  second  it 
was  no  more  than  one.  This  retrenchment  answers  to 
what  we  now  call  the  raising  of  coin.  To  take  half  the 
silver  from  a  crown  of  six  livres,  in  order  to  make  two 
crowns,  or  to  raise  it  to  the  value  of  twelve  livres,  is  pre- 
cisely the  same  thing. 

They  have  left  us  no  monument  of  the  manner  in  which 
the  Eomans  conducted  this  affair  in  the  first  Punic  war  ; 
but  what  they  did  in  the  second  is  a  proof  of  the  most 
consummate  wisdom.  The  republic  found  herself  under 
an  impossibility  of  paying  her  debts  :  the  as  weighed  two 
ounces  of  copper,  and  the  denarius,  valued  at  ten  ases, 
weighed  twenty  ounces  of  copper.  The  republic,  being 
willing  to  gain  half  on  her  creditors,  made  the  as  of  an 
ounce  of  copper,f  and  by  this  means  paid  the  value  of  a 
denarius  with  ten  ounces.  This  proceeding  must  have  given 
a  great  shock  to  the  state ;  they  were  obliged  therefore  to 
break  the  force  of  it  as  well  as  they  could.  It  was  in 
itself  unjust,  and  it  was  necessary  to  render  it  as  little  so  as 
possible.  They  had  in  view  the  deliverance  of  the  republic 
with  respect  to  the  citizens;  they  were  not  therefore 
obliged  to  direct  their  view  to  the  deliverance  of  the 
citizens  with  respect  to  each  other.  This  made  a  second 
step  necessary.  It  was  ordained  that  tlie  denarius,  which 
hitherto  contained  but  ten  ases,  should  contain  sixteen. 
The  result  of  this  double  operation  was,  that  while  the 
creditors  of  the  republic  lost  one-half,  J  those  of  individuals 

*  Pliny's  Natural  History,  lib.  XXXIII.  art.  13.  f  Ibid. 

X  They  received  ten  ounces  of  copper  for  twenty, 
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lost  only  a  fiftli  ;*  tlie  price  of  merchandise  was  increased 
only  a  fiftli ;  the  real  change  of  the  money  was  only  a  fifth. 
The  other  consequences  are  obvious. 

The  Romans  then  conducted  themselves  with  greater 
prudence  than  we,  who  in  our  transactions  involved  both 
the  public  treasure  and  the  fortunes  of  individuals.  But 
this  is  not  all :  their  business  was  carried  on  amidst  more 
favourable  circumstances  than  ours. 


12. — Tlie  Circumstances  in  which  the  Romans  changed  the 
Value  of  their  Specie. 

There  was  formerly  very  little  gold  and  silver  in  Italy. 
This  country  has  lew  or  no  mines  of  gold  or  silver.  When 
Rome  was  taken  by  the  Gauls,  they  found  only  a  thousand 
weight  of  gold.f  And  yet  the  Romans  had  sacked  many 
powerful  cities,  and  brought  home  their  wealth.  For  a 
long  time  they  made  use  of  none  but  copper  money  ;  and  it 
was  not  till  after  the  peace  with  Pyrrhus  that  they  had 
silver  enough  to  coin  money :  J  they  made  denarii  of  this 
metal  of  the  value  of  ten  ases,§  or  ten  pounds  of  copper. 
At  that  time  the  proportion  of  silver  was  to  that  of  copper 
as  1  to  960.  For  as  the  Roman  denarius  was  valued  at 
ten  ases,  or  ten  pounds  of  copper,  it  was  worth  one  hundred 
and  twenty  ounces  of  copper ;  and  as  the  same  denarius 
was  valued  only  at  one-eighth  of  an  ounce  of  silver,!]  this 
produced  the  above  proportion. 

AVhen  Rome  became  mistress  of  that  part  of  Italy  which 
is  nearest  to  Greece  and  Sicily,  by  degrees  she  found 
herself  between  two  rich  nations — the  Greeks  and  tlie 
Carthaginians.  Silver  increased  at  Rome ;  and  as  the 
proportion  of  1  to  960  between  silver  and  copper  could  be 
no  longer  suppoited,  she  made  several  regulations  with 
respect  to  money,  which  to  us  are  unknown.     However,  at 

*  They  receiverl  sixteen  ounces  of  copper  for  twenty. 

t  Pliny,  lib.  XXXIII.  art.  5. 

X  Freiiishemius,  lib.  V.  of  tlie  2iid  decad. 

§  Freiiishemius,  lib.  V.  decad.  2.  They  struck  also,  says  the  same 
author,  half-dcnurii,  called  quinarii;  and  quarters,  called  sesterC(3S. 

II  An  eighth,  accordiug  to  Budteus;  accordiug  to  other  authors,  a 
seventh. 

F   2 
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tlie  beginning  of  the  second  Punic  war  the  Eoman 
denarius  was  worth  no  more  than  twenty  ounces  of 
copper  ;*  and  thus  the  proportion  between  silver  and 
copper  was  no  longer  but  as  1  to  160.  The  reduction  was 
very  considerable,  since  the  republic  gained  five-sixths 
upon  all  copper  money.  But  she  did  only  what  was 
necessary  in  the  nature  of  things,  by  establishing  the 
proportion  between  the  metals  made  use  of  as  money. 

The  peace  which  terminated  the  first  Punic  war  left  the 
Romans  masters  of  Sicily.  They  soon  entered  Sardinia ; 
afterwards  they  began  to  know  Spain ;  and  thus  the 
quantity  of  silver  increased  at  Eome.  They  took  measures 
to  reduce  the  denarius  from  twenty  ounces  to  sixteen,! 
which  had  the  effect  of  putting  a  nearer  proportion  between 
the  silver  and  copper ;  thus  the  proportion,  which  was 
before  as  1  to  160,  was  now  made  as  1  to  128, 

If  we  examine  into  the  conduct  of  the  Eomans,  we  shall 
never  find  them  so  great  as  in  choosing  a  proper  con- 
juncture for  performing  any  extraordinary  operation. 

13. — Proceedings  tvith  respect  to  Money  in  the  Time  of  the 
Emperors. 

In  the  changes  made  in  the  specie  during  the  time 
of  the  republic,  they  proceeded  by  diminishing  it :  in  its 
wants,  the  state  entrusted  the  knowledge  to  the  people,  and 
did  not  pretend  to  deceive  them.  Under  the  emperors,  they 
proceeded  by  way  of  alloy.  These  princes,  reduced  to 
despair  even  by  their  liberalities,  found  themselves  obliged 
to  degrade  the  sjiecie ;  an  indirect  method,  which  dimin- 
ished the  evil  without  seeming  to  touch  it.  They  with- 
held a  part  of  the  gift  and  yet  concealed  the  hand  that 
did  it ;  and,  without  speaking  of  the  diminution  of  the 
pay,  or  of  the  gratuity,  it  was  found  diminished. 

We  even  still  see  in  cabinets  a  kind  of  medals  which 
are  called  plated,  and  are  only  pieces  of  copper  covered 
with  a  thin  plate  of  silver.|  This  money  is  mentioned  in 
a  fragment  of  the  77th  book  of  Dio.§ 

*  Pliny's  Nat.  Hist.  lib.  XXXIII.  art.  13.  t  Ibid. 

\  See  Father  Joubert's  Science  of  Medals,  Paris  edit,  of  1739,  p.  59.. 

§  Extract  of  Virtues  and  Vices. 
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Didius  Julian  first  began  to  debase  it.  We  find  that 
the  coin  of  Caracalla  *  had  an  alloy  of  more  than  half; 
that  of  Alexander  Severus  of  two-thirds  ;"|"  the  debasing 
still  increased,  till  in  the  time  of 'Gallicnus  nothing  was  to 
be  seen  but  cop})cr  silvered  over.ij: 

It  is  evident  that  such  violent  proceedings  could  not 
take  place  in  the  2)re.sent  age  ;  a  prince  might  deceive 
himself,  but  ho  could  deceive  nobody  else.  The  exchange 
has  taught  the  banker  to  draw  a  comparison  between  all 
the  money  in  the  world,  and  to  establish  its  just  value. 
The  standard  of  money  can  be  no  longer  a  secret.  Were 
the  prince  to  begin  to  alloy  his  silver,  everybody  else 
would  continue  it,  and  do  it  for  him ;  the  specie  of  the 
true  standard  would  go  abroad  first,  and  nothing  would  be 
sent  back  but  base  metal.  If,  like  the  Roman  Emperors, 
he  debased  the  silver  Avithout  debasing  the  gold,  the 
gold  would  suddenly  disappear,  and  he  would  be  reduced 
to  his  bad  silver.  The  exchange,  as  I  have  said  in  the 
preceding  book,§  has  deprived  princes  of  the  opportunity 
of  showing  great  exertions  of  authority,  or  at  least  has 
rendered  them  ineffectual. 

14. — How  the  Exchange  is  a  Constraint  on  despotic  Power. 

Russia  would  have  descended  from  its  despotic  power, 
but  could  not.  The  establishment  of  commerce  depended 
on  that  of  the  exchange,  and  the  transactions  were  incon- 
sistent with  all  its  laws. 

In  1745  the  Czarina  ||  made  a  law  to  expel  the  Jews, 
because  they  remitted  into  foreign  countries  the  specie  of 
those  who  were  banished  into  Siberia,  as  well  as  that  of 
the  foreigners  entertained  in  her  service.  As  all  the 
subjects  of  the  empire  are  slaves,  thoy  can  neither  go 
abroad  themselves  nor  send  away  their  effects  without 
permission.  The  exchange  which  gives  them  the  means 
of  remitting  their  specie  from  one  country  to  another  is 
therefore  entirely  incompatible  with  the  laws  of  Russia. 

*  See  Savote,  part.  II.  chap,  xii.,  and  Le  Journal  des  Savants  of  the 
28th  of  July,  oa  a  discovery  of  titty  thousand  medals. 

t  See  Suvotu,  ibid.  J  Ibid.  §  Chap.  16. 

jl  Elmbtth,  daughter  of  Peter  I.— Ed. 
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Commerce  itself  is  inconsistent  witli  the  Eussian  laws. 
The  people  are  (.'omposed  only  of  slaves  employed  in  agri- 
culture, and  of  slaves  called  ecclesiastics  or  gentlemen, 
who  are  the  lords  of  those  slaves ;  there  is  then  nobody 
left  for  the  third  estate,  which  ought  to  be  composed  of 
mechanics  and  merchants. 

15. — The  Practice  of  some  Countries  in  Italy. 

They  have  made  laws  in  some  part  of  Italy  to  prevent 
subjects  from  selling  their  lands,  in  order  to  remove  their 
specie  into  foreign  countries.  These  laws  may  be  good, 
when  the  riches  of  a  state  are  so  connected  with  the 
country  itself  that  there  would  be  great  difficulty  in 
transferring  them  to  another.  But  since,  by  the  course 
of  exchange,  riches  are  in  some  degree  independent  of  any 
particular  state,  and  since  they  may  with  so  much  ease  be 
conveyed  from  one  country  to  another,  that  must  be  a  bad 
law  which  will  not  permit  persons  for  their  own  interest 
to  dispose  of  their  lands,  while  they  can  dispose  of  their 
money.  It  is  a  bad  law,  because  it  gives  an  advantage  to 
movable  efiects,  in  prejudice  to  the  land  ;  because  it  deters 
strangers  from  i^ettling  in  the  country;  and,  in  short, 
because  it  may  be  eluded. 

16. — The  Assistance  a  State  may  derive  from  Bankers. 

The  banker's  business  is  to  change,  not  to  lend,  money.* 
If  the  prince  makes  use  of  them  to  change  his  specie,  as  he 
never  does  it  but  in  great  affairs,  the  least  profit  he  can 
give  for  the  remittance  becomes  considerable  ;  and  if  they 
demand  large  profits,  we  may  be  certain  that  there  is  a 
fault  in  the  administration.  On  the  contrary,  when  they 
are  employed  to  advance  specie,  their  art  consists  in  pro 
curing  the  greatest  profit  for  the  use  of  it,  without  being 
liable  to  be  charged  with  usury. 

*  The  mistake  here  is  apparent,  bankers  and  money-changers  being 
by  no  means  identical. — Ed. 
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17.— Of  Public  Debts. 

Some  have  imagined  that  it  was  for  the  advantage  of  a 
Btate  to  be  indebted  to  itself:  they  thought  that  this  mul- 
tiplied riches  by  incn-asing  the  circnhttion. 

Those  who  are  of  this  ojiinion  have,  I  believe,  confounded 
a  circulating  paper  which  repiesents  money,  or  a  cir- 
culating paper  which  is  the  sign,  of  the  i)iofits  that  a  com- 
pany has  or  will  make  by  commerce,  with  a  paper  which 
i-epresents  a  debt.  The  first  two  are  extremely  advan- 
tageous to  the  state  :  the  last  can  never  be  so ;  and  all 
that  we  (3ari  ex|)ect  fiom  it  is,  ihat  individuals  have  a  good 
security  from  the  government  for  their  money.  But  let  us 
see  the  inconveniences  which  result  fiom  it. 

1.  If  foieigners  possess  much  paper  which  represents  a 
debt,  they  annually  draw  out  of  the  nation  a  considerable 
sum  for  interest. 

2.  In  a  nation  that  is  thus  perpetually  in  debt  the 
exchange  must  be  very  low. 

3.  The  taxes  raised  for  the  payment  of  the  interest  of 
the  debt  are  an  injury  to  the  manufactures,  by  raising  the 
price  of  the  artificer's  labour. 

4.  It  takes  the  true  revenue  of  the  state  from  those  who 
have  activity  and  industry,  to  convey  it  to  the  indolent; 
that  is,  it  gives  facilities  for  labour  to  those  who 
do  not  work,  and  clogs  with  difficulties  those  who  do 
work. 

These  are  its  inconveniences  :  I  know  of  no  advantages. 
Ten  persons  have  each  a  yearly  income  of  a  thousand 
crowns,  either  in  land  or  trade ;  this  raises  to  the  nation, 
at  five  per  cent.,  a  capital  of  twolnmdred  thousand  crowns. 
If  these  ten  persons  employed  one-half  of  their  income,  that 
is,  five  thousand  crowns,  in  paying  the  interest  of  a  hundred 
thousand  crowns,  which  they  had  bori'owed  of  others,  that 
still  would  be  only  to  the  state  as  two  hundred  thousand 
crowns  ;  that  is,  in  the  language  of  the  algebraists,  200,000 
crowns— 100,000  crowns-f- 100,000  crowns  =  200,000. 

People  are  thrown  perhaps  into  this  error  by  reflecting 
that  the  pa{)er  which  represents  the  debt  of  a  nation  is  the 
fiign  of  riches ;  for  none  but  a  rich  state  can  support  such 
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paper  without  falling  into  decay.  And  if  it  Joes  not  fall, 
it  is  a  proof  that  the  state  has  other  riches  besides.  They 
eay  that  it  is  not  an  evil,  because  there  are  resources 
against  it ;  and  that  it  is  an  advantage,  since  these  re- 
sources surpass  the  evil. 


18. — Of  (lie  Payment  of  Public  Debts. 

It  is  necessary  that  there  should  be  a  proportion  between 
the  state  as  creditor  and  the  state  as  debtor.  The  state 
may  be  a  creditor  to  infinity,  but  it  can  only  be  a  debtor 
to  a  certain  degree,  and  when  it  surpasses  that  degree  the 
title  of  creditor  vanishes. 

If  the  credit  of  the  state  has  never  received  the  least 
blemish,  it  may  do  what  has  been  so  happily  practised  in 
one  of  the  kingdoms  of  Europe  ;*  that  is,  it  may  require  a 
great  quantity  of  specie,  and  offer  to  reimburse  every  in- 
dividual, at  least  if  they  will  not  reduce  their  interest. 
"When  the  state  borrows,  the  individuals  fix  the  interest ; 
when  it  pays,  the  interest  for  the  future  is  fixed  by  the 
state. 

It  is  not  sufficient  to  reduce  the  interest :  it  is  necessary 
to  erect  a  sinking-fund  from  the  advantage  of  the  reduction, 
in  order  to  pay  every  year  a  part  of  the  capital ;  a  pro- 
ceeding so  happy  that  its  success  increases  every  day. 

When  the  credit  of  the  state  is  not  entire,  there  is  a  new 
reason  for  endeavouring  to  form  a  sinking-fund,  because 
this  fund  being  once  established  will  soon  procure  the 
public  confidence. 

1.  If  the  state  is  a  republic,  the  government  of  which  is 
in  its  own  nature  consistent  with  its  entering  into  projects 
of  a  long  duration,  the  capital  of  the  sinking-fund  may  be 
incnnsiderable  ;  but  it  is  necessary  in  a  monarchy  fur  the 
caj^ital  to  be  much  greater. 

2.  Tlie  regulations  ought  to  be  so  oidered  that  all  the 
subjects  of  the  state  may  support  the  weight  of  the  esta- 
blishment of  these  funds,  because  they  have  all  the  weight 
of  the  establishment  of  the  debt ;  thus  tlio  creditor  of  the 
state,  by  the  sums  he  contributes,  pays  himself. 

*  England.  ' 
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3.  There  are  four  classes  of  men  who  pay  tlie  debts  of 
the  state ;  the  proprietors  of  the  land,  tlio.se  engaged  in 
trade,  the  labourer.s  and  arti{icer.s,  and,  in  fine,  the  annui- 
tant.s  either  of  the  state  or  of  private  people.  Of  these 
four  classes  the  la.st,  in  a  case  of  neces.sity  one  would 
imagine,  ought  least  to  be  spared,  becau.se  it  is  a  class 
entirely  passive,  while  the  state  is  supported  by  the  active 
vigour  of  the  other  three.  l>ut  as  it  cannot  be  higher 
taxed,  without  destroying  the  public  confidence,  of  which 
the  state  in  general  and  these  three  classes  in  particular 
have  the  utmost  need  ;  as  a  breach  in  the  public  faith 
cannot  bo  made  on  a  cettain  number  of  subjects  without 
seeming  to  be  made  on  all ;  as  the  cLiss  of  creditors  is 
always  the  most  exposed  to  the  projects  of  ministers,  and 
always  in  their  eye,  and  under  their  immediate  inspection, 
the  state  is  obliged  to  give  them  a  singular  protection,  that 
the  part  which  is  indebted  may  never  have  the  least  ad- 
vantage over  that  which  is  the  ci'editor, 

19. — Of  lending  upon  Interest. 

Specie  is  the  sign  of  value.  It  is  evident  that  he  who 
has  occasion  for  this  sign  ought  to  pay  for  the  use  of  it.  as 
well  as  for  everything  else  that  he  has  occasion  for.  All 
the  ditference  is,  that  other  things  may  be  either  hired  or 
bought ;  whilst  money,  which  is  the  price  of  things,  can 
only  be  hired,  and  not  bought.* 

To  lend  money  without  interest  is  certainly  an  action 
laudable  and  extremely  good ;  but  it  is  obvious  that  it  is 
only  a  counsel  of  religion,  and  not  a  civil  law. 

In  order  that  trade  may  be  successfully  carried  on,  it  is 
necessary  that  a  price  bo  fixed  on  the  use  of  specie ;  but 
this  should  be  very  inconsiderable.  If  it  be  too  high,  iJie 
merchant  who  sees  that  it  will  cost  him  more  in  interest 
than  he  can  gain  by  commerce  will  undertake  nothing  ;  if 
there  is  no  consideration  to  be  paid  for  the  use  of  specie, 
nobody  will  lend  it;  and  here  too  the  merchant  will 
undertake  nothing. 

I  am  mistaken  when  I  say  nobody  will  lend  ;  the  affairs 

*  We  do  not  speak  here  of  gold  and  eilvep  considered  as  a  mer- 
cbaadiae. 
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of  society  will  ever  mnlce  it  necessary.  Usury  will  be 
established,  but  with  all  the  disorders  with  which  it  has 
been  constantly  attended. 

The  laws  of  Mahomet  confound  usury  with  lending  upon 
interest.  Usury  increases  in  Mahom^dan  countries  in  pro- 
, portion  to  the  severity  of  the  prohibition.  'J'he  lender 
indeumities  himself  for  the  danger  he  undergoes  of  sutiering 
the  penalty. 

In  those  eastern  countries,  the  greater  part  of  the  people 
are  secure  in  nothing  ;  there  is  hardly  any  proportion 
between  the  actual  possessicjii  of  a  sum  and  the  hopes  of 
receiving  it  again  after  liaving  lent  it :  usury,  then,  must 
be  raised  in  proportion  to  the  danger  of  insolvency. 

20. — Of  Maritime  Usury. 

The  greatness  of  maritime  usury  is  founded  on  two 
things :  the  danger  of  the  sea,  which  makes  it  proper  that 
those  who  expose  their  sjoecie  should  not  do  it  without 
considerable  advantage,  and  the  ease  with  which  the 
borrower,  by  means  of  commerce,  speedily  accomplishes  a 
variety  of  great  affairs.  But  usury,  with  respect  to  land- 
men, not  being  founded  on  either  of  these  two  reasons,  is 
either  j)rohibited  by  the  legislators,  or,  what  is  more 
rational,  reduced  to  proper  bounds. 

21. — Of  Lending  hy  Contract,  and  the  State  of  Usury  among 
the  Romans. 

Besides  the  loans  made  for  the  advantage  of  commerce, 
there  is  still  a  kind  of  lending  by  a  civil  contract,  whence 
results  interest  or  usury. 

As  the  people  of  Eome  increased  every  day  in  power, 
the  magistrates  sought  to  insinuate  themselves  in  their 
favour  by  enacting  such  laws  as  were  most  agreeable  to 
them.  They  retrenched  capitals;  they  first  lowered,  and 
at  length  prohibited,  interest ;  they  took  away  the  power  of 
confining  the  debtor's  body  ;  in  fine,  the  abolition  of  debts 
was  contended  for  whenever  a  tribune  was  disposed  to 
render  himself  popular. 

These  continual  changes,  whether  made  by  the  laws  or 
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by  the  plebiscita,  naturalised  usury  at  Eome;  for  the 
creditors,  seeing  the  people  tlieir  debtor,  their  legislator, 
and  their  judge,  had  no  longer  any  confidence  m  their 
agreements:  the  people,  like  a  debtor  who  has  lost  his 
credit,  could  only  tempt  them  to  lend  by  allowing  an 
exorbitant  interest,*  especially  as  the  laws  applied  a 
remedy  to  the  evil  only  from  time  to  time,  while  the  com- 
plaints of  the  people  were  continual,  and  constantly  intimi- 
dated the  creditors.  Tliis  was  the  cause  that  all  honest 
means  of  borrowing  and  lending  were  abolished  at  l{ome, 
and  that  the  most  monstrous  usury  established  itself  in 
that  city,  notwithstanding  the  strict  prohibition  and 
severity  of  the  law.f  This  evil  was  a  consequence  of  the 
severity  of  the  laws  against  usury.  Laws  excessively 
good  are  the  source  of  excessive  evil.  The  borrower  found 
himself  under  the  necessity  of  paying  for  the  interest  of  the 
money,  and  for  the  danger  the  creditor  underwent  of  suf- 
fering the  penalty  of  the  law. 

22. — The  same  Svhject  continued. 

The  primitive  Eomans  had  not  any  laws  to  regulate  the 
rate  of  usury. J  In  the  contests  which  arose  on  this  sub- 
ject between  the  plebeians  and  the  patricians,  even  in  the 
sedition  on  the  Mons  Sacer,  nothing  was  alleged,  on  the 
one  hand,  but  justice,  and  on  the  other,  the  severity  of 
contracts.  § 

They  then  only  followed  private  agreements,  which,  I 
believe,  were  most  commonly  at  twelve  per  cent,  per 
annum.  My  reason  is,  that  in  the  ancient  language  of  the 
Eomans,  interest  at  six  per  cent,  was  called  half-usury,  and 
interest  at  three  per  cent,  quarter-usury. ||  Total  usury 
must,  therefore,  have  been  interest  at  twelve  per  cent. 

But  if  it  be  asked  how  such  great  interest  could  be 

*  Cicero  assures  us  that  in  his  day  money  was  lent  at  Rome  at 
thirtv-four  per  cent.,  and  forty-eight  per  cent,  in  the  country. — En. 

t  Tacit.  Annul,  lib.  VI. 

j  Usury  and  iulurost  among  tlio  Eomans  signified  the  same  thing. 

§  Sef*  Dioiiysius  Hulicaniahseus,  who  has  described  it  so  well. 

II  Vsurx  semisse»,  trientes,  quadrantes.  See  the  several  titles  of  the 
digests  and  codes  on  usury,  and  especially  the  17th  law,  with  the  note 
ff  de  Uauris. 
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estabnslied  among  a  people  almost  without  commerce, 
I  answer  that  this  people,  being  very  often  obliged  to  go 
to  war  without  pay,  were  under  a  frequent  necessity  of 
borrowing  :  and  as  they  incessantly  made  happy  expedi- 
tions, they  were  commonly  well  able  to  pay.  I'his  is 
visible  fiom  the  recital  of  the  contests  which  arose  on  this 
subject ;  they  did  not  then  disagree  concerning  the  avarice 
of  creditors,  but  said  that  those  who  complained  might 
have  been  able  to  pay,  had  they  lived  in  a  more  regular 
manner.* 

They  tnen  made  laws  which  had  only  an  influence  on 
the  present  situation  of  affairs  :  they  ordained,  for  instance, 
that  those  who  enrolled  themselves  for  the  war  they  were 
engaged  in  should  not  be  molested  by  their  creditors ;  that 
those  who  were  in  jirison  should  be  set  at  liberty ;  that 
the  most  indigent  should  be  sent  into  the  colonies ;  and 
sometimes  they  opened  the  public  treasury.  The  people, 
being  eased  of  their  present  burdens,  became  appeased ; 
and  as  they  required  nothing  for  the  future,  the  senate  was 
far  from  providing  against  it. 

At  the  time  when  the  senate  maintained  the  cause  of 
usury  with  so  much  constancy,  the  Eomans  were  distin- 
guished by  an  extreme  love  of  frugality,  poverty,  and 
moderation:  but  the  constitution  was  such  that  the  prin- 
cipal citizens  alone  supported  all  the  expenses  of  govern- 
ment, while  the  common  jjeoplepaid  nothing.  How,  then, 
was  it  possible  to  deprive  the  former  of  the  liberty  of  pur- 
suing their  debtors,  and  at  the  same  time  to  oblige  them 
to  execute  their  offices,  and  to  support  the  republic  amidst 
its  most  pressing  necessities  ? 

Tacitus  says  that  the  law  of  the  Twelve  Tables  fixed  the 
interest  at  one  per  cent.f  It  is  evident  that  he  was  mis- 
taken, and  that  he  took  another  law,  of  which  I  am  going 
to  speak,  for  the  law  of  the  Twelve  Tables.  If  this  had 
been  regulated  in  the  law  of  the  Twelve  Tables,  why  did 
they  not  make  use  of  its  authority  in  the  disputes  which 
afterwards  arose  between  the  creditors  and  debtors  ?  We 
iind  no  vestige  of  this  law  upon  lending  at  interest;  and 

*  See  Appius's  speech  on  tliis  subject,  in  Dionysius  Halicarnasaeus. 
t  Annal.  lib.  VI. 
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let  us  have  ever  so  little  knowledge  of  the  history  of  Eome, 
we  shall  see  that  a  law  like  this  could  not  be  the  work  of 
the  decemvirs. 

The  Liciiiian  law,  made  eighty-five  years  after  that  of 
the  Twelve  Tables,*  was  one  of  those  temporary  regulations 
of  which  we  have  spoken.  It  ordained  that  what  had 
been  ])aid  fur  interest  should  be  deducted  from  the  principal, 
and  the  rest  discharged  by  three  equal  payments. 

In  the  year  of  Kome  398,  the  tribunes  Duellius  and 
Menenius  caused  a  law  to  be  passed,  which  reduced  the 
interest  to  one  percent,  per  annum. f  It  is  this  law  which 
Tacitus  confounds  with  that  of  the  Twelve  Tnbles.J  find 
this  was  tlie  first  ever  made  by  the  Romans  to  fix  the  rate 
of  interest.  Ten  years  ai'ter§  this  usury  was  reduced 
one-half,  II  and  in  the  end  entirely  abolished  ;1[  and  if  wo 
may  believe  some  authors  whom  Livy  had  read,  this  was 
under  the  consulate  of  C.  Martins  Eutilius  and  Q.  Servilius, 
in  the  year  of  Kome  413.** 

It  fared  with  this  law  as  with  all  those  in  which  the 
legislator  carries  things  to  excess  :  an  infinite  number  of 
ways  were  found  to  elude  it.  They  enacted,  therefore, 
many  others  to  confirm,  correct,  and  temper  it.  Sometimes 
the}^  quitted  the  laws  to  follow  the  common  practice  ;  at 
others,  the  common  practice  to  follow  the  laws ;  but  in 
this  case,  custom  easily  pre  vailed. ff  When  a  man  wanted 
to  borrow,  he  found  an  obstacle  in  the  very  law  made  in 
his  favour ;  this  law  must  be  evaded  by  the  person  it  was 
made  to  succour,  and  by  the  person  condemned,  Sem- 
pronius  Asellus,  the  prtetor,  having  permitted  the  debtors 
to   act   in  conformity  to  the  laws,  ]:|  was  slain   by   the 

*  In  the  year  of  Rome  379.— Tit.  Liv.  lib.  VI. 

t  Unciarin  usura. — Tit.  Liv.  lib.  VII.  See  the  Defence  of  the  Spirit 
of  Lnws,  article  "Usury."  J  Aiiiial.  lib.  Yl. 

§  Under  the  consulate  of  L.  IManlins  Torquiitus  iind  C.  I'lautius, 
according  to  T.  Liv.  lib.  VII.  This  is  the  law  mentioned  by  Tacitua, 
Annul,  lib.  VI. 

II  Si'iniunriaria  usura.  ^  As  Tacitus  says,  An7ial.  lib.  VI. 

"*  Tiiis  law  was  passed  at  the  instanoe  of  M.  Genucius,  tribune  of 
the  people. — Tit.  Liv.  lib.  VII.,  towards  the  end. 

tt  Verteri  jam  morefoenus  receptuiu  erat. — Appian  on  the  Civil  War, 
lib.  I. 

Jt  Permint  eos  legihus  agere. — Appian  on  the  Civil  War,  lib.  I. ;  and 
the  Epitome  of  Livy,  lib.  LXIV. 
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creditors  for  attempting  to  revive  the  memory  of  a 
severity  that  could  no  longer  be  supported.* 

I  quit  the  city,  in  order  to  cast  an  eye  on  the  provinces. 

1  have  somewhere  else  observed  that  the  Eoman 
provinces  were  exhausted  by  a  severe  and  arbitrary 
government.f  But  this  is  not  all,  they  were  also  ruined 
by  a  most  shocking  usury. 

Cicero  takes  notice,  that  the  inhabitants  of  Salamis 
wanted  to  borrow  a  sum  of  money  at  Rome,  but  could 
not,  because  of  the  Gabinian  law.|  We  must,  therefore, 
inquire  into  the  nature  of  this  law. 

As  soon  as  lending  upon  interest  was  forbidden  at  Rome, 
they  contrived  all  sorts  of  means  to  elude  the  law ;  §  and 
as  their  allies,|l  and  the  Latins,  were  not  subject  to  the 
civil  laws  of  the  Romans,  they  emjiloyed  a  Latin,  or  an 
ally,  to  lend  his  name,  and  personate  the  creditor.  The 
law,  therefore,  had  only  subjected  the  creditors  to  a  matter 
of  form,  and  the  public  were  not  relieved. 

The  people  complained  of  this  artifice ;  and  Marius 
Sempronius,  tribune  of  the  people,  by  the  authority  of 
the  senate,  caused  a  plebiscitum  to  be  enacted  to  this 
purport,  that  in  regard  to  loans  the  laws  prohibiting  usury 
between  Roman  citizens  should  equally  take  place 
between  a  citizen  and  an  ally,  or  a  citizen  and  a  Latin.^ 

At  that  time  they  gave  the  name  of  allies  to  the  people 
of  Italy  properly  so  called,  which  extended  as  far  as  the 
Arno  and  the  Rubicon,  and  was  not  governed  in  the  form 
of  a  Eoman  province. 

It  is  an  observation  of  Tacitus,**  that  new  frauds  were 
constantly  committed,  whenever  any  laws  were  passed 
for  the  preventing  of  usury.  Finding  themselves  debarred 
■from  lending  or  borrowing  in  the  name  of  an  ally,  they  soon 
contrived  to  borrow  of  some  inhabitant  of  the  provinces. 

To  remedy  this  abuse  they  were  obliged  to  enact  a  new 
i'dw ;  and  Gabinius  ff  upon  the  passing  of  that  famous  law, 
which  was  intended  to  prevent  the  corruption  of  suffrages, 
must  naturally  have  reflected  that  the  best  way  to  attain 

*  In  the  year  of  Rome  6G3.  t  Book  XI.  chap.  19. 

X  Letters  to  Atticus,  lib.  V.  ep.  21.  §  Liry.  ||   Ibid. 

*|[  In  the  year  559  of  Rome. — See  Livy.  **  Annal.  lib.  VI. 
tt  In  the  year  615  of  Rome. 
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his  end  was  to  discourage  the  lending  upon  interest :  theso 
were  two  objects  naturally  connected ;  for  nsniy  always 
increased  at  the  time  of  elections,*  because  they  stood  in 
need  of  money  to  bribe  the  voters.  It  is  plain  that  th© 
Gabinian  law  had  extended  the  Senatus  Consultum  of 
Marcus  Sempronius  to  the  provinces,  since  the  people  of 
Salamis  could  not  borrow  money  at  IJome  because  of  that 
very  law,  Brutus,  under  fictitious  names,  lent  them  some 
moneyt  at  four  per  cent,  a  month,]:  and  obtained  for  that 
purpose  two  Senatus  Consultums  ;  in  the  former  of  which 
it  was  expressly  mentioned  that  this  loan  shoiild  not  be 
considered  as  an  evasion  of  the  law,§  and  that  the 
governor  of  Sicily  should  determine  according  to  the  stipu- 
lations mentioned  in  the  bond  of  the  Salamiuians. 

As  lending  upon  interest  was  forbidden  by  the  Gabinian 
law  between  provincials  and  Koman  citizens,  and  the  latter 
at  that  time  had  all  the  money  of  the  globe  in  their  hands, 
there  was  a  necessity  for  tempting  them  with  the  bait  of 
extravagant  interest,  to  the  end  that  the  avaricious  might 
thus  lose  sight  of  the  danger  of  losing  their  money.  And 
as  they  were  men  of  great  power  in  Kome,  who  awed  the 
magistrates  and  overruled  the  laws,  they  were  emboldened 
to  lend,  and  to  extort  great  usury.  Hence  the  provinces 
were  successively  ravaged  by  every  one  who  had  any  credit 
in  Eome :  and  as  each  governor,  at  entering  upon  his 
province,  published  his  edict  H  wherein  he  fixed  the  rate  of 
interest  in  what  manner  he  pleased,  the  legislature  played 
into  the  hands  of  avarice,  and  the  latter  served  the  mean 
purposes  of  the  legislator. 

But  the  public  business  must  be  carried  on  ;  and  where- 
ever  a  total  inaction  obtains,  the  state  is  undone.     On  some 

*  See  Cicero  to  Atticus,  lib.  IV.  ep.  15  and  16. 

t  Cicero  to  Atticus,  lib.  VI.  ep.  10. 

X  Pompey  liaviiij^  lent  COO  talents  to  King  Ariobarzanes,  made  that 
prince  pay  him  thirtv  Attic  talents  every  thirty  days. — Cic.  ad  Alt. 
lib.  III.  ep.  21,  lib.  VI.  ep.  11. 

§  "  Ut  neque  Salaniiniis,  neque  cuieis  dedisset,  frandi  esset." — Ibid. 

,1  Cicero's  edict  fixud  it  to  one  per  cent,  a  niontli,  witli  interest  upon 
interest  at  the  expiration  of  the  year.  AVith  regard  to  the  farmers  of 
the  republic,  he  engaged  them  to  grant  a  respite  to  their  debtors ;  if 
the  latter  did  not  pay  at  the  time  lixed,  he  awarded  the  iuttrest  men- 
tioued  in  the  bond. — Cic.  ad  Alt.  lib,  VI.  ep.  1. 
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occasions  the  towns,  the  corporate  bodies  and  societies,  as 
well  as  private  people,  were  under  the  necessity  of"  borrow- 
ing—a necessity  but  too  urgent,  were  it  only  to  repair  the 
ravages  of  armies,  the  I'apacity  of  magistrates,  the  extortions 
of  collectors,  and  the  corrupt  practices  daily  introduced  ; 
for  never  was  there  at  one  period  so  much  poverty  and 
opulence.  The  senate,  being  possessed  of  the  executive 
power,  granted,  through  necessity,  and  oftentimes  through 
favour,  a  permission  of  borrowing  from  lioraan  citizens,  so 
as  to  enact  decrees  for  that  particular  purpose.  But  even 
these  decrees  were  discredited  by  the  law  ;  for  they  might 
give  cccasion  to  the  people's  insisting  upon  new  rates  of 
interest,  which  woidd  augment  the  danger  of  losing  the 
capital,  while  they  made  a  further  extension  of  usury.*  I 
shall  ever  repeat  it,  that  mankind  are  governed  not  by 
extremes,  but  by  principles  of  moderation. 

He  pays  least,  says  Ulpian,  who  pays  latest. f  This 
decides  the  question  whether  interest  be  lawful ;  that  is, 
whether  the  creditor  can  sell  time,  and  the  debtor  buy  it. 
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OF  LAWS  IN  THE  RELATION  THEY  BEAR  TO  THE 
NUMBER  OF  INHABITANTS. 


1. — Of  Men  and  Animals  ivith  respect  to  the  Multiplication  of 
their  Species. 

Delight  of  human  kind,|  and  gods  above ; 
Parent  of  Rome,  propitious  Queen  of  Love  ; 

ii^  ^  ^  ¥^  ^  ^  ^ 

For  when  the  rising  spring  adorns  the  mead, 
And  a  new  scene  of  nature  stands  display'd ; 

*  See  what  Lucretius  says,  in  the  21st  letter  to  Atticus,  lib.  V. 
There  was  even  a  general  Senatus  Consultum,  to  fix  the  rate  of  interest 
at  one  per  cent,  per  month.     See  the  same  letter. 

t  Leg.  12  ft',  de  verb,  signif.  %  Dryden's  Lucr, 
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When  teeming  buds,  and  cheerful  greens  appear, 

And  western  gales  unlock  the  lazy  year; 

The  joyous  birds  thy  welcome  first  express. 

Whose  native  songs  thy  genial  fire  confess  : 

Then  savage  beasts  bound  o'er  their  slighted  food, 

Struck  witli  thy  darts,  and  tempt  the  raging  flood  : 

All  nature  is  thy  gift,  earth,  air,  and  sea ; 

Of  all  tliat  breathes  the  various  progeny. 

Stung  with  delight,  is  goaded  on  by  thee. 

O'er  barren  mountains,  o'er  the  fiow'ry  plain, 

The  leafy  forest,  and  the  liquid  main. 

Extends  thy  uncontroU'd  and  boundless  reign. 

Thro'  all  the  living  regions  thou  dost  move. 

And  scatter'st  where  thou  go'st  the  kindly  seeds  of  love. 

The  females  of  brutes  have  an  almost  constant  fecundit3\ 
But  in  the  human  species,  the  manner  of  thinking,  the 
character,  the  passions,  the  humour,  the  caprice,  the  idea  of 
preserving  beauty,  the  pain  of  child-bearing,  and  the 
fatigue  of  a  too  numerous  family,  obstnict  propagation  in  a 
thousand  difi'erent  ways.  V 

2. — Of  Marriage.         ^ 

The  natural  obligation  of  the  father  to  provide  for  his 
children  has  established  marriage,  which  makes  known  the 
person  who  ought  to  fulfil  this  obligation.  The  people* 
mentioned  by  Pomponius  JNlelaf  had  no  other  way  of 
discovering  him  but  by  resemblance. 

Among  civilised  nations,  the  father  is  that  person  on 
whom  the  laws,  by  the  ceremony  of  marriage,  have  fixed 
this  duty,  because  they  find  in  him  the  man  they  want.^ 

Among  brutes  this  is  an  obligation  which  the  mother 
can  generally  perform ;  but  it  is  much  more  extensive 
among  men.  Their  children  indeed  have  reason ;  but 
this  comes  only  by  slow  degrees.  It  is  not  sufficient  to 
nourish  them ;  we  must  also  direct  them :  they  can 
already  live ;  but  they  cannot  govern  themselves. 

*  The  Garamantes.  f  Lib.  I,  cap.  viii. 

J  Pater  eet  quan  nuftix  demonstrant. 
VOL.  II.  e 
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Illicit  conjunctions  contribute  but  little  to  the  propaga- 
tion of  the  species.  The  father,  who  is  under  a  natural 
obligation  to  nourish  and  educate  his  children,  is  not  then 
fixed ;  and  the  mother,  with  whom  the  obligation  remains, 
finds  a  thousand  obstacles  from  shame,  remorse,  the  con- 
straint of  her  sex  and  the  rigour  of  laws  ;  and  besides,  she 
generally  wants  the  means. 

Women  who  have  submitted  to  public  prostitution 
cannot  have  the  convenience  of  educating  their  children : 
the  trouble  of  education  is  incompatible  with  their  station  ; 
and  they  are  so  corrupt  that  they  can  have  no  protection 
from  the  law. 

It  follows  from  all  this  that  public  continence  is 
naturally  connected  with  the  propagation  of  the  species. 

3. — Of  the  Condition  of  Children, 

It  is  a  dictate  of  reason  that  when  there  is  a  marriage,' 
children  should  follow  the  station  or  condition  of  the 
father ;  and  that  when  there  is  not,  they  can  belong  to  the 
mother  only.* 

4. — Of  Families. 

It  is  almost  everywhere  a  custom  for  the  wife  to  pass 
into  the  family  of  the  husband.  The  contrary  is  without 
any  inconvenience  established  at  Formosa,!  where  the 
husband  enters  into  the  family  of  the  wife. 

This  law,  which  fixes  the  family  in  a  succession  of 
persons  of  the  same  sex,  greatly  contributes,  independently 
of  the  first  motives,  to  the  propagation  of  the  human 
species.  The  family  is  a  kind  of  property  :  a  man  who 
has  children  of  a  sex  which  does  not  perpetuate  it  is  never 
satisfied  if  he  has  not  those  who  can  render  it  perpetual. 

Names,  whereby  men  acquire  an  idea  of  a  thing  which 
one  would  imagine  ought  not  to  perish,  are  extremely 
proper  to  inspire  every  family  with  a  desire  of  extending 
its   duration.     There    are  people    among    whom    names 

*  For  this  reason,  among  nations  that  have  slaves,  the  child  almost 
always  follows  the  station  or  condition  of  the  mother. 
t  Du  Halde,  torn.  i.  p.  165 
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distinguish  families  :  there  are  others  where  they  only 
distinguisli  porsuus  :  the  latter  have  not  the  same  advantage 
as  the  former. 

5. — Of  the  several  Orders  of  laioful  Wives, 

Laws  and  religion  sometimes  establish  many  kinds  of 
civil  conjunctions ;  and  this  is  the  case  among  the 
Mahomedans,  wlicre  there  are  several  orders  of  wives,  the 
children  cf  whom  are  distinguished  by  being  born  in  tho 
house,  by  civil  contracts,  or  even  by  the  slavery  of  tho 
motlier,  and  the  subsequent  acknowledgment  of  the  fatliei'. 

It  would  be  contrary  to  reason  that  the  law  should  stig- 
matise the  children  for  what  it  approved  in  the  father. 
All  these  children  ought,  tlierefure,  to  succeed,  at  least  if 
some  particular  reason  does  not  oppose  it,  as  in  Jajian, 
where  none  inlierit  but  the  children  of  the  wife  given  by 
the  emperor.  Their  policy  demands  that  the  gifts  of  the 
emperor  should  not  be  too  much  divided,  because  they 
subject  them  to  a  kind  of  service,  like  that  of  our  ancient 
fiefs. 

There  are  countries  where  a  wife  of  the  second  rank 
enjoys  nearly  the  same  honours  in  a  family  as  in  our  part 
of  the  world  are  granted  to  an  only  consort:  there  the 
children  of  concubines  are  deemed  to  belong  to  the  first  or 
principal  wife.  Thus  it  is  also  established  in  China. 
Filial  respect,*  and  tho  ceremony  of  deep  mourning,  are 
not  due  to  the  natural  mother,  but  to  her  appointed  by  the 
law. 

By  means  of  this  fiction  the}'  have  no  bastard  children  ; 
and  where  such  a  fiction  does  not  take  place,  it  is  obvious 
that  alaw  to  legitimatize  the  children  of  concubines  niust  be 
considered  as  an  act  of  violence,  as  the  bulk  of  the  nation 
would  be  stigmatised  hy  such  a  decree.  Neither  is  there 
any  regulation  in  those  countries  with  regard  to  children 
born  in  adultery.  Tho  recluse  lives  of  women,  the  locks, 
the  inclosures,  and  the  eunuchs  render  all  infidelity  to 
their  husbands  so  difficult,  that  tho  law  judges  it  im- 
possible. Besides,  the  same  sword  would  exterminate  the 
mother  and  tho  child. 

*  Du  nalde,  torn.  ii.  p.  129. 
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their  love,  on  their  reason,  and  on  the  uncertainty  of  that 
of  their  children,  whom  youth  confines  in  a  state  of  igno- 
rance and  passion  in  a  state  of  ebricty. 

In  the  small  republics,  or  singular  institutions  already 
mentioned,  they  might  have  laws  wliich  gave  to  magis- 
trates that  rifilit  of  inspection  over  the  marriages  of  the 
children  of  citizens  which  nature  had  already  given  to 
fathers.  The  love  of  the  public  might  there  equal  or 
surpass  all  other  love.  Thus  Plato  would  have  marriages 
regulated  by  the  magistrates :  this  the  Lacedemonian 
magistrates  performed. 

But  in  common  institutions,  fathers  have  the  disposal  of 
their  children  in  marriage  :  their  prudence  in  this  respect 
is  always  supposed  to  be  superior  to  that  of  a  stranger. 
Kature  gives  to  fathers  a  desire  of  procuring  successors  to 
their  children,  when  they  have  almost  lost  the  desire  of 
enjoyment  themselves.  In  the  several  degrees  of  pro- 
geniture,  they  see  themselves  insensibly  advancing  to  a 
kind  of  immortality.  But  what  must  be  done,  if  oppression 
and  avarice  arise  to  such  a  height  as  to  usurp  all  the 
authority  of  fathers  ?  Let  us  hear  what  Thomas  Gage 
gays  in  legard  to  the  conduct  of  the  Spaniards  in  the  AVest 
Indies.* 

According  to  the  number  of  the  sons  and  daughters  that  are 
miarriagenhle,  the  father  s  tribute  is  raised  and  increased,  until 
tliey  provide  husbands  and  wives  for  their  sons  and  daughters, 
who,  as  soon  as  they  are  married,  are  charged  tcith  tribiUe ; 
which,  that  it  may  increase,  tliey  will  suffer  none  above  fifteen 
years  of  age  to  live  unmarried.  Nay,  the  set  time  of  marriage 
appointed  for  the  Indians  is  at  fourteen  years  for  the  man,  and 
thirteen  for  the  woman ;  alleging  that  they  are  sooner  ripe  for 
the  fruit  of  wedlock,  and  sooner  ripe  in  knowledge  and  malice, 
and  strength  for  work  and  service,  than  any  other  people.  Nay, 
sometimes  they  force  those  to  marry  tvho  are  scarcely  twelve  and 
thirteen  years  of  age,  if  they  find  them  well-limbed  and  strong 
in  body,  explaining  a  point  of  one  of  the  canons,  which  alloweth 
fourteen  and  fifteen  years.  Nisi  malitia   supplkat  jEtatem. 

He  saw  a  list  of  these  taken.     It  was,  says  he,  a  most 

*  A  New  Survey  of  the  We«t  Indies,  b)  Thomag  Gage,  p.  845,  3t\l 
•dit. 
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ghameful  affair.     Thus  in  an  action  which  ought  to  be  the 
most  free,  the  Indians  are  the  greatest  slaves. 

Y  8. — TJie  same  Subject  continued. 

In  England  the  haw  is  frequently  abused  'by  the  aaugn- 
ters  marrying  according  to  their  own  fancy  without  con- 
sulting their  parents.  This  custom  is,  I  am  apt  to  imagine, 
more  tolerated  there  than  anywhere  else  from  a  considera- 
tion that  as  the  laws  have  not  established  a  monastic 
celibacy,  the  daughters  have  no  other  state  to  choose  but 
that  of  mai  riage,  and  this  they  cannot  refuse.  In  France, 
on  the  contrary,  j'oung  women  have  alwaj's  the  resource  of 
celibacy ;  and  therefore  the  law  which  ordains  that  they 
shall  wait  for  the  consent  of  their  fathers  may  be  more 
agreeable.  In  this  light  the  custom  of  Italy  and  Spain 
must  be  less  rational ;  convents  are  there  established,  and 
yet  they  may  marry  without  the  consent  of  their  fathers. 

9. — Of  young  Women.  j 

Young  women  who  are  conducted  by  marriage  alone  to 
liberty  and  pleasure,  who  have  a  mind  which  dares  not 
think,  a  heart  which  dares  not  feel,  eyes  which  dare  not 
see,  ears  which  dare  not  hear,  who  appear  only  to  show 
themselves  silly,  condemned  without  intermission  to  trifles 
and  precepts,  have  sufficient  inducements  to  lead  them 
on  to  marriage :  it  is  the  young  men  that  want  to  be 
encouraged. 


10. —  Wliat  it  is  tJiat  determines  Marriage. 


4- 


Wherever  a  place  is  found  in  which  two  persons  can  live 
commodiously,  there  they  enter  into  marriage.  Nature  has 
a  sufficient  propensity  to  it,  when  unrestrained  by  the  dif- 
ficulty of  subsistence. 

A  rising  people  increase  and  multiply  extremely.  This 
is,  because  with  them  it  would  be  a  great  inconvenience 
to  live  in  celibacy  ;  and  none  to  have  many  children. 
The  contrary  of  which  is  the  case  when  a  nation,  is 
formed.  * 
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11. — Of  the  Severity  of  Government.    J 

Men  Avlio  have  absolutely  n<>thiri<!;,  .such  as  hcpjiijars,  have 
many  children.  Tliis  i)roceu(.ls  fioiii  their  hehig  in  tho 
case  of  a  rising  peojjle  ;  it  costs  the  father  notliing  to  givo 
his  heart  to  liis  otVspring,  wlio  even  in  their  infancy  aro 
the  instruments  of  this  art.  These  peoi)le  multiply  in  a 
rich  or  superstitiuus  country,  because  tliey  do  not  support 
the  burden  of  society,  but  aro  themselves  tho  burden. 
But  men  who  are  poor,  only  because  they  live  under  a 
severe  govei-nment ;  who  regard  their  fields  less  as  the 
source  of  tlieir  subsistence  than  as  a  cause  of  vexation  ; 
these  niL-n,  I  say,  have  few  children  :  they  have  not  even 
subsistence  for  themselves.  How  then  can  they  think  of 
dividing  it  ?  They  are  unable  to  take  care  of  their  own 
persons  when  they  are  sick.  How  then  can  they  attend 
to  the  wants  of  creatures  whose  infancy  is  a  continual 
sickness  ? 

It  is  pretended  by  some  who  are  apt  to  talk  of  things 
which  they  have  never  examined  that  the  greater  the 
poverty  of  the  subjects,  the  more  numerous  their  families: 
that  the  more  they  are  loaded  with  taxes,  the  more  indus- 
triously they  endeavour  to  put  themselves  in  a  station  in 
which  they  will  be  able  to  pay  them  :  two  sophisms,  which 
have  always  destroyed  and  will  for  ever  be  the  destruction 
of  monarchies. 

Tho  severity  of  government  may  bo  carried  to  such  an 
extreme  as  to  make  the  natural  sentiments  destructive  of 
the  natural  sentiments  themselves.  Would  the  women  of 
America  have  refused  to  bear  children  had  their  masters 
been  less  cruel  ?  * 

12. — Of  the  Number  of  Males  and  Females  in  different 
Countries. 

I  have  already  observed  that  there  aro  born  in  Europe 
rather  more  boys  than  girls. f  It  has  been  remarked  that 
in  Japan  there  are  born  rather  more  girls  than  boys  :  J  all 

*  A  New  Survey  of  the  West  luclics,  hy  Thov.as  (lau'o.  p.  37,  3rd 
edit.  t  iJoi^k  XVI.  chap.  4. 

..  X  See  Kempfer,  who  gives  a  computation  of  tho  pcoplo  of  Mcaco. 
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things  compared,  there  must  be  more  fruitful  women  in 
Japan  than  in  Europe,  and  consequently  it  must  be  more 
populous. 

Wears  informed  that  at  Bantam  there  are  ten  girls  to 
one  boy.*  A  disproportion  like  this  must  cause  the  number 
of  fiiniilies  there  to  be  to  the  number  of  those  of  other 
climates  as  1  to  5^,  which  is  a  prodigious  difference. 
Their  families  may  be  much  larger  indeed  ;  but  there  must 
be  few  men  in  circumstances  sufficient  to  provide  for  so 
large  a  family. 

13. — Of  Seaport  Towns. 

Tn  seaport  towns,  where  men  expose  themselves  to  a 
thousand  dangers,  and  go  abroad  to  live  or  die  in  distant 
climates,  there  are  fewer  men  than  women  :  and  yet  we  see 
more  children  there  than  in  other  places.  This  proceeds 
from  the  greater  ease  with  which  they  procure  the  means 
of  subsistence.  Perhaps  even  the  oily  parts  of  fish  are 
more  proper  to  furnish  that  matter  which  contributes  to 
generation.  This  may  be  one  of  the  causes  of  the  infinite 
number  of  people  in  Japan  f  and  China,J  where  they  live 
almost  wholly  on  fish.§  If  this  be  the  case,  certain  monastic 
rules  which  oblige  the  monks  to  live  on  fish,  must  be 
contrary  to  the  spirit  of  the  legislator  himself. 

14. — Of  the  Productions  of  the  Earth  which  require  a  greater 
or  less  Number  of  Men. 

Pasture-lands  are  but  little  peopled,  because  they  find 
employment  only  for  a  few.  Corn-lands  employ  a  great 
many  men,  and  vineyards  infinitely  more. 

It  has  been  a  frequent  complaint  in  England, ||  that  the 

*  Collection  of  Voyages  that  contributed  to  the  establishment  of  the 
East  India  Company,  vol.  i.  p.  347. 

t  Japan  is  composed  of  a  number  of  isles,  where  there  are  many 
banks,  and  tlie  sea  is  there  extremely  full  of  fish. 

X  C  iua  abounds  in  rivers.        §  See  Du  Halde,  torn.  ii.  pp.  139-142. 

II  The  greatest  number  of  the  proprietors  of  land,  says  Bishop 
Burnet,  finding  more  profit  in  selling  their  wool  than  their  corn, 
inclosed  their  estates ;  the  commons,  ready  to  perish  with  hunger,  rosQ 
up  in  arms  ;  they  insisted  on  a  division  of  the  lands ;  the  young  king 
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increase  of  pasture-land  diminished  the  inhabitants  ;  and  it 
has  been  observed  in  France  that  the  prodigious  number 
of  vineyards  is  one  of  the  great  causes  of  the  multitude  of 
people. 

Those  countries  where  coal-pits  furnish  a  proper  substance 
for  fuel  have  this  advantage  over  others,  that  not  having 
the  same  occasion  for  forests,  the  lands  may  be  cultivated. 

In  countries  productive  of  rice,  they  are  at  vast  pains  in 
watering  the  land  :  a  great  number  of  men  must  therefore 
be  employed.  Besides,  there  is  less  land  required  to 
furnish  subsistence  for  a  family  than  in  those  which  pro- 
duce other  kinds  of  grain.  In  fine,  the  land  which  is 
elsewhere  employed  in  raising  cattle  serves  immediately 
for  the  subsistence  of  man ;  and  the  labour  which  in 
other  places  is  performed  by  cattle  is  there  performed  by 
men ;  so  that  the  culture  of  the  soil  becomes  to  man  an 
immense  manufacture. 

■  15. — Of  the  Number  of  Inhabitants  with  relation  to  the  Arts. 

When  there  is  an  agrarian  law,  and  the  lands  are 
equally  divided,  the  country  may  be  extremely  well 
peopled,  though  there  are  but  few  arts ;  because  every 
citizen  receives  from  the  cultivation  of  his  land  whatever 
is  necessary  for  his  subsistence,  and  all  the  citizens  together 
consume  all  the  fruits  of  the  earth.  Thus  it  was  in  some 
republics. 

In  our  present  situation,  in  which  lands  are  uneqnally 
distributed,  they  produce  much  more  than  those  who 
cultivate  them  are  able  to  consume  ;  if  the  arts,  therefore, 
should  be  neglected,  and  nothing  minded  but  agriculture, 
the  country  could  not  be  peopled.  Those  who  cultivate, 
or  employ  others  to  cultivate,  having  corn  to  spare, 
nothing  would  engage  them  to  work  the  following  year ; 
the  fruits  of  the  earth  would  not  be  consumed  by  the  in- 
dolent ;  for  these  would  have  nothing  with  which  they 
could  purchase  them.     It  is  necessary,  then,  that  the  arts 


even  wrote  on  this  subject.  And  proclamations  were  made  against 
those  who  inclosed  their  lands. — Abridgment  of  the  History  of  the 
Keformation. 
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bKouM  be  established,  in  order  that  the  produce  of  the 
land  may  be  consumed  by  the  labcnirer  and  tlie  artificer. 
In  a  word,  it  is  now  pioper  that  many  should  cultivate 
much  more  than  is  nece.ssary  for  their  own  use.  For  this 
purpose  they  must  have  a  desire  of  enjoying  superfluities; 
and  these  they  can  i-eceive  only  from  the  artificer. 

The  machines  designed  to  abridge  art  are  not  always 
useful.  If  a  piece  of  workmanship  is  of  a  moderate  price, 
such  as  is  equally  agreeable  to  the  maker  and  the  buyer, 
those  machines  which  would  render  the  manufacture  more 
simple,  or,  in  other  words,  diminish  the  number  of  work- 
men, would  be  pernicious.  And  if  water-mills  were  not 
everywhere  established,  I  should  not  have  believed  them 
so  useful  as  is  pretended,  because  they  have  deprived  an 
infinite  multitude  of  their  employment,  a  vast  number  of 
persons  of  the  use  of  water,  and  great  part  of  the  land  of 
its  fertility. 

16. — The  Concern  of  the  Legislator  in  the  Propagation  of  the 

Species. 

Regulations  on  the  number  of  citizens  depend  greatly 
on  circumstances.  There  are  coimtries  in  which  nature 
does  all ;  the  legislator  then  has  nothing  to  do.  What 
need  is  there  of  inducing  men  by  laws  to  propagation  when 
a  fruitful  climate  yields  a  sufficient  number  of  inhabitants  ? 
Sometimes  the  climate  is  moi-e  favourable  than  the  soil; 
the  people  multiply,  and  are  destroyed  by  famine  ;  this  is 
the  case  of  China.  Hence  a  father  sells  his  daughters 
and  exposes  his  children.  In  Tonquin,*  the  same  causes 
produce  the  same  effects ;  so  we  need  not,  like  the  Arabian 
travellers  mentioned  by  Eenaudot,  search  for  the  origin 
of  this  in  their  sentiments  on  the  metempsychosis.f 

For  the  same  reason,  the  religion  of  the  Isle  of  Formosa 
does  not  suffer  the  women  to  bring  their  children  into  the 
world  till  they  are  thirty-five  years  of  age  :\  the  priestess, 
■before  this  age,  by  bruising  the  belly  procures  abortion. 

*  Dampier's  Voyages,  vol.  ii.  p.  41.  t  Ibid.  p.  167. 

%  See  the  CoUectiou  of  Voyages  that  contributed  to  the  establishment 
of  the  East  India  Company,  vol.  i.  part  I.  pp.  182,  188. 
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17. — Of  Greece  and  the  Number  of  Us  Inhabitants. 

That  effect  which  in  certain  countries  of  the  East 
springs  from  physical  causes  was  produced  in  Greece  by 
the  nattiro  of  the  government.  The  Greeks  were  a  great 
nation,  composed  of  cities,  each  of  which  had  a  distinct 
government  and  separate  laws.  They  had  no  more  tho 
spirit  of  con(juest  and  ambition  than  those  of  Switzerland, 
Holland,  and  Germany  have  at  this  day.  In  every  republic 
the  legislator  had  in  vieAV  the  ha])piness  of  the  citizens  at 
home,  and  their  power  abroad,  kst  it  should  prove  in- 
ferior to  that  of  the  neighbouring  cities.*  Thus,  Avith 
tho  enjoyment  of  a  small  territory  and  great  happiness,  it 
was  easy  for  the  number  of  the  citizens  to  increase  to 
such  a  degree  as  to  become  burdensome.  This  obliged 
them  incessantly  to  send  out  colonies,|  and,  as  the  Swiss 
do  now,  to  let  their  men  out  to  war.  Nothing  was 
neglected  that  could  hinder  tho  too  great  multiplication 
of  children. 

They  had  among  them  republics,  whose  constitution 
■was  very  remarkable.  Tho  nations  they  had  subdued 
were  obliged  to  provide  subsistence  for  the  citizens.  The 
Lacediemonians  were  fed  by  tho  llelotes,  tho  Cretans  by 
tho  Periecians,  and  tho  Thessalians  by  tho  I'enestes.' 
They  were  obliged  to  have  only  a  certain  number  of  free- 
men, that  their  slaves  might  be  able  to  furnish  them  with 
subsistence.  It  is  a  received  maxim  in  our  days,  that  it 
is  necessary  to  limit  tho  number  of  regular  tioops :  now 
the  Lacedajmonians  were  an  army  maintained  by  the 
peasants  :  it  was  proper,  therefore,  that  this  army  should 
be  limited  ;  without  this  tho  freemen,  who  had  all  the 
advantages  of  society,  would  increase  beyond  number, 
and  the  labourers  be  overloaded. 

The  politics  of  the  Greeks  were  particularly  employed 
in  regulating  the  number  of  citizens.  Plato  fixes  them 
at  five  thousand  and  forty, J  and  he  would  have  them' 
Btop  or  encourage  propagation,  as  was  most  convenient,. 

*  In  valour,  discipline,  and  niilitary  exercises, 
t  The  Gauls,  ^Ybo  were  in  the  same  circumstances,  acted  in  tho  same 
nvinner.  \  Jiepub.  lib.  V. 


JJ?  THE   SPIRIT   OF   LAWS.  [Book  XXIII. 

by  honours,  shame,  and  the  advice  of  the  old  men ;  he 
would  even  regulate  the  number  of  marriages  in  such  a 
manner  that  the  republic  might  be  recruited  without 
being  overcharged.* 

If  the  laws  of  a  country,  says  Aristotle,  forbid  the 
exposing  of  children,  the  number  of  those  brought  forth 
ought  to  be  limited.f  If  they  have  more  than  the  number 
prescribed  by  law,  he  advises  to  make  the  women  miscarry 
before  the  foetus  be  formed.J 

The  same  author  mentions  the  infamous  means  made 
use  of  by  the  Cretans  to  prevent  their  having  too 
great  a  number  of  children — a  proceeding  too  indecent 
to  repeat. 

There  are  places,  says  Aristotle  again, §  where  the  laws 
give  the  privilege  of  being  citizens  to  strangers,  or  to 
bastards,  or  to  those  whose  mothers  only  are  citizens ;  but 
as  soon  as  they  have  a  sufficient  number  of  people  this 
privilege  ceases.  The  savages  of  Canada  burn  their 
prisoners ;  but  when  they  have  empty  cottages  to  give 
them,  they  receive  them  into  their  nation. 

Sir  William  Petty,  in  his  calculations,  supposes  that  a 
man  in  England  is  worth  what  he  would  sell  for  at  Algiers.|| 
This  can  be  true  only  with  respect  to  England.  There 
are  countries  where  a  man  is  worth  nothing ;  there  are 
pthers  where  he  is  worth  less  than  nothing, 

18. — Of  the  State  and  Number  of  People  before  the  Itomana. 

Italy,  Sicily,  Asia  Minor,  Gaul,  and  Germany  were 
nearly  in  the  same  state  as  Greece ;  full  of  small  nations 
that  abounded  with  inhabitants,  they  had  no  need  of  laws 
to  increase  their  number. 

19. — Of  the  Depopulation  of  the  Globe. 

All  these  little  republics  were  swallowed  up  in  a  large 
one,  and  the  globe  insensibly  became  depopulated:  in 
order  to  be  convinced  of  this,  we  need  only  consider  the 

*  Repuh.  lib.  V.  f  Polit.  hb.  VII.  cap.  xvi.  J  Ibid, 

§  Ibid.  lib.  III.  cap.  iii.  11  Sixty  pounds  sterling. 
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state  of  Italy  and  Greece  before  and  after  the  victories  of 
the  Romans. 

You  will  ask  me,  says  Livy,*  where  the  Volsci  could  find 
soldiers  to  support  the  icar^  after  having  been  so  often  defeated. 
There  must  have  been  formerly  an  infinite  number  of  j)eople  in 
those  countries,  lohich  at  present  would  be  little  better  than  a 
desert,  loere  it  not  for  a  few  soldiers  and  Roman  slaves. 

The  Oracles  have  ceased,  says  Plutarch,  because  the  places 
where  they  spoke  are  destroyed.  At  present  we  can  scarcely 
find  in  Greece  three  thousand  men  fit  to  bear  arms. 

I  shall  not  describe,  says  Strabo,|  Epirus  and  the  adjacent 
places,  because  these  countries  are  entirely  deserted.  This 
depopulation,  which  began  long  ago,  still  continues  ;  so  that  the 
Roman  soldiers  encamp  in  the  houses  they  hare  abandoned. 
We  find  the  cause  of  this  in  Polybius,  who  says  that 
Paulus  yEmilius,  after  his  victory,  destroyed  seventy  cities 
of  Epirus,  and  carried  away  a  hundred  and  fifty  thousand 
slaves. 

20. — That  the  Romans  were   under  the  Necessity  of  making 
Laws  to  encourage  the  Propagation  of  the  Species. 

The  Eomans,  by  destroying  others,  were  themselves 
destroyed  :  incessantly  in  action,  in  the  heat  of  battle,  and 
in  the  most  violent  attempts,  they  wore  out  like  a  weapon 
kept  constantly  in  use. 

I  shall  not  here  speak  of  the  attention  with  which  they 
applied  themselves  to  procure  citizens  in  the  room  of  those 
they  lost,;}:  of  the  associations  they  entered  into,  the  privi- 
leges they  bestowed,  and  of  that  immense  nursery  of 
citizens,  their  slaves.  I  shall  mention  what  they  did  to 
recruit  the  number,  not  of  their  citizens,  but  of  their  men  ; 
and  as  these  were  the  people  in  the  world  who  knew  best 
how  to  adapt  their  laws  to  their  projects,  an  examination 
of  their  conduct  in  this  respect  cannot  be  a  matter  of 
indifference. 

*  Lib.  VI.  t  Lib.  VII.  p.  496. 

X  I  havo  treated  of  this  in  the  Considerations  on  tLo  Cauaca  of  th» 
Bifie  and  Declension  of  the  Roman  Grandeur, 
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21. — Of  the  Laws  of  the  Romans  relating  to  the  Propagation  of 
the  Species. 

The  ancient  laws  of  Rome  endeavoured  greatly  to  incite 
tlie  citizens  to  marriage.  The  senate  and  the  people  made 
frequent  regulations  on  this  subject,  as  Augustus  says  in 
liis  speech  related  by  Dio.* 

Dionysius  Halicarnasseus  f  cannot  believe  that  after  the 
death  of  three  hundred  and  five  of  the  Fabii,  exterminated 
by  the  Veientes,  there  remained  no  more  of  this  family 
than  one  single  child ;  because  the  ancient  law,  which 
obliged  every  citizen  to  marry  and  to  educate  all  his 
children,  was  still  in  force.:]: 

Independently  of  the  laws,  the  censors  had  a  particular 
eye  upon  marriages,  and  according  to  the  exigencies  of 
the  republic  engaged  them  to  it  by  shame  and  by  punish- 
ments.§ 

The  corruption  of  manners  that  began  to  take  place 
contributed  vastly  to  disgust  the  citizens  with  marriage, 
which  was  painful  to  those  who  had  no  taste  for  the 
pleasures  of  innocence.  This  is  the  purport  of  that  speech 
which  Metellus  JSumidicus,  when  he  was  censor,  made  to 
the  people  :  ||  If  it  were  possible  for  us  to  do  ivithout  wives,  ice 
should  deliver  ourselves  from  this  evil :  hut  as  nature  has 
ordained  that  we  cannot  live  very  happily  with  them,  nor 
subsist  ivithout  them,  we  ought  to  have  more  regard  to  our  oicn 
preservation  than  to  transient  gratifications. 

The  corruption  of  manners  destroyed  the  censorship, 
which  was  itself  established  to  destroy  the  corruption  of 
manners  :  for  when  this  depravation  became  general,  the 
censor  lost  his  power.  ^ 

Civil  discords,  triumvirates,  and  proscriptions  weakened 
Kome  more  than  any  war  she  had  hitherto  engaged  in. 

*  Lib.  LVI.  t  Lib.  II.  J  In  the  year  of  Rome  277. 

§  See  what  was  done  in  this  respect  in  T.  Livy,  lib.  XLV. ;  the 
Epitome  of  T.  Livy,  lib.  LIX. ;  Aulua  Gellius,  lib.  I.  cap.  vi. ;  Valeriui 
Maximus,  lib.  II.  cap.  xix. 

II  It  is  in  Aulus  Gellius,  lib.  I.  cap.  vi. 

^  See  what  I  have  said  in  book  V.  chap.  19  _ 
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They  left  but  few  citizens,*  and  the  greatest  part  of  them 
Tinmarried.  To  rcniecly  this  last  evil,  Cresar  and  Augustus 
re-established  the  censorship,  and  would  even  he  censors 
thcnisL-lves.t  Ca).'<ar  gave  rewards  to  tlio>o  who  had  many 
children. J  All  women  under  forty-five  j^ears  of  age  who 
had  ncitlier  hushand  nor  children  were  forbidden  to  wear 
jewels  or  to  lidu  in  litters ;  §  an  excellent  method  thus  to 
attack  celibacy  by  the  power  of  vanity.  The  laws  of 
Augustus  were  more  pressing  :  ||  he  imposed  new  penalties, 
on  such  as  were  not  married,^[  and  increased  the  rewards 
toth  of  those  who  were  married  and  of  those  who  had 
children.  Tacitus  calls  these  Julian  laws;**  to  all  ap- 
pearance they  were  founded  on  the  ancient  regulations 
made  by  the  senate,  the  people,  and  the  censors. 

The  law  of  Augustus  met  with  innumerable  obstacles, 
and  thirty-four  years  after  it  had  been  made  the  Eoman 
knights  insisted  on  its  being  abolished.ft  He  placed  ou 
one  side  such  as  were  married,  and  on  the  other  side  those 
who  were  not :  these  last  appeared  by  far  the  greatest 
number ;  upon  which  the  citizens  were  astonished  and 
confounded.  Augustus,  with  the  gravity  of  the  ancient 
censors,  addressed  them  in  this  manner: — 1| 

Wliile  sickness  and  %car  snatch  awaij  so  many  citizens,  what 
must  become  of  this  state  if  marriages  arc  no  longer  contracted  ? 
The  city  does  not  consist  of  houses,  of  forticos,  of  imhlic  jjlaces, 
hut  of  inhabitants.  Yott  do  not  see  men  liJce  those  mentioned 
in  Fable  starting  out  of  the  earth  to  take  care  of  your  affairs. 
Your  celibacy  is  not  owing  to  the  desire  of  living  alone ;  for 
none  of  you  cats  or  sleeps  by  himself.  You  only  seek  to 
enjoy  your  irregularities  undisturbed.  Do  you  cite  the  example 
of  the  Vestal  Virgins?  If  you  preserve  not  the  laws  of  chastity, 

*  Csesar,  after  the  Civil  War,  liavinfj  made  a  survey  of  the  Roman 
citizens,  found  there  were  no  more  than  one  huiiilrwl  and  fifty  thousand 
heads  of  families.— Florus's  lOjjitoiiK!  of  Livy,  17th  decad. 

t  See  Dio,  lib.  XLIII.,  and  Xiphiliiius  in  AugK^'f. 

X  Dio,  lib.  XLIII.;  Suetonius,  Life  of  G.-csar,  chap.  xx. ;  Appian, 
lib.  II.  of  tile  Civil  War.  §  Eusebius,  in  his  Chronicle. 

II  Dio,  lib.  LIV.  t  In  the  year  of  Kome  736. 

**  Julias  rogationes. — Annul,  lib.  III. 

tt  In  the  year  of  Home  702.— Dio,  lib.  LVI. 

XX  I  have  abriS?j;ed  this  speech,  which  is  of  tedious  length ;  it  '8  to 
bo  found  in  Dio,  lib.  LVI. 
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you  ought  to  he  punished  like  them.  Ton  are  equally  bad 
citizens,  whether  your  example  has  an  influence  on  the  rest  of 
the  world,  or  whether  it  he  disregarded.  My  only  view  is  the 
perpetuity  of  the  repuhlic.  1  have  increased  the  penalties  of 
those  who  have  disoheyed ;  and  with  respect  to  rewards,  they 
are  such  as  I  do  not  know  whether  virtue  has  ever  received 
greater.  For  less  will  a  thousand  men  expose  life  itself ;  and 
yet  will  not  these  engage  you  to  take  a  wife  and  provide  for 
children  9 

He  made  a  law,  whicli  was  called  after  his  name,  Julia 
and  Papia  Popp^a,  from  the  names  of  the  consuls  for  part 
of  that  year.*  The  greatness  of  the  evil  appeared  even 
in  their  being  elected :  Dio  tells  us  that  they  were  not 
married,  and  that  they  had  no  children.f 

This  decree  of  Augustus  was  projierly  a  code  of  laws, 
and  a  sj^stematic  body  of  all  the  regulations  that  could  be 
made  on  this  subject.  The  Julian  laws  were  incorporated 
in  it,  and  received  greater  strength.}  It  was  so  exten- 
sive in  its  use,  and  had  an  influence  on  so  many  things, 
that  it  formed  the  finest  part  of  the  civil  law  of  the 
Romans. 

We  find  parts  of  it  dispersed  in  the  precious  fragments 
of  Ulpian,§  in  the  Laws  of  the  Digest,  collected  from 
authors  who  wi-ote  on  the  Papian  laws,  in  the  historians 
and  others  who  have  cited  them,  in  the  Theodosian  code 
which  abolished  tliem,  and  in  the  works  of  the  fathers, 
who  have  censured  them,  without  doubt  from  a  laudable 
zeal  for  the  things  of  the  other  life,  but  with  very  little 
knowledge  of  the  aifairs  of  this. 

These  laws  had  many  heads,  1|  of  which  we  know  thirty- 
five.  But  to  return  to  my  subject  as  speedily  as  possible, 
I  shall  begin  with  that  head,  which  Aulas  Gellius  informs 
us  was  the  seventh,  and  relates  to  the  honours  and  rewards 
granted  by  that  law.^ 

*  Marcus  Papius  Mutilua  and  Q.  Poppseus  Sabinus. — Dio,  lib.  LVI, 
t  Ibid. 

X  The  14th  title  of  the  fragments  of  Ulpian  distinguishes  very  rightly 
between  the  Julian  and  the  Papian  law. 

§  James  Godfrey  has  made  a  collection  of  these. 

\\  The  35th  is  cited  in  the  19th  law  fl".  de  ritu  nuptiarum, 

•j  Lib,  II.  cap.  XV. 
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The  Romans,  who  for  the  most  part  sprang  from  the 
cities  of  the  Latins,  which  were  Laceila3m(inian  cohjnics,* 
and  ha<l  received  a  part  of  their  laws  even  from  those 
cities,f  had,  like  the  ljaceiia3monians,  such  veneration  for 
old  age  as  to  give  it  all  honour  and  precedence.  When 
tlie  republic  wanted  citizens,  she  granted  to  marriage  and 
to  a  number  of  children  the  privileges  which  had  })een 
given  to  age. J  iShe  granted  some  to  marriage  alone, 
inde2:>endently  of  the  children  which  might  spring  from 
it:  this  was  called  the  right  of  husbands.  She  gave 
others  to  tlioso  who  had  ariy  children,  and  larger  still  to 
those  who  had  three  children.  These  three  things  must 
not  be  confounded.  These  last  had  those  privileges  whicli 
married  men  constantly  enjoyed ;  as,  for  example,  a  par- 
ticular place  in  the  theatre;  §  they  had  those  which  could 
only  be  enjoyed  by  men  wlio  had  cliihiren,  and  which 
none  could  deprive  them  of  but  such  as  had  a  greater 
number. 

These  privileges  were  very  extensive.  The  married 
men  who  had  the  most  children  were  always  preferred, 
whether  in  the  pursuit  or  in  thw  exercise  of  honours. |j 
The  consul  who  had  the  most  numerous  oftspring  was  the 
first  who  received  the  fasces;^  he  had  his  clioice  of  the 
provinces  :**  the  senator  who  had  most  children  bad  his 
name  written  first  in  the  catalogue  of  senators,  and  was 
the  fir.st  in  giving  his  opinion  in  the  senate. "ff  They 
might  even  stand  sooner  than  ordinary  fur  an  office, 
because  every  child  gave  a  dispensation  of  a  year.J J  If  an 
inhabitant  of  Kome  had  three  children,  he  was  exomptorl 
from  all  troublesome  offices.§§  The  I'reeTaorn  women  Avm, 
had  three  children,  and  the  freed  women  who  had  four, 

*  Dionysius  Halicaraasseus. 

t  'I'lie  deputies  uf  Rome,  wlio  were  sent  to  search  into  the  laws  or 
Greece,  wont  to  Athens,  and  to  the  cities  of  Italy. 

t  Aldus  (jellius,  lib.  II.  cap.  xv. 

§  Suetonius  in  AiKjusto,  cap.  xliv. 

II  Taiitus,  lit).  II. :  "  Ut  numerus  liberornra  in  candidatis  pra^polleret, 
quod  le.\  jubebat."  ^  Aulus  Ucllius.  lib.  II.  onp.  .\v. 

**  Tacitus,  A7inal.  lib.  XV.  ft  •^'-'e  Law  G,  §  5,  de  JJecuriou. 

Xt  ^ce-  Law  2  ff.  de  mi/torib. 

§§  Law  Ist  and  2nd  tf.  de  vacatione  et  excusat.  muncrum. 

VOL.   II  H 
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passed  out  of  that  perpetual  tutelage*  in  which  they 
had  been  held  by  the  ancient  laws  of  Kome.f 

As  they  had  rewards,  they  had  also  penalties. |  Thoso 
who  were  not  married  could  receive  no  advantage  frum 
the  will  of  any  person  that  was  not  a  relative  ;§  and 
those  who,  being  married,  had  no  children,  could  receive 
only  half.jl  The  Eomans,  says  Plutarch,  marry  only  to 
he  heirs,  and  not  to  have  them.^ 

The  advantages  which  a  man  and  his  wife  might  receive 
from  each  other  by  will  were  limited  by  law.**  If  they 
had  children  of  each  other,  they  might  receive  the  whole  ; 
if  not,  they  could  receive  only  a  tenth  part  of  the  suc- 
cession on  the  account  of  marriage;  and  if  they  had  any 
children  by  a  former  venter,  as  many  tenths  as  they  had 
children. 

If  a  husband  absented  himself  from  his  wife  on  any 
other  cause  than  the  affairs  of  the  republic,  he  could  nut 
inherit  from  her.fj 

The  law  gave  to  a  surviving  husband  or  wife  two  years 
to  marry  again,J:j:  and  a  year  and  a  half  in  case  of  a  divorce. 
The  fathers  who  would  not  suffer  their  children  to  nuury, 
or  refused  to  give  their  daughters  a  jDortion,  were  obliged 
to  do  it  by  the  magistrates.§§ 

They  were  not  allowed  to  betrothe,  when  the  marriage 


*  Frag,  of  Ulpian,  tit.  29,  §  .3.  f  Plutarch,  Life  of  Xuma. 

X  See  the  Fragments  of  Ulpian,  tit.  14,  15,  16,  17,  and  18,  which 
compose  one  of  the  most  valuable  pieces  of  the  ancient  civil  law  of  the 
Eomans. 

§  Sozom.  lib.  I.  cap.  ix.  They  could  receive  from  their  relatives. 
—Frag,  of  Ulpian,  tit.  16,  §  1. 

II  Suzom.  lib.  I.  cap.  ix. ;  and  leg.  unic.  cod.  Theod.  cle  Infirm,  pcenis 
aelib.  et  orbit. 

^  Moral  Works,  Of  the  love  of  fathers  towards  their  children. 

**  See  a  more  particular  account  of  this  in  the  Frag,  of  Ulpian, 
tit.  15  and  16.  ft  Ibid.  tit.  16,  §  1. 

XX  Ibid.  tit.  14.  It  seems  the  first  Julian  laws  allowed  three  years. — 
Speech  of  Augustus,  in  Dio,  lib.  LVI. ;  Suetonius,  Life  of  Augustus, 
cap.  xxxiv.  Other  Julian  laws  granted  but  one  year :  the  Papiaa 
law  gave  two. — Frag,  of  Ulpian,  tit.  14.  These  laws  were  not  agree- 
able to  the  people ;  Augustus,  therefore,  softened  or  strengthened 
them  as  they  were  more  or  less  disposed  to  comply  with  them. 

§§  This  was  the  35th  head  of  the  Papian  law. — Leg.  19  ft",  de  ritu 
nu})tiarum. 
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Wiis  to  be  defeireil  for  more  tliau  two  years  :  *  and  as  they 
coiiltl  not  marry  a  giil  till  she  was  twelve  years  old,  they 
conhl  not  he  hetrolhtxl  to  her  till  she  was  ten.  The  law 
would  not  suffer  them  to  trifle  to  no  purpo.se  ;f  and  xinder 
a  pretence  of  being  betrotlied,  to  enjoy  the  privileges  of 
married  men. 

It  was  contrary  to  law  for  a  man  of  sixty  to  marry  a 
woman  of  fifty.J  As  they  had  given  great  privileges  to 
married  men,  the  law  would  not  suffer  thorn  to  enter  into 
useless  marriages.  For  the  same  reason,  the  Calvisiau 
Senatus  Con.snltum  declared  the  marriage  of  a  woman 
above  fifty  with  a  man  less  than  sixty  to  be  unequal :  § 
60  that  a  woman  of  fifty  years  of  age  could  not  marry 
without  incurring  the  penalties  of  these  laws.  Tiberius 
added  to  the  rigour  of  the  Papian  law,  ||  and  prohibited 
men  of  sixt}'  from  marrj'ing  women  under  fifty ;  so  that  a 
man  of  ^ixty  could  not  many  in  any  case  whatsoever, 
without  incurring  the  penalty.  But  Claudius  abrogated 
this  law  made  under  Tiberius.^ 

All  these  regulations  were  more  conformable  to  the 
climate  of  Italy  than  to  that  of  the  North,  where  a  man  of 
sixty  3'ears  of  age  has  still  a  considerable  degree  of 
strength,  and  where  women  of  fifty  are  not  always  past 
child-bearing. 

That  they  might  not  be  unnecessarily  limited  in  the 
choice  they  were  to  make,  Augustus  permitted  all  the 
freeborn  citizens  who  were  not  senators**  to  marry  freed- 
women.ff  The  Papian  law  forbade  the  senators  marrying 
freed-women4J  or  those  who  had  been  brought  up  to  the 
stage  ;  and  from  the  time  of  Ulpian,§§  free-born  persons 
were  forbidden  to  marry  women  who  had  led  a  disorderly 

*  See  Dio,  lib.  LIV.,  anno  736 ;  Suetonius,  in  Octavio,  cap.  xxxiv. 
t  Dio,  lib.  LIV. ;  and  in  the  same  Dio,  the  speech  of  Augustus, 
lib.  LVI. 

I  Frag,  of  Ulpian,  tit.  16,  and  the  27th  law,  cod.  de  nuptiis. 
§  Frag,  of  Ulpian,  tit.  16,  §  3. 

II  See  Suetonius  in  Claudio,  cap.  xxiii. 

^  Ibid.  Life  of  ClautliuH,  cap.  xxiii.,  and  the  Frag,  of  Ulpian,  tit.  IG, 
§  3.  **  Dio,  lil).  LIV. ;  Frag,  of  Ulpiun,  tit.  13. 

tt  Augustus's  speech,  in  Dio,  lib.  LVI. 

XX  Fnig.  of  Ulpian,  cap.  xiii ,  and  the  4-lth  law  ff.  de  ritu  nuptiarum, 
§§  Frag,  of  Ulpiau,  tit.  13  and  16. 
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life,  who  tad  played  in  the  iheatre,  or  who  had  been 
condemned  by  a  public  sentence.  This  must  have  been 
established  by  a  decree  of  the  senate.  During  the  time  of 
the  rejiublic  they  had  never  made  laws  like  these,  because 
the  censors  corrected  this  kind  of  disorders  as  soon  as 
they  arose,  or  else  prevented  their  rising. 

Coi:stantine  made  a  law*  in  which  he  comprehended, 
in  the  prohibition  of  the  Papian  law,  not  only  the 
senators,  but  even  such  as  had  a  considerable  rank  in  the 
state,  without  mentioning  persons  in  an  inferior  station  : 
this  constituted  the  law  of  those  times.  These  mairiages 
were  therefore  no  longer  forbidden,  except  to  the  free- 
born  compiehended  in  the  law  of  Constantine.  Justinian, 
however,  abrogated  the  law  of  Constantine,t  and  per- 
mitted all  sorts  of  persons  to  conti  act  these  marriages ; 
and  thus  we  have  acquired  so  fatal  a  liberty. 

It  is  evident  that  the  penalties  inflicted  on  such  as 
married  contrary  to  the  prohibition  of  the  law  were  the 
same  as  those  mflifted  on  persons  who  did  not  marry. 
These  marriages  did  not  give  them  any  civil  advantage;  J 
for  the  duwi  y  §  was  confiscated  after  the  death  of  the 
wife  II 

Augustus  having  adjudged  the  succession  and  legacies 
of  those  whom  these  laws  had  declared  incapable  to  the 
public  treasury,^  they  had  the  appearance  rather  of  fiscal 
than  of  political  and  civil  laws.  The  disgust  they  had 
already  conceived  at  a  burden  which  appeared  too  heavy 
waB  increased  by  their  seeing  themselves  a  continual 
prey  to  the  avidity  of  the  treasury.  On  this  account,  it. 
became  necessary,  under  Tiberius,  that  these  laws  should 
be  softened  ;  **  that  Nero  should  lessen  the  rewards  given 
out  of  the  treasury  to  the  informers  ;  If  that  Trajan  should 
put   a  stop  to  their  plundering ;  J|  that  Severus  should 

*  See  Law  1,  ia  cod.  de  natur.  lib.  f  Novell.  177. 

J  Law  37  rt'.  de  operib.  Ubertorum,  §  7;  Frag,  of  Ulpian,  tit.  16,  §2. 

§  Frag,  of  Ulpitin,  tit.  10,  §  2.  ||  See  book  XXVI.  chap.  xiii. 

^  Except  in  certain  cases.  See  the  Frag,  of  Ulpian,  tit.  18,  and  the 
only  law  iu  cod.  de  Caduc.  toUend. 

**  Eelatum  de  moderanda  Fapid  Poppsed. — Tacit.  Annul,  lib.  III. 
p.  117. 

tt  He  reduced  them  to  the  fourth  part. — Suetonius,  in  Nerone,  cap.  x 

XI  See  Pliny's  Panegyric. 
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also  moderate  these  laws  ;*  and  that  the  civilians  should 
consider  thi'in  as  odious,  and  in  all  their  decisions  deviate 
from  the  literal  rigoui'. 

Besides,  the  emperors  enervated  these  laws  f  by  tho 
privile';"es  they  granted  of  the  rights  of  husbands,  of 
childien,  and  of  three  children.  Mure  than  tliis,  they 
gave  {)iirticular  persons  a  dispensation  from  the  penalties 
of  tliese  laws.l  But  the  regulations  established  for 
the  public  utility  seemed  incapable  of  admitting  an  alle- 
viation. 

Jt  was  highly  reasonable  that  they  sliould  grant  the 
rights  of  children  to  the  vestals,§  whom  religion  retained 
in  a  necessary  virginity  :  they  gave,  in  the  same  manner, 
the  privilege  of  married  men  to  soldiersj]  because  they 
could  not  marry.  It  was  customary  to  exempt  the  emperors 
from  the  constraint  of  certain  civil  laws.  Thus  Augustus 
was  freed  from  the  constraint  of  the  law  which  limited  the 
power  of  enfranchising,!  and  of  that  which  set  bounds  to 
the  right  of  bequeathing  by  testament.**  These  were 
only  particular  cases ;  but,  at  last,  dispensations  were 
given  without  discretion,  and  the  rule  itself  became  no 
more  than  an  exception. 

The  hects  of  philosophers  had  already  introduced  in  the 
empire  a  disposition  that  estranged  them  from  business — 
a  disposition  which  could  not  gain  ground  in  the  time  of 
the  republic,!!  when  everybody  was  employed  in  the  arts 
of  war  and  peace.  Hence  arose  an  idea  of  perfection,  as 
connected  with  a  life  of  speculation  ;   hence  an  estrange- 

*  Sevenis  extended  even  to  twenty-five  yenrs  for  the  males,  and  to 
twenty  for  tlie  females,  the  time  fixed  by  the  rajjiaii  law,  as  we  sto 
by  ciimjiaring  the  Frag,  of  Ulpian,  tit.  16,  witli  what  TertuHian  says, 
Apol.  1  ap  iv. 

t  r.  S'-ijiio,  the  censor,  complains,  in  his  speech  to  the  pcojile,  of 
the  ahus(s  which  were  already  introdueed,  that  tliey  received  the  same 
privile]L,'(«  for  adopted  as  for  nutural  children.— Aulas  GcUius,  lib.  V. 
cap.  xix.  J  See  the  31st  law  ff.  dr  riiu  nitfitiarnm. 

§  Aujiustus  in  the  I'apian  law  f>;!ive  them  the  privileg(!  of  mothers. 
See  Di.i,  lib.  LXVI.  Nuniii  had  granted  them  the  ancient  privihge  of 
women  who  had  Uiree  ehildrin,thiit  is,  of  having  no  guardian. — Plutarch, 
Life  of  Nuiua.       ||  This  was  granted  them  by  Claudius. — Dio,  lib.  I.X. 

!  Leg.  apud  cum,  tf.  cU  luanumiMionih.  §  1.  *♦  Dio,  lib.  LV. 

ft  See,  iu  Cicero's  Offices,  his  sentiments  on  the  spirit  of  speciiiation. 
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ment  from  the  cares  and  embarrassments  of  a  family.  The 
Christian  religion  coming  after  tliis  philosophy  fixed,  if  I 
may  make  use  of  the  expression,  the  ideas  which  that  had 
only  prepared. 

Clirisiianity  stamped  its  character  on  jurisprudence;  for 
empire  has  ever  a  connection  with  the  priesthood.  This  is 
visible  fiom  the  Theodosian  code,  which  is  only  a  collec- 
tion of  the  decrees  of  the  Christian  emperors. 

A  panegyrist  of  Constantine*  said  to  that  emperor, 
Your  laics  rcere  made  only  to  correct  vice  and  to  regulate 
manners :  you  have  stripped  the  ancient  laws  of  that  arti- 
fice which  seemed  to  have  no  other  aim  than  to  lay  snares  for 
simplicity. 

It  is  certain  that  the  alterations  made  by  Constantine 
took  their  rise  either  fiom  sentiments  relating  to  the 
estalilishment  of  Christianity,  or  from  ideas  conceived  of 
its  perfection.  From  the  first  proceeded  those  laws  which 
gave  such  authority  to  bishops,  and  which  haA-e  been  the 
foundatiMn  of  the  ecclesiastical  jurisdiction;  hence  those 
laws  which  weakened  paternal  authority,!  by  depriving 
the  father  of  his  pi  operty  in  the  possessions  of  his  cliildren. 
To  extend  a  new  relitfion,  they  were  obliged  to  take  away 
the  dependence  of  children,  who  are  always  least  attached 
to  what  is  alieady  established. 

The  laws  made  with  a  view  to  Christian  perfection  were 
more  particularly  those  by  which  the  penalties  of  the 
Papian  laws  were  abolished  ;  |  the  unmarried  were  equally 
exempted  from  them,  with  those  who,  being  married,  had 
no  children. 

These  laws  %oe.re  established.,  says  an  ecclesiastical  histo- 
rian,! as  if  the  multiplication  of  the  human  species  was 
an  effect  of  our  care ;  instead  of  being  sensible  that  the 
number  is  increased  or  diminished,  according  to  the  order  of 
Providence. 

Principles  of  religion  have  had  an  extraordinary  influence 

*  Nazarius,  in  panecjyrico  Consfanfini,  anno  321. 

t  See  Laws  1,  2,  3,  in  tlie  Tlieodosian  code  cle  bonis  matemis,  mater' 
nique  generis,  &c.,  and  the  only  law  in  the  same  code,  de  bonis  quad 
Jiliis  famil.  acquiruntur. 

X  Leg.  unic.  cod.  Tiieod.  de  Infirm,.  p€en.  ceelib.  et  oiiit. 

§  Sozomenus,  p.  27. 
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on  the  propagation  of  the  human  species.  Sometimes  they 
have  promoted  it,  as  amon<;  the  Jews,  the  Mahnmedans, 
the  Gaurs,  and  the  Chinese  ;  at  others  they  have  put  a 
damp  to  it,  as  was  the  case  of  the  Koinans  upon  their  con- 
version to  Christianity. 

They  everywhere  incessantly  ])ieached  continency ;  a 
virtue  the  more  perfect  because  in  its  own  nature  it  can 
be  practised  but  by  very  few 

Constantino  had  not  taken  away  the  decimal  laws 
which  granted  a  greater  extent  to  the  donations  between 
man  and  wife,  in  proportion  to  the  number  of  their 
children.  Theodosius,  the  younger,  abrogated  even  these 
laws.* 

Justinian  declared  all  those  marriages  valid  Avhich  had 
been  prohibited  by  the  I'apian  laws,  f  These  laws  require 
people  to  mair}'  again:  Justinian  granted  privileges  to 
those  who  did  not  marry  again.  J 

liy  the  ancient  institutions,  the  natural  right  which 
every  one  had  to  marry  and  beget  childien  could  not 
be  taken  away.  Thus  when  they  received  a  lega(;y,§  on 
condition  of  not  manying,  or  when  a  pation  made  his 
freed-man  swear|l  that  he  would  neither  many  nor  begot 
children,  the  I'apian  law  annulled  both  the  ccnidition  and 
the  oath.lf  The  clauses  on  continuing  in  widowhood  esta- 
blished among  us  contradict  the  ancient  law,  and  de- 
scend from  the  constitutions  of  the  emperors,  founded  on 
ideas  of  perfection. 

There  is  no  law  that  contains  an  express  abrogation  of 
the  }»rivileges  and  honours  which  tlie  Komans  had  granted 
to  marriages,  and  to  a  number  of  chiLiren.  I'ut  where 
celibacy  had  the  pre-eminence,  marriage  could  not  be 
held  in  honour;  and  since  they  could  (oblige  the  officers  of 
the  jiuldic  revenue  to  renounce  so  many  advantages  by 
the  abolition  of  the  penalties,  it  is  easy  to  perceive  that 
with  yet  greater  ease  they  might  put  a  stop  to  the  rewards. 

*  Le?.  2  and  3,  end.  Theod.  dejur.  liher. 

t  Lcf^.  Siincinius,  cod.  de  nupliis. 

j  Novell.  127,  cup.  iii. ;  Novell.  118,  cap.  v. 

§  I-iig.  54  ff.  de  coiidit.  et  demonst. 

il  Le^'.  o,  §  4,  df  jure  patrouatus. 

%  Paul,  iu  Lis  Suutcnccs,  lib.  III.  tit.  4,  §  15. 
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The  same  spiritual  reason  which  had  permitted  celibacy 
soon  imposed  it  even  as  necessary.  God  forbid  that  I 
should  here  speak  a<2;ainst  celibacy  as  adopted  by  religion; 
but  who  can  be  silent,  when  it  is  built  on  libertinism  :  when 
the  two  sexes,  coriuptin^  each  other  even  by  the  natural 
sensjitions  themselves,  fly  from  a  union  which  ought  to 
make  them  better,  to  live  in  that  which  always  renders 
them  worse? 

It  is  a  rule  drawn  from  nature,  that  the  moi  e  the  number 
of  marriages  is  diminished,  the  more  corrupt  are  tho^e  who 
have  entered  into  that  state  ;  the  fewer  married  men,  the 
less  fidelity  is  there  in  marriage ;  as  when  there  are  more 
thieves,  more  thefts  are  committed. 

22. — Of  the  Exposing  of  Children. 

The  Eoman  policy  w^as  very  good  in  respect  to  the  ex- 
posing of  children.  Komulus,  says  Dionysius  Hali- 
carnasseus,*  laid  the  citizens  under  an  obligation  to  edu- 
cate all  their  male  children,  and  the  eldest  of  their 
daughters.  If  the  infants  were  deformed  and  monstrous, 
he  permitted  the  exposing  them,  after  having  shown  them 
to  five  of  their  nearest  neighbours. 

Eomulns  did  not  suffer  them  to  kill  any  infants  under 
three  jeais  old  :f  by  which  means  he  reconciled  the  law 
that  gave  to  fathers  the  right  over  their  children  of 
life  and  death  with  that  which  prohibited  their  being 
exposed. 

We  find  also  in  Dionysius  Halicaraasseus^:  that  the  law 
which  obliged  the  citizens  to  marry,  and  to  educate  all 
their  children,  was  in  force  in  the  277th  year  of  Eome ; 
we  see  that  custom  had  restrained  the  law  of  Romulus 
which  peimitted  them  to  expose  their  younger  daughters. 

We  have  no  knowledge  of  what  the  law  of  the  Twelve 
Tables  (made  in  the  year  of  Eome  301)  appointed  with 
respect  to  the  exposing  of  children,  except  from  a  passage 
of  Cicero,§  who,  speaking  of  the  oflfice  of  tribune  of  the 
people,  says  that  soon  after  its  birth,  like  the  monstrous 

*  Antiquities  of  Itome,  lib.  II.  t  IWd. 

X  Lib.  IX  §  Lib.  in,  de  legib. 
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infant  of  the  law  of  the  Twelve  Tables,  it  was  stifled  ;  the 
infant  that  was  not  monstrous  was  tliorefure  preserved, 
and  the  law  of  the  Twelve  Tables  made  no  alteration  in 
the  preceding  institutions. 

The  Germans,  says  Tacitus,*  never  expose  their  children  ; 
amonfj  them  the  best  manners  have  more  force  than  in  other 
places  the  best  laws.  The  liomans  had  therefore  laws 
against  this  custom,  and  yet  they  did  not  follow  them. 
We  find  no  Roman  law  that  permitted  the  e.vposing  of 
children  ;  |  this  was,  without  doubt,  an  abuse  introduced 
towards  the  decline  of  the  republic,  when  luxury  robbed 
them  of  their  freedom,  when  wealth  divided  was  called 
poverty,  when  the  father  believed  that  all  was  lost  which 
he  gave  to  his  family,  and  when  this  family  was  distinct 
from  his  property. 

23. — Of  the  State  of  the  World  after  ike  Destruction  of  the 
Bomans. 

The  regulations  made  by  the  Komans  to  increase  the 
number  of  their  citizens  had  their  eftV-ct  while  the  republic 
in  the  full  vigour  of  her  constitution  had  nothing  to  repair 
but  the  losses  she  sustained  by  her  courage,  by  her  in- 
trepidity, by  her  firmness,  her  love  of  glory  and  of  virtue. 
But  soon  the  wisest  laws  could  not  re-establish  what  a 
dying  republic,  what  a  general  anarchy,  what  a  military 
government,  what  a  rigid  empire,  what  a  proud  despotic 
power,  what  a  feeble  monarch}',  what  a  stupid,  weak,  and 
superstitious  court  had  successively  pulled  down.  It 
might,  indeed,  be  said  that  they  conquered  the  world  only 
to  weaken  it,  and  to  deliver  it  up  defenceless  to  barbarians. 
The  Gothic  nations,  the  Getes,  the  Saracens  and  Tartars 
by  turns  hai  as.sed  them ;  and  soon  the  barbarians  had 
none  to  destroy  but  barbarians.  Thus,  in  fabulous 
times,  after  the  inundations  and  the  deluge,  there  arose 
out  of  the  earth  armed  men,  who  exterminated  one 
another. 

*  De  Moribus  Germanorum. 

t  There  is  no  till-  on  this  subject  iu  the  Digest ;  the  title  of  the 
Code  saya  nothing  of  it,  any  more  than  the  Novek 
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24. — Tlie  Changes  tchich  happened  in  Europe  with  regard  to 
the  Number  of  the  Inhabitants. 

In  the  state  Europe  was  in  one  would  not  imagine  it 
possible  for  it  to  be  retrieved,  especially  when  under 
Charlemagne  it  formed  only  one  vast  empire.  But 
by  the  nature  of  government  at  that  time  it  became 
divided  into  an  infinite  number  of  petty  sovereignties,  and 
as  the  lord  or  sovereign,  who  resided  in  his  village  or 
city,  was  neither  great,  rich,  powerful,  nor  even  safe  but 
by  the  number  of  his  subjects,  every  one  employed  him- 
self with  a  singular  attention  to  make  liis  little  country 
flourish.  This  succeeded  in  such  a  manner  that  notwith- 
standing the  irregularities  of  government,  the  want  of  that 
knowledge  which  has  since  been  acquired  in  commerce, 
and  the  numerous  wars  and  disorders  incessantly  arising, 
most  countries  of  Europe  were  better  peopled  in  those  days 
than  they  are  even  at  present. 

I  have  not  time  to  treat  fully  of  this  subject,  but  I 
shall  cite  the  prodigious  armies  engaged  in  the  crusades, 
composed  of  men  of  all  countries.  Puffendorf  says  that 
in  the  reign  of  Charles  IX.  there  were  in  i  ranee  twenty 
millions  of  men.* 

It  is  the  perpetual  reunion  of  many  little  states  that 
has  produced  this  diminution.  Formerly,  every  village  of 
France  was  a  capital ;  there  is  at  present  only  one  large 
one.  Every  part  of  the  state  was  a  centre  of  power ;  at 
present  all  has  a  relation  to  one  centre,  and  this  centre  is 
in  some  measure  the  state  itself. 


25. — The  same  Subject  continued. 

Europe,  it  is  true,  has  for  these  two  ages  past  gteatly 
increased  its  navigation ;  this  has  both  procured  and  de- 
prived it  of  inhabitants.  Holland  sends  every  year  a  great 
number  of  mariners  to  the  Indies,  of  whom  not  above  two- 

*  Introduction  to  the  History  of  Europe,  chap.  v.  of  France.  This 
is  obviously  a  numerical  blunder,  since,  acconliug  to  the  Census  of 
1751,"an(i  France  was  never  so  populous  as  at  that  time,  she  did  not 
possess  twenty  millions. — Voltaire. 
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thirds  return  ;  the  rest  either  perish  or  settle  in  the  Indies. 
The  Kanie  thinj^  must  liappeu  to  every  other  nation  con- 
cerned in  tliat  trade. 

We  must  not  judge  of  Europe  as  of  a  particuUvr  state 
engaged  alone  in  an  extensive  navigation.  This  state  would 
increase  in  people,  because  all  tlie  neighbouring  nations 
would  endeavour  to  have  a  share  in  this  commerce,  and 
mariners  would  arrive  from  all  })arts.  Eui'ope,  separated 
from  the  rest  of  the  world  by  religion,*  by  vast  seas  and 
deserts,  cannot  bo  repaired  in  this  manner. 

26. — Consequences, 

From  all  this  we  may  conclude  that  Europe  is  at  present 
in  a  condition  to  require  laws  to  be  made  in  favour  of  the 
propagation  of  the  human  species.  The  politics  of  the 
ancient  Greeks  incessantly  complain  of  the  inconveniences 
attending  a  republic,  from  the  excessive  number  of  citizens; 
but  the  politics  of  this  ago  call  upon  us  to  take  proper 
means  to  increase  ours. 

27. — Of  the  Law  made  in  France  to  encourage  the  Propagation 
of  the  Species. 

Louis  XIV.  appointed  particular  pensions  to  those  who 
had  ton  children,  and  mucli  larger  to  such  as  had  twelve.f 
But  it  is  not  sufficient  to  reward  prodigies.  In  order  to 
communicate  a  general  spirit,  which  leads  to  the  propa- 
gation of  the  species,  it  is  necessary  for  us  to  establish, 
like  the  Komans,  general  rewards,  or  general  penalties. 

28. — By  what  Means  we  may  remedy  a  Depopulation. 

When  a  state  is  depopulated  by  particular  accidents,  by 
wars,  pestilence,  or  famine,  there  are  still  resources  left. 
The  men  who  remain  may  preserve  the  spirit  of  industry ; 
they  may  seek  to  repair  their  misfortunes,  and  calamity 
itself  may  make  them  become  more  industrious.  This  evil 
is   almost  incurable  when  the   depopulation  is   prepared 

*  Mahomeilan  cnnntries  surround  it  almost  on  every  side. 
t  Thu  edict  of  IGiiti  in  favour  of  marriages. 
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beforehand  by  interior  vice  and  a  bad  government.  When 
this  is  the  case,  men  perish  with  an  insensible  and  habitual 
disease  ;  born  in  miseiy  and  weakness,  in  violence  or  under 
the  influence  of  a  wicked  administration,  they  see  them- 
selves destroyed,  and  frequently  without  perceiving  the 
cause  of  their  destruction.  Of  this  we  have  a  melancholy 
j^roof  in  the  countries  desolated  by  despotic  power,  or  by 
the  excessive  advantages  of  the  clergy  over  the  laity. 

In  vain  shall  we  wait  for  the  succour  of  children  yet 
Tinborn  to  re-establish  a  state  thus  depopulated.  There  is 
not  time  for  this  ;  men  in  their  solitude  are  without  courage 
or  industry.  With  land  sufficient  to  nouiish  a  nation,  they 
have  scai(;ely  enough  to  nourish  a  family.  The  common 
people  have  not  even  a  property  in  the  miseries  of  the 
country,  that  is,  in  the  fallows  with  which  it  abounds. 
The  clergy,  the  prince,  the  cities,  the  great  men,  and 
some  of  the  principal  citizens  insensibly  become  jiro- 
prietors  of  all  the  land  which  lies  uncultivated  ;  the  families 
who  are  ruined  have  left  their  fields,  and  the  labouring 
man  is  destitute. 

In  this  situation  they  should  take  the  same  measures 
throughout  the  whole  extent  of  the  empire  which  the 
Eomans  took  in  a  part  of  theirs;  they  should  practise  in 
their  distress  what  tliese  observed  in  the  midst  of  plenty; 
that  is,  they  should  distribute  land  to  all  the  families  who 
are  in  want,  and  procuie  them  materials  for  clearing  and 
cultivating  it.  This  distribution  ought  to  be  continued 
so  long  as  there  is  a  man  to  rei^eive  it,  and  in  such  a 
manner  as  not  to  lose  a  moment  that  can  be  industriously 
employed. 

2^.— Of  Hospitals.      4- 

A  man  is  not  poor  because  he  has  nothing,  but  because 
he  does  not  work.  The  man  who  without  any  degree  of 
wealth  has  an  employment  is  as  much  at  his  ease  as  he  who 
without  labour  has  an  income  of  a  hundred  crowns  a  year. 
He  who  has  no  substance,  and  yet  has  a  trade,  is  not 
poorer  than  he  wIkj,  possessing  ten  acres  of  land,  is  obliged 
to  cultivate  it  for  his  subsistence.  The  mechanic  who 
gives  his  art  as  an  inheritance  to  his  children  has  left  them 
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a  fortune,  which  is  imiltiplied  in  proportion  to  their  num- 
ber. It  is  not  so  with  him  who,  having  ten  acres  of  land, 
divides  it  among  his  cluKlren. 

In  trading  cuuntries,  where  many  men  have  no  other 
6ub.>i.stence  but  from  the  arts,  the  state  is  frequently 
obliged  to  supply  the  necessities  of  the  aged,  the  sick,  and 
tlie  orphan.  A  well-regulated  government  draws  this 
sujipoit  from  the  arts  themselves.  It  gives  to  some  such 
employment  as  they  are  capable  of  performing;  others  are 
taught  to  work,  and  this  teaching  of  itself  becomes  an 
emjiloyment. 

The  alms  given  to  a  naked  man  in  the  street  do  not 
fulfil  the  obligations  of  the  state,  which  owes  to  every 
citizen  a  certain  subsistence,  a  proper  nourishment,  con- 
venient clothing,  and  a  kind  of  life  not  incompatible  with 
health. 

Aurengzebe,  being  asked  why  he  did  not  build  hos- 
pitals, said,  I  u-ill  malie  my  empire  so  rich  that  there  shall 
be  no  need  of  hospitals.*  He  ought  to  have  said,  I  will 
begin  by  rendering  my  empire  rich,  and  then  I  will  build 
hospitals. 

The  riches  of  the  state  suppose  great  industry.  Amidst 
the  numerous  branches  of  trade  it  is  impossible  but  that 
some  mxist  suffer,  and  consequently  the  mechanics  must  be 
in  a  momentary  necessity. 

Whenever  this  happens,  the  state  is  obliged  to  lend  them 
a  ready  assistance,  whether  it  be  to  prevent  the  sutfeiiugs 
of  the  people,  or  to  avoid  a  rebellion.  In  this  case  hos- 
pitals, or  some  equivalent  regulations,  are  necessary  to 
prevent  this  misery. 

But  when  the  nation  is  poor,  private  poverty  springs 
from  the  general  calamity,  and  is,  if  I  may  so  express  my- 
self, the  general  calami ly  itself.  All  the  hospitals  in  the 
world  cannot  cure  this  private  poverty;  on  the  contraiy, 
the  sj)irit  of  indolence,  which  it  constantly  inspires,  in- 
creases the  general  and  consequently  the  private  mi.-^ery. 

Henry  VlII.,t  resolving  to  reform  the  Church  of  Eng- 
land, ruined  the  monks,  of  themselves  a  lazy  set  of 
people,   that   encouraged   laziness   in   others,  because,  as 

*  See  Sir  Jnlin  Chnnlin's  Travds  through  Pcrbia,  vol.  viii. 
t  See  Buruet'b  History  of  the  Ikforuiatiou. 
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they  practised  hospitality,  an  infinite  number  of  idle  per- 
sons, gentlemen  and  citizens,  spent  their  lives  in  running 
from  convent  to  convent.  He  demolished  even  the  hos- 
pitals, in  which  the  lower  people  found  subsistence,  as  the 
gentlemen  did  theirs  in  the  monasteries.  Since  these 
changes,  the  spirit  of  trade  and  industry  has  been  esta- 
blished in  England. 

At  Home,  the  hospitals  place  every  one  at  his  ease  ex- 
cept those  who  labour,  except  those  who  are  industrious, 
except  those  who  have  land,  except  those  who  are  engaged 
in  trade. 

I  have  observed  that  wealthy  nations  have  need  of 
hospitals,  because  fortune  subjects  them  to  a  thousand 
accidents;  but  it  is  plain  that  transient  assistances  are 
much  better  than  perpetual  foundations.  The  evil  is  mo- 
mentary ;  it  is  necessary,  therefore,  that  the  succour  should 
be  of  the  same  nature,  and  that  it  be  applied  to  particular 
accidents. 
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OF   LAWS   IN   RELATION   TO   RELIGION   CONSIDERED   IN 
ITSELF,   AND    IN   ITS    DOCTRINES. 


1. — Of  Meligion  in  General. 

As  amidst  several  degrees  of  darkness  we  may  form  a 
judgment  of  those  which  are  the  least  thick,  and  among 
precipices  which  are  the  least  deep,  so  we  may  search 
among  false  religions  for  those  that  are  most  conformable 
to  the  welfare  of  society ;  for  those  which,  though  they 
have  not  the  effect  of  leading  men  to  the  felicity  of  another 
life,  may  contribute  most  to  their  happiness  in  this. 

I  shall  examine,  therefore,  the  several  religions  of  the 
world,  in  relation  only  to  the  good  they  produce  in  civil 
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society,  whether  I  speak  of  that  whicli  has  its  root  in 
heaven,  or  of  those  which  spring  from  the  earth. 

As  in  this  woik  I  ain  not  a  divim;  but  a  political  writer, 
J  may  here  advance  things  which  are  nut  otherwise  true, 
than  as  they  correspond  with  a  worhlly  manner  of  thinking, 
not  as  consideied  in  their  rehilion  to  truths  of  a  more 
sublime  nature. 

With  regard  to  the  true  religion,  a  person  of  the  least 
degree  of  impartiality  must  see  that  1  have  never  ])rL' tended 
to  make  its  interests  submit  to  those  of  a  political  nature, 
but  rather  to  unite  them  ;  now,  in  older  to  unite,  it  is  neces- 
sary that  we  should  know  them. 

The  Christian  religion,  which  ordains. that  men  should 
love  eacli  other,  would,  without  doubt,  have  every  nation 
blest  with  the  best  civil,  the  best  political  laws ;  because 
these,  next  to  this  religion,  are  the  greatest  good  that  men 
can  give  and  receive. 

2. — A  Paradox  of  Mr.  Bayles.  / 

]\[r.  Baylo  has  pretended  to  prove*  that  it  is  better  to 
be  an  Atheist  than  an  Idolater ;  that  is,  in  other  words, 
that  it  is  less  dangeruus  to  have  no  religion  at  all  than  a 
bad  one.  I  had  rather,  said  he,  it  should  he  said  of  me  that 
I  had  no  existence  than  that  I  am  a  villain.  This  is  only  a 
sophism  founded  on  this,  that  it  is  of  no  importance  to  the 
human  race  to  believe  that  a  certain  man  exists,  whereas 
it  is  extremely  useful  for  them  to  believe  the  existence  of 
a  God.  From  the  idea  of  his  non-existence  immediately 
follows  that  of  our  independence ;  or,  if  we  cannot  con- 
ceive this  idea,  that  of  disobedience.  To  say  that  religion 
is  not  a  restraining  motive,  because  it  does  not  always 
restrain,  is  equally  absurd  as  to  say  that  the  civil  laws 
are  not  a  restraining  motive. '  It  is  a  false  way  of  reason- 
ing against  religion  to  collect,  in  a  large  work,  a  long 
detail  of  the  evils  it  has  produced  if  wo  do  not  give  at  the 
same  time  an  enumeration  of  the  advantages  whicli  have 
flowed  from  it.  Were  I  to  relate  all  the  evils  that  havo 
arisen  in  the  world  from  civil  laws,  from  monarcliy,  and 
from  republican  governuient,  I  might  tell  of  frightful  things. 
•  Thoughts  on  the  Comet. 
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Were  it  of  no  advantage  for  subjects  to  have  religion,  it 
would  still  he  of  some,  if  princes  had  it,  and  if  they  whitened 
with  foam  the  onty  rein  which  can  restrain  those  who  fear 
not  human  laws. 

A  prince  who  loves  and  fears  religion  is  a  lion,  who 
stoops  to  the  hand  that  strokes,  or  to  the  voice  that 
/  appeases  him.  He  who  fears  and  hates  religion  is  lilce  the 
'  savage  beast  that  growls  and  bites  the  chain  which 
prevents  his  flying  on  the  passenger.  He  who  has  no 
religion  at  all  is  that  terrible  animal  who  perceives  his 
liberty  only  when  he  tears  in  pieces  and  when  he 
devours. 

The  question  is  not  to  know  whether  it  would  be  better 
that  a  certain  man  or  a  certain  people  had  no  religion 
than  to  abni^e  what  they  have,  but  to  know  what  is  the 
least  evil,  that  religion  be  sometimes  abused,  or  that  there 
be  no  such  restraint  as  religion  on  mankind. 

To  diminish  the  horror  of  Atheism,  they  lay  too  much  to 
the  charge  of  idolatry.  It  is  far  from  being  true  that 
when  tliH  ancients  raised  altars  to  a  particular  vice,  they 
intended  to  show  that  they  loved  the  vice ;  this  !<ignified, 
on  the  contrary,  that  they  hated  it.  W  hen  the  Ijacedas- 
monians  erected  a  temple  to  Fear,  it  was  not  to  show  that 
this  warlike  nation  desired  that  he  would  in  the  midst  of 
battle  possess  the  hearts  of  tlie  Laced iBmonians.  They 
had  deities  to  whom  they  prayed  not  to  inspire  them  with 
guilt ;  and  others  whom  tliey  besought  to  shield  them 
from  it. 

3. — Tliat  a  moderate  Government  is  most  agreeable  to  the 
Christian  Religion,  and  a  despotic  Government  to  the 
Mahomedan. 

The  Chinstian  religion  is  a  stranger  to  mere  despotic 
power.  The  mildness  so  frequently  recommended  in  the 
gospel  is  incompatible  with  the  desjiotic  rage  with  which 
a  prince  punishes  his  subjects,  and  exercises  himself  in 
cruelty. 

As  this  religion  forbids  the  plurality  of  waves,  its 
princes  are  less  confined,  less  concealed  from  their  subjects, 
and  consequently  have   more   humanity:   they  are  more 
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disposed  to  be  directed  by  laws,  and  more  capable  of  per- 
ceiving that  tliey  cannot  do  whatever  they  please. 

While  the  JMahoinedan  princes  incessiintly  give  or  re- 
ceive death,  th<;  religion  of  the  Christians  renders  their 
princes  less  timid,  and  consequently  losscniel.  The  prince 
confides  in  his  subjects,  and  tlie  subjects  in  the  prince. 
How  admirable  the  religion  which,  while  it  only  seems  to 
have  in  view  the  felicity  of  the  other  life,  continues  the 
happine-s  of  this ! 

It  is  the  Chiistian  religion  that,  in  spite  of  the  extent 
of  the  em])irc  and  the  influence  of  the  climate,  has  hindered 
despoti  !  power  fiom  being  established  in  Ethiopia,  and  has 
carried  into  the  heart  of  Africa  the  manners  and  laws  of 
Europe. 

The  heir  to  the  empire  of  Ethiopia*  enjoys  a  principality 
and  gives  to  otlier  subjects  an  example  of  love  and 
obedienee.  Not  far  thence  may  we  see  the  Mahomedan 
shutting  up  the  children  of  the  King  of  Sennar,  at  whose 
death  tlic  council  sends  to  murder  them,  in  favour  of  the 
prince  who  mounts  the  throne. 

Let  us  set  before  our  eyes,  on  the  one  hand,  the  continual 
massacres  of  the  kings  and  generals  of  the  Greeks  and 
Romans,  and,  on  the  other,  the  destruction  of  people  and 
cities  by  those  famons  conquerors  Timur  Beg  and  Jenghiz 
Khan,  wlio  ravaged  Asia,  and  we  shall  see  that  we  owe 
to  Christiunit}',  in  government,  a  certain  political  law  ;  and 
in  war,  a  certain  law  of  nations — benefits  which  human 
nature  can  never  sufficiently  acknowledge. 

It  is  owing  to  this  law  of  nations  that  among  us  victory 
leaves  these  great  advantages  to  the  conquered,  life,  liberty, 
laws,  wealth,  and  always  religion,  when  the  conqueror  is 
not  blind  to  his  own  interest. 

\\  e  may  truly  say  tliat  the  people  of  Europe  are  not 
at  present  more  disunited  than  the  people  and  the  armies, 
or  even  the  armies  among  themselves  were,  under  the 
Eoman  empire  when  it  had  become  a  despotic  and  military 
government.  On  the  one  hand,  the  armies  engaged  in  war 
against  each  other,  and,  on  the  other,  they  pillaged  the 
cities,  and  divided  or  confiscated  the  lands. 

*  Dt'SCiii)tion  of  Ethiopia,  by  M.  Ponce,  Physician.  Collection  of 
Edifying  Lettera. 

VOL.  II.  I 
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4. —  Consequences  from  the  Character  of  the  Christian  Tteligion, 
and  that  of  the  Mahomedan. 

From  the  characters  of  the  Christian  and  Mahomedan 
religions,  we  ought,  without  any  further  examination,  to 
embrace  the  one  and  reject  the  other :  for  it  is  much  easier 
to  prove  that  religion  ought  to  humanise  the  manners  of 
men  than  that  any  particular  leligion  is  true. 

It  is  a  misfortune  to  human  nature  when  religion  is 
given  by  a  conqueror.  The  Mahomedan  religion,  which 
speaks  only  by  the  sword,  acts  still  upon  men  with  that 
destructive  spirit  with  which  it  was  founded. 

The  history  of  Sabbaco,*  one  of  the  pastoral  kings  of 
Egypt,  is  very  extraordinary.  The  tutelar  god  of  Thebes, 
appearing  to  him  in  a  dream,  ordered  him  to  put  to  death, 
all  the  priests  of  Egypt.  He  judged  that  the  gods  were 
displeased  at  his  being  on  the  throne,  since  they  com- 
manded him  to  commit  an  action  contrary  to  their  ordinary 
pleasure ;  and  therefore  he  retired  into  Ethiopia. 

/ 

5. — That  the  Catholic  Religion  is  most  agreeable  to  a  Monarchy,' 

and  the  Protestant  to  a  Rejpuhlic. 

"When  a  religion  is  introduced  and  fixed  in  a  state,  it  is 
commonly  such  as  is  most  suitable  to  the  plan  of  govern- 
ment there  established ;  for  those  who  receive  it,  and 
those  who  are  the  cause  of  its  being  received,  have 
scarcely  any  other  idea  of  policy  than  that  of  the  state  in 
which  they  were  born. 

When  the  Christian  religion,  two  centuries  ago,  became 
unhappily  divided  into  Catholic  and  Protestant,  the  people 
of  the  north  embraced  the  Protestant,  and  those  of  the 
south  adhered  still  to  the  Catholic. 

The  reason  is  plain  :  the  people  of  the  north  have,  and 
will  for  ever  have,  a  spirit  of  liberty  and  independence, 
which  the  people  of  the  south  have  not ;  and  therefore  a 
religion  which  has  no  visible  head  is  more  agreeable  to 
the  independence  of  the  climate  than  that  which  has  one. 

*  See  Diodorus,  lib.  11, 
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In  the  countries  themselves  -where  the  Protestant 
religion  boeamo  estalilished,  the  rcvolntions  were  mado 
puisuant  to  the  several  plans  of  political  government. 
Luther  having  great  princes  on  his  side  would  never  liave 
been  a1)le  to  make  them  relish  an  ecclesiastical  authority 
that  had  no  exterior  pro-eminence ;  while  Calvin,  having 
to  do  with  people  who  lived  under  republican  governments, 
or  with  ol).sciire  citizens  in  monarchies,  might  very  well 
avoid  establishing  dignities  and  preferments. 

Each  of  tlieso  two  religions  was  believed  to  be  perfect ; 
the  Calvinist  judging  his  most  conformable  to  what 
Christ  had  said,  and  the  Lutheran  to  what  the  Apostles 
had  practised. 

6. — Another  of  Mr.  Bayle's  Paradoxes. 

Mr.  I>ayle,  after  having  abused  all  religions,  endeavours 
to  sully  Christianity  :  ho  boldly  asserts  that  true 
Christians  cannot  form  a  government  of  any  duration. 
"Why  not?  Citizens  of  this  profession  being  infinitely  en- 
lightened with  respect  to  the  various  duties  of  life,  and 
having  the  warmest  zeal  to  fulfil  tliem,  must  be  perfectlj'' 
sensible  of  the  rights  of  natural  defence.  Tlie  more  they 
believe  themselves  indebted  to  religion,  the  more  they 
would  think  due  to  their  country.  The  principles  of 
Christianity,  deeply  engraved  on  the  heart,  would  be  in- 
finitely more  |)Owerful  than  the  false  honour  of  monarchies, 
than  the  humane  virtues  of  republics,  or  the  servile  fear  of 
despotic  states. 

It  is  astonishing  that  this  great  man  should  not  be  able 
to  distinguish  between  the  orders  for  the  establishment  of 
Christianity  and  Christianity  itself ;  and  that  he  should 
be  liable  to  be  charged  with  not  knowing  the  spirit  of  liis 
own  religion.  When  the  legislator,  instead  of  laws,  has 
given  counsels,  this  is  because  he  knew  that  if  these 
counsels  were  ordained  as  laws  they  would  be  contrary  to 
the  spirit  of  the  laws  themselves. 
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7. — Of  the  Laws  of  Perfection  in  Religion. 

Human  laws,  made  to  direct  tlie  will,  ought  to  give 
precepts,  and  not  counsels ;  religion,  made  to  influence  the 
heart,  should  give  many  counsels,  and  few  precepts. 

WImju,  for  instance,  it  gives  rules,  not  for  what  is  good, 
but  for  what  is  better ;  not  to  direct  to  what  is  right,  but 
to  what  is  perfect ;  it  is  expedient  that  these  should  be 
counsels,  and  not  laws  :  for  perfection  can  have  no  relation, 
to  the  universality  of  men  or  things.  Besides,  if  these 
were  laws,  there  would  be  a  necessity  for  an  infinite  num- 
ber of  others,  to  make  jDeople  observe  the  first.  Celibacy 
was  advised  by  Christianity ;  when  they  made  it  a  law  in 
respect  to  a  certain  order  of  men,  it  became  necessary  to 
make  new  ones  evei  y  day,  in  order  to  oblige  those  men 
to  observe  it.*  The  legislator  wearied  himself,  and  he 
wearied  society,  to  make  men  execute  by  precept  what 
those  who  love  perfection  would  have  executed  as  counsel. 


8. — Of  the  Connection  between  the  moral  Laws  and  those  of    yi^ 
Religion. 

In  a  country  so  unfortunate  as  to  have  a  religion  that 
God  has  not  revealed,  it  is  necessary  for  it  to  be  agreeable 
to  morality ;  because  even  a  false  religion  is  the  best 
secui  ity  we  can  have  of  the  probity  of  men. 

The  principal  points  of  religion  of  the  inhabitants  of 
Pegu  f  are,  not  to  commit  murder,  not  to  steal,  to  avoid 
un cleanliness,  not  to  give  the  least  uneasiness  to  their 
neighbour,  but  to  do  him,  on  the  contrary,  all  the  good  in 
their  power.  With  these  rules  they  think  they  should  be 
saved  in  any  religion  whatsoever.  Hence  it  jDroceeds  that 
those  people,  though  poor  and  proud,  behave  with  gentle- 
ness and  compassion  to  the  unhappy. 

*  Dupin's  Ecclesiastical  Library  of  the  6tli  century,  toI.  v. 
t  Collection  of  Voyages  that  contributed  to  the  Establishment  of  the 
East  India  Company,  vol.  iii.  part  I.  p.  36. 
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9. — Of  the  Essenes. 

The  Essenes  *  made  a  vow  to  observe  justice  to  mankind, 
to  do  no  ill  to  any  person,  upon  whatsoever  account,  to 
keep  faitli  with  all  tlie  world,  to  hate  injustice,  to  command 
with  modest}',  alwa^^s  to  side  with  truth,  and  to  fly  from 
all  unlawful  gain. 

10.— 0/  the  Sect  of  Stoics,     v 

The  several  sects  of  philosophy  among  the  ancients 
were  a  species  of  religion.  Never  were  any  principles 
more  worthy  of  human  nature,  and  more  proper  to  form 
the  good  man,  than  those  of  the  Stoics  ;  and  if  I  could  for 
a  moment  cease  to  think  that  I  am  a  Christian,  I  should 
not  be  able  to  hinder  myself  fiom  ranking  the  destruc- 
tion of  the  sect  of  Zeno  among  the  misfortunes  that  have 
befallen  the  human  race. 

It  carried  to  excess  only  those  things  in  which  there  is 
true  greatness — the  contempt  of  pleasure  and  of  pain. 

It  was  this  sect  alone  that  made  citizens  ;  this  alone  that 
made  great  men  ;  tliis  alone  great  emperors. 

Laying  aside  for  a  moment  revealed  truths,  let  us 
search  through  all  nature,  and  we  shall  not  find  a  nobler 
object  than  the  Antoninuses ;  even  Julian  himself — Julian 
(a  commendation  thus  wrested  from  me  will  not  render 
me  an  accomplice  of  his  apostasy) — no,  there  has  not 
been  a  prince  since  his  reign  more  worthy  to  govern  man- 
kind. 

While  the  Stoics  looked  upon  riches,  human  grandeur, 
grief,  disquietudes,  and  pleasures  as  vanity,  they  were  en- 
tirely employed  in  labouring  for  the  happiness  of  mankind, 
and  in  exeicising  the  duties  of  societ}'.  It  seems  as  if 
they  regarded  that  sacred  sfiirit,  which  they  believed  to 
dwell  within  them,  as  a  kind  of  favourable  providence 
watchful  over  the  human  race. 

Born  for  society,  they  all  believed  that  it  was  their 
destiny  to  labour  for  it ;  with  so  much  the  less  fatigue, 
their  rewards  were  all  within  themselves,  llapjiy  by 
*  History  of  the  Jews,  by  Prideaux. 
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tlieir  philosophy  alone,  it  seemed  as  if  only  the  happiness 
of  others  could  increase  theirs. 

11. — Of  Contemplation. 

Men  being  made  to  preserve,  to  nourish,  to  clothe  them- 
selves, and  do  all  the  actions  of  society,  religion  ought  not 
to  give  them  too  contemplative  a  life.* 

The  Mahomedans  become  speculative  by  habit ;  they 
pray  five  times  a  day,  and  each  time  they  are  obliged  to 
oast  behind  them  everything  which  has  any  concern  with 
this  world  :  this  forms  them  for  speculation.  Add  to  this 
that  indifference  for  all  things  which  is  inspired  by  the 
doctrine  of  unalterable  fate. 

If  other  causes  besides  these  concur  to  disengage  their 
affections  ;  for  instance,  if  the  severity  of  the  government, 
if  the  laws  concerning  the  projDerty  of  land,  give  them  a 
precarious  spirit — all  is  lost. 

The  religion  of  the  Gaurs  formerly  rendered  Persia  a 
flourishing  kingdom  ;  it  corrected  the  bad  effects  of  despotic 
power.  The  same  empire  is  now  destroyed  by  the  Maho- 
medan  religion. 

1 2. — Of  Penances. 

Penances  ought  to  be  joined  with  the  idea  of  labour,  not 
with  that  of  idleness  ;  with  the  idea  of  good,  not  with  that' 
of  Kupereminence ;  with  the  idea  of  frugality,  not  with 
that  of  avarice. 

1 3 . — Of  inexpiable  Crimes. 

It  appears  from  a  passage  of  the  books  of  the  pontiffs, 
quoted  by  Cicero,f  that  they  had  among  the  Romans  in- 
expiable crimes  4  and  it  is  on  this  that  Zozymus  founds  the 
narration  so  proper  to  blacken  the  motives  of  Constantino's 
conversion ;  and  J  ulian,  that  bitter  raillery  on  this  conversion 
in  his  Caasars. 

*  This  is  the  inconvenience  of  the  doctrine  of  Foe  and  Laockiura. 
t  Lib.  II.  of  Laws. 

J  Sacrum  commissum,  quod  neqtie  expiari  poterit,  impie  commissurtl 
est ;  quod  expiari  poterit  puhlici  sacerdotes  expianto. 


;^ 
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The  Pagan  rclisjjion  indeed,  which  prohibited  only  some 
of  the  grosser  crimes,  and  which  stupped  the  hand  but 
meddled  not  with  the  heart,  niighr.  have  crimes  that  were 
inexpiable;  but  a  religion  wliich  bridles  all  the  passions; 
which  is  not  moie  jealous  of  actions  than  of  thoughts  and 
desires ;  which  holds  us  not  by  a  few  chains  but  by  an 
infinite  number  of  threads;  wliich,  leaving  human  jnsticQ 
aside,  establishes  another  kind  of  justice ;  which  is  60 
ordered  as  to  lead  us  continually  from  repentance  to  love, 
and  from  love  to  repentance  ;  which  puts  between  the  judge 
and  the  criminal  a  greater  mediator,  between  the  just  and 
the  mediator  a  great  judge — a  religion  like  this  ought  not 
to  have  inexpiable  crimes.  But  while  it  gives  fear  and 
hope  to  all,  it  makes  us  sufficiently  sensible  that  though 
there  is  no  crime  in  its  own  nature  inexpiable,  yet  a  wholo 
criminal  life  may  be  so  ;  that  it  is  extremely  dangerous  to 
affront  mercy  by  new  crimes  and  new  expiations ;  that  an 
uneasiness  on  account  of  ancient  debts,  from  which  we  are 
never  entirely  free,  ought  to  make  us  afraid  of  contracting 
new  ones,  of  filling  up  the  measui-e,  and  going  even  to  that 
point  where  paternal  goodness  is  limited. 

14. — In  what  Manner  Heligion  has  an  Influence  on  Civil  Laws. 

As  both  religion  and  the  civil  laws  ought  to  have  a  pe- 
culiar tendency  to  render  men  good  citizens,  it  is  evident 
that  when  one  of  these  deviates  from  this  end,  the  tendency 
of  the  other  ought  to  be  strengthened.  The  less  severity 
there  is  in  religion,  the  more  there  ought  to  be  in  the  civil 
laws. 

Thus  the  reigning  religion  of  Japan  having  few  doc- 
trines, and  proposing  neither  future  rewards  nor  punish- 
ments, the  laws  to  supply  these  defects  have  been  made 
with  the  spirit  of  severity,  and  are  executed  with  an  extra- 
ordinary punctuality. 

When  the  doctrine  of  necessity  is  established  by  religion, 
the  penalties  of  the  laws  ought  to  be  more  severe,  and  the 
magistrate  more  vigilant;  to  the  end  that  men  who  would 
otherwise  become  abandoned  might  be  deteruiined  by  theso 
motives ;  but  it  is  quite  otherwise  where  religion  has  esta- 
blished the  doctrine  of  liberty. 
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From  the  inactivity  of  the  sonl  springs  the  Mahomedan 
doctrine  of  p7edesiination,  and  from  this  doctrine  of  pre- 
destination springs  the  inactivity  of  the  sonh  This,  they 
sny,  is  in  the  decrees  of  God  ;  they  mnst  therefore  indulge 
their  repose.  Jn  a  case  like  this  the  magistiate  onght  to 
■wakfn  by  the  laws  those  who  are  lu'led  asleep  by  religion. 

When  religion  condemns  thing.-:  vv^hich  the  civil  laws 
onght  to  permit,  there  is  danger  lest  the  civil  laws,  on  the 
other  hand,  should  permit  what  religion  oimht  to  condemn. 
Either  of  these  is  a  constant  proof  of  a  want  of  true  ideas 
of  that  harmony  and  jjioportion  which  ought  to  subsist 
between  both. 

Thus  the  Tartars  under  Jonghiz  Khan,*  among  whom 
it  was  a  sin  and  even  a  capital  crime  to  put  a  knife  in  the 
fire,  to  lean  against  a  whip,  to  strike  a  horse  with  his 
bridle,  to  break  one  bone  with  another,  did  not  believe  it 
to  be  any  sin  to  break  their  word,  to  seize  ujDon  ancjther 
man's  goods,  to  do  an  injury  to  a  person,  or  to  commit 
muider.  In  a  word,  laws  wliich  render  that  necessary 
which  is  only  indifferent  have  this  inconvenience,  that 
they  make  those  things  indifferent  which  are  absolutely 
necessar}'. 

The  i:)eople  of  Formosa  believe  f  that  there  is  a  kind  of 
hell,  but  it  is  to  jDnnish  those  who  at  certain  seasons  have 
not  gone  naked,  who  have  dress^ed  in  calico  and  not  in 
silk,  who  have  presumed  to  L)ok  for  oysters,  or  who  have 
imdertaken  any  business  without  consulting  the  song  of 
birds  :  whilst  drunkenness  and  debauchery  are  not  regarded 
as  crimes.  They  believe  even  tliat  the  debauches  of  their 
children  are  agreeable  to  their  gods. 

When  religion  absolves  the  mind  by  a  thing  merely  acci- 
dental, it  loses  its  greatest  influence  on  mankind.  The 
people  of  India  believe  that  the  waters  of  the  Ganges  have 
a  sanctifying  virtue. J  Those  who  die  on  its  banks  are 
imagined  to  be  exempted  from  the  torments  of  the  ether 
life,  and  to  be  entitled  to  dwell  in  a  region  full  of  delights; 

*  See  the  relation  written  by  John  Duplan  Carpin,  sent  to  Tartary 
by  Pope  Innocent  IV.  in  the  yiar  124(). 

t  Collection  of  Voya.£;es  ti.at  contributed  to  the  establishment  of  the 
East  India  Company,  vol.  v.  p.  192. 

J  Edifying  Letters,  collect.  15. 
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and  for  this  reaBon  the  ashes  of  the  dead  are  sent  from  tlie 
most  distant  places  to  bo  thrown  into  this  river.  Little 
then  ck)es  it  signify  whether  tlicy  liad  lived  virtuously  or 
not,  so  they  be  but  tlir()'\\m  into  the  Clanges. 

'i'he  idea  of  a  place  of  rewards  has  a  necessary  connection 
with  the  idea  of  the  abodt-s  I'f  nn^ery  ;  and  when  tliey  hope 
for  the  former  without  fearing  the  latter,  the  civil  laws 
have  no  longer  any  influence.  Men  who  think  themstdves 
sure  of  the  rewards  of  the  other  life  are  above  the  power  of 
the  legislator;  thoy  look  upon  death  with  too  much 
Contempt.  How  shall  the  man  be  restrained  by  laws  who 
believes  that  the  greatest  pain  the  magistrate  can  inflict 
will  end  in  a  moment  to  begin  his  happiness? 

15. — How  false  Relujions  are  sometimes  corrected  by  the  Civil 
Laws. 

Simplicity,  superstition,  or  a  respect  for  antiquity  have 
sometimes  established  mysteries  or  ceremonies  shocking  to 
modesty  :  of  this  the  world  has  furnished  numerous  exam- 
ples. Aristotle  says*  tliat  in  this  case  the  lawpeimitstho 
fathers  of  families  to  repair  to  the  temple  to  celebrate  these 
mysteiit^s  for  their  wives  and  cliildren.  How  admirable 
the  civil  law  which  in  spite  of  religion  preserves  the 
manners  untainted  ! 

Augustus  t  excluded  the  j'outh  of  either  sex  from 
assi.>ting  at  any  nocturnal  ceremony,  unless  accom])anied 
by  a  more  aged  relative ;  and  when  he  revived  the 
Lujyercalia,  he  would  not  allow  the  young  men  to  run 
naked. 

16. — How  the  Laws  of  lieligion  correct  the  Liconveniences  of  a 
political  Constitution. 

On  the  other  hand,  religion  may  support  a  state  Avhen  the 
laws  themselves  are  incapable  of  doing  it. 

Thus  when  a  kingdom  is  frequently  agitated  by  civil 
wars,  religion  may  do  much  by  obliging  one  part  of  the 
state  to  reuiain  always  quiet.  Among  the  Greeks,  the 
Kleans,  as  priests  of  Apollo,  lived  always  in  peace.     In 

•  Polit.  Ub.  YII.  cap.  xvii.  f  Suetonius,  in  Atujmlo^  cap.  xxxL 
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Japan,*  the  city  of  Meaco  enjoys  a  constant  peace,  as  being 
a  holy  city.  Eeligion  supports  this  regulation,  and  that 
empire,  which  seems  to  be  alone  upon  earth,  and  which 
neither  has  nor  will  have  any  dependence  on  foreigners, 
has  always  in  its  own  bosom  a  trade  which  war  cannot 
ruin. 

In  kingdoms  where  wars  are  not  entered  upon  by  a 
general  consent,  and  where  the  laws  have  not  pointed  out 
any  means  either  of  terminating  or  preventing  them,  reli- 
gion establishes  times  of  peace,  or  cessation  from  hostilities, 
that  the  people  may  be  able  to  sow  their  corn  and  perform 
those  other  labours  which  are  absolutely  necessary  for  the 
subsistence  of  the  state. 

Every  year  all  hostility  ceases  between  the  Arabian 
tribes  for  four  months  :  the  least  disturbance  would  then 
be  an  impiety. I  In  former  times,  when  every  lord  in 
France  declared  war  or  peace,  religion  granted  a  truce, 
which  was  to  take  place  at  certain  seasons. 

17. — The  same  Subject  continued. 

When  a  state  has  many  causes  for  hatred,  religion  ought 
to  produce  many  ways  of  reconciliation.  The  Arabs,  a 
people  addicted  to  robbery,  are  frequently  guilty  of  doing 
injury  and  injustice.  Mahomet  enacted  this  law  :|  If 
any  one  forgives  the  blood  of  his  brother,^  he  may  pursue  the 
malefactor  for  damages  and  interest ;  but  he  ivho  shall  injure  the 
wicked,  after  having  received  satisfaction,  shall,  in  the  day  of 
judgment,  suffer  the  most  grievous  torments. 

The  Germans  inherited  the  hatred  and  enmity  of  their 
near  relatives  :  but  these  were  not  eternal.  Homicide  was 
expiated  by  giving  a  certain  number  of  cattle,  and  all  the 
family  received  satisfaction  :  a  thing  extremely  useful,  says 
Tacitus,  because  enmities  are  most  dangerous  among  a 
free  people. ||  I  believe,  indeed,  that  their  ministers  of 
religion,  who  were  held  by  them  in  so  much  credit,  were 
concerned  in  these  reconciliations. 

*  Collection  of  Voyages  made  to  establish  an  India  company,  vol.  iv, 
p.  127.  t  See  Prideaus,  Life  of  Mahomet,  p.  64. 

J  Koran,  book  I.,  chapter  of  the  Cow. 
§  Oil  renouncing  the  law  of  retaliation, 
y  De  Moribus  Germanorum, 
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Among  the  inhabitants  of  Malacca,*  where  no  form  of 
reconciliation  is  established,  he  who  has  committed  murder, 
certain  of  bein<2;  assassinated  by  the  relatives  or  friends  of 
the  deceased,  abandons  himself  to  fury,  and  wounds  or  kills 
all  he  meets. 

18. — How  the  Laws  of  Ueligion  have  the  Effect  of  Civil  Laws. 

The  first  Greeks  were  small  nations,  frequently  dis- 
persed, ))irates  at  sea,  unjust  on  land,  without  government 
and  without  laws.  The  mighty  actions  of  Hercules  and 
Theseus  let  us  see  the  state  of  that  rising  people.  What 
could  religion  do  more  to  inspire  them  with  horror  against 
murder?  It  declared  that  the  man  who  had  been  mur- 
dered was  enraged  against  the  assassin,  that  he  would 
possess  his  mind  with  terror  and  trouble,  and  oblige  him 
to  yield  to  him  the  places  he  had  frequented  when  alive. f 
They  could  not  touch  the  criminal,  nor  converse  with  him, 
without  being  defiled  :|  the  murderer  was  to  be  expelled 
the  city,  and  an  expiation  made  for  the  crime.§ 

19. —  That  it  is  not  so  much  the  Truth  or  Falsity  of  a  Doctrine 
which  renders  it  useful  or  pernicious  to  Men  in  civil  Govern- 
ment, as  the  Use  or  Abuse  of  it. 

The  most  true  and  holy  doctrines  may  be  attended 
with  the  very  Avoist  consequences,  when  they  are  not  con- 
nected with  the  principles  of  society  ;  and  on  the  contrary, 
doctrines  the  most  false  may  be  attended  with  excellent 
consequences,  when  contrived  so  as  to  be  connected  with 
these  principles. 

The  religion  of  Confucius  disowns  the  immortality  of 
the  Soul :  and  the  sect  of  Zeno  die!  not  believe  it.  These 
two  sects  Lave  drawn  from  their  bad  principles  conse- 
quences, not  just  indeed,  but  most  admirable  as  to  their 
influence  on  society.     Those  of  the  religion  of  Tao,  and 

♦  Colloction  ofVoyages  that  contributed  to  the  establishment  of  the 
East  IikUu  Cumpany,  vol.  vii.  p.  303.  See  also  Memoirs  of  the  C.  da 
Forbin,  and  whut  he  says  of  the  pociple  of  Macassar. 

f  I'liito,  of  Laws,  lib.  IX.  J  Tragedy  of  OEdipus  Coloneus 

riuto,  of  Laws,  lib.  IX. 
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of  Foe,*  relieve  tLe  immortality  of  the  sonl ;  hrit  from 
this  sacred  doctrine  they  draw  the  most  frightful  con- 
seqnemes. 

The  doctrine  of  the  immortality  of  the  sonl  falsely  under- 
stood has,  almost  in  every  part  of  the  globe  and  in  every 
age,  engaged  women,  slaves,  subjects,  fiiends,  to  murder 
themselves,  that  they  might  go  and  serve  in  the  other 
wo)ld  the  object  of  their  respect  or  love  in  this.  Thus  it 
was  in  the  W  est  Indies ;  thus  it  was  among  the  Danes  ;t 
thus  it  is  at  present  in  Japan, J  in  Macassar,§  and  many 
other  places. 

1'hese  customs  do  not  so  directly  proceed  from  the  doc- 
trine of  the  immortality  of  the  soul  as  from  that  of  the 
resuirection  of  the  body,  whence  they  have  drawn  this 
consequence,  that  after  deatli  the  same  individual  will  have 
the  same  wants,  the  same  sentiments,  the  same  passions.  In 
this  point  of  view,  the  doctrine  of  the  immortality  of  the 
soul  has  a  prodigious  efFt-ct  on  mankind ;  because  the 
idea  of  only  a  simple  change  of  habitation  is  more  within 
the  reach  of  the  human  understanding,  and  more  adapted 
to  flatter  the  heart,  than  the  idea  of  a  new  modification. 

It  is  not  enough  for  reliji,ion  to  establish  a  doctrine  ;  it 
must  also  direct  its  influence.  This  the  Christian  religion 
pel  forms  in  the  most  admirable  manner,  particularly  with 
regard  to  the  doctrines  of  which  we  have  been  speaking. 
It  makes  us  hope  for  a  state,  which  is  the  object  of  our 
belief;  not  for  a  state  which  we  have  already  experienced 
or  known :  thus  every  article,  even  the  resurrection  of 
the  body,  leads  us  to  spiritual  ideas. 

*  A  Cliinese  philosopher  reasons  thus  against  the  doctrine  of  Foe  : 
"It  is  said  in  a  book  of  tliat  sect,  that  the  body  is  our  dwelling-place 
and  the  soul  tiie  immortal  guest  which  lodges  there  ;  but  if  the  bodies 
of  our  relatives  are  only  a  lodging,  it  is  natural  to  regard  them  with 
the  same  contempt  we  should  feel  for  a  structure  of  earth  and  dirt.  Is 
not  this  endeavouring  to  tear  from  the  lieart  the  virtue  of  love  to  one's 
own  parents  ?  This  leads  us  even  to  neglect  the  care  of  the  body,  and 
to  refuse  it  the  compassion  and  atfection  so  necessary  for  its  preserva- 
tion ;  hence  tiie  disciples  of  Foe  kill  themselves  by  thousands." — Work 
of  an  ancient  Chinese  philosopher,  in  tiie  Collection  of  Du  Halde, 
vol.  iii.  p.  .'i2.  t  See  Tho.  Bartholin's  Antiquities  of  the  Danes. 

J  An  Account  of  Japan,  in  the  Collection  of  Voyages  that  contributed 
to  establish  an  East  India  company.  §  Forbin's  Memoirs. 
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20. — Tlie  same  Subject  continued. 

The  sacred  books*  of  the  ancient  Persians  say,  If  you 
would  be  holy  iuKtruct  your  cli'ddren,  because  cdl  the  (food  actions 
which  they  p^!r/(>rm  %oill  be  imputed  to  you.  'lliey  advise 
them  to  marry  betimes,  because  children  at  the  day  of 
iudirment  will  be  as  a  brid<ji:e,  over  which  those  who  have 
none  cannot  pass.  These  doctrines  were  false,  but  ex- 
tremely useful. 

21. — Of  the  Metempsychosis. 

The  doctrine  of  the  iramortalify  of  the  soul  is  divided 
into  three  branches — that  of  jmre  immortality,  that  of  a 
simple  change  of  habitation,  and  that  of  a  metempsychosis, 
that  is,  the  system  of  the  Christians,  that  of  the  Scythians, 
and  that  of  the  Indians.  We  have  just  been  speaking  of 
the  tirst  two,  and  I  shall  say  of  the  last,  that  as  it  has  been 
well  or  ill  exphiined,  it  has  had  good  or  bad  etl'ects.  As  it 
inspires  men  with  a  certain  horror  against  bloodshed,  very 
few  murders  are  committed  in  the  Indies  ;  and  though 
they  seldom  punish  with  death,  yet  they  enjoy  a  perfect 
tranquillity. 

On  tlie  other  hand,  women  burn  themselves  at  the  death 
of  their  husbands;  thus  it  is  only  the  innocent  who  suffer 
a  violent  de;ith. 

22. — That  it  is  dangerous  for  Religion  to  inspire  an  Aversion 
for  Things  in  themselves  indifferent. 

A  kind  of  honour  established  in  the  Indies  by  the 
prejudices  of  religion  has  made  the  several  tribes  con- 
ceive an  aversion  against  each  other.  This  honour  is 
founded  entirely  on  religion ;  these  family  distinctions 
form  no  civil  distinctions ;  there  are  Indians  who  would 
think  themselves  dishonoured  by  eating  with  their  king. 

These  sorts  of  distinctions  are  connected  with  a  certain 
aversion  for  other  men,  very  different  from  those  sentiments 
which  naturally  arise  from  difference  of  rank ;  which 
among  us  comprehends  a  love  for  inferiors, 

»  Mr.  Hyde. 
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The  laws  of  religion  should  never  inspire  an  aversion 
to  anything  but  vice,  and  above  all  they  should  never 
estrange  man  from  a  love  and  tenderness  for  his  own 
species. 

The  Mahomedan  and  Indian  religions  embrace  an  infinite 
number  of  people  ;  the  Indians  hate  the  Mahomedans,  be- 
cause they  eat  cows ;  the  Mahomedans  detest  the  Indians 
because  they  eat  hogs. 

23.-0/  Festivals. 

When  religion  appoints  a  cessation  from  labour  it  ought 
to  have  a  greater  regard  to  the  necessities  of  mankind 
than  to  the  grandeur  of  the  being  it  designs  to  honour. 

Athens  was  subject  to  great  inconveniences  from  the  ex- 
cessive number  of  its  festivals.*  These  powerful  people,  to 
whose  decision  all  the  cities  of  Gieece  cauie  to  submit 
their  quarrels,  could  not  have  time  to  despatch  such  a 
midtiplicity  of  affairs. 

When  Constantine  ordained  that  the  people  should  rest 
on  the  Sabbath,  he  made  this  decree  for  the  ciries,f  and 
not  for  the  inhabitants  of  the  open  countrj^ ;  he  was  sen- 
sible that  labour  in  the  cities  was  useful,  but  in  the  fields 
necessary. 

For  the  same  reason,  in  a  country  supported  by  com- 
merce, the  number  of  festivals  ought  to  be  relative  to  this 
very  commerce.  Protestant  and  Catholic  countries  are 
situated  in  such  a  manner  that  there  is  more  need  of  labour 
in  the  former  than  in  the  latter  ;|  the  suppression  of 
festivals  is  therefore  more  suitable  to  Protestant  than  to 
Catholic  countries. 

Dampier  observes  that  the  diversions  of  different  nations 
vary  greatly,  according  to  the  climate.§  As  hot  climates 
produce  a  quantity  of  delicate  fruits,  the  barbarians  easily 
find  necessaries,  and  therefore  spend  much  time  in  diver- 
sions.    The  Indians  of  colder  countries  have  not  so  much 

*  Xenophon  on  the  Eepublic  of  Athens. 

t  Leg.  3,  cod.  de  Feriis.  This  law  was  doubtless  made  only  for  the 
Pagans. 

X  The  Catholics  he  more  towards  the  south,  and  the  Protestants 
towards  the  north.  §  Dampier's  Voyages,  vol.  ii. 
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leisure,  being  obliged  to  fish  and  hunt  continually  ;  hence 
they  have  less  music,  dancing,  and  festivals.  If  a  new 
religion  shonldbe  established  aiiuing  these  ])eoi)le,  it  ought 
to  have  regard  to  this  in  the  institution  of  festivals. 

24. —  Of  the  local  Laws  of  Religion. 

There  are  many  local  laws  in  various  religions  ;  and 
when  Montezuma  with  so  much  obstinacy  insisted  that  the 
religiun  of  the  Spaniards  was  good  fur  their  country,  and 
his  for  Mexico,  ho  did  not  assert  an  absurdity  ;  because,  in 
fact,  legislators  coidd  never  help  having  a  regard  to  what 
natui'o  had  established  before  them. 

The  opinion  of  the  meteinjDsychosis  is  adapted  to  tho 
climate  of  the  Indies.  An  excessive  heat  burns  up  all 
the  country  :*  they  can  breed  but  very  few  cattle ;  they 
are  always  in  danger  of  wanting  them  for  tillage ;  their 
black  cattle  multiply  but  indiiferently  ;t  and  they  are 
subject  to  man)' distempers.  A  law  of  religion  which  pre- 
serves them  is  therefore  more  suitable  to  the  policy  of  the 
country. 

^Vhile  the  meadows  are  scorched,  rice  and  pulse,  by 
the  assistance  of  water,  are  brought  to  perfection ;  a  law 
of  religion  which  permits  only  this  kind  of  nourish- 
ment must  therefore  be  extremely  useful  to  men  in  those 
climates. 

The  flesh  of  cattle  in  that  country  is  insipid, |  but  tho 
milk  and  butter  which  they  receive  from  them  serve  for 
a  part  of  their  subsistence ;  therefore  the  law  which  pro- 
hibits the  eating  and  killing  of  cows  is  in  the  Indies  not 
imreasonable. 

Athens  contained  a  prodigious  multitude  of  people,  but 
its  territory  was  barren.  It  was  therefore  a  religicms 
maxim  with  this  peo2)le,  that  those  who  ottered  some  suiall 
presents  to  the  gods  honoured  them  more  than  those  vho 
bacrificed  an  ox.§ 

*  See  Bemier's  Travels,  vdl.  ii.  p.  137. 

t  Eilifyiug  Letters,  Col.  12,  p.  95. 

X  Bcrnier's  Travelsn,  vol.  ii.  p.  187. 

§  Eiuipidus,  ill  Athcmius,  lib.  II. 
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25. — The  Inconvenience  of  transplanting  a  Religion  from  one 
Country  to  another. 

It  follows  hence  that  there  are  frequently  many  incon- 
veniences attending  the  transplanting  a  religion  from  one 
conntrv  to  any  other. 

Tlie  hog.  says  Mr.  de  BonlainvilHers,*  must  be  very  scarce 
in  Arabia.,  ivhere  there  are  almost  no  woods,  and  hardly  any fliiig 
fit  for  the  nourishment  of  these  animals ;  besides,  the  saltness  of 
the  wafer  and  food  renders  the  people  most  susceptible  of  cuta- 
neous disorders.  Tiiis  local  law  could  not  be  good  in  other 
countries,!  where  the  hog  is  almost  a  universal,  and  in 
some  sort  a  necessary,  nourishment. 

I  shall  here  make  a  reflection.  Sanctorius  has  observed 
that  pork  transpires  but  little, |  and  that  this  kind  of  meat 
greatly  hinders  the  transpiration  of  other  food ;  he  has 
found  that  this  diminution  amounts  to  a  third. §  Besides, 
it  is  known  that  the  want  of  transpiration  forms  or 
increases  the  disorders  of  the  skin.  The  feeding  on  pork 
ought  rather  to  be  prohibited  in  climates  where  the  people 
are  ssubject  to  these  disorders,  as  in  Palestine,  Arabia, 
Egypt,  and  Libya. 

26. — The  same  Subject  continued. 

Sir  John  Chardin  says||  that  there  is  not  a  navigable 
river  in  Persia,  except  the  Kur,  which  is  at  the  extremity 
of  the  empire.  The  ancient  law  of  the  Gaurs  which 
prohibited  sailing  on  rivers  was  not  therefore  attended 
with  any  inconvenience  in  this  country,  though  it  would 
have  ruined  the  trade  of  another. 

Frequent  bathings  are  extremely  useful  in  hot  climates. 
On  this  account  they  are  ordained  in  the  Mahomedan  law 
and  in  the  Indian  religion.  In  the  Indies  it  is  a  most 
meritorious  act  to  pray  to  God  in  the  running  stream  ;% 
but  how  could  these  things  be  performed  in  other  climates  ? 

When  a  religion  adapted  to  the  climate  of  one  country 

*  Life  of  Mahomet.  t  As  in  China. 

X  Medicina  Statica,  sect.  3,  aphor.  23.       §  Ibid.. 

II  Travels  into  Persia,  vol.  ii.  ^  Bernier's  Travels,  voL  U. 
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clashes  too  much  with  the  climate  of  another  it  cannot  bo 
there  established  ;  and  whenever  it  has  been  introduced 
it  has  been  afterwards  discarded.  It  seems  to  all  human 
appearance  as  if  tlio  climate  had  prescribed  the  bounds  of 
the  Christian  and  the  Mahomedan  religions. 

It  fuUows  hence,  that  it  is  almost  always  proper  for  a 
religion  to  have  particular  doctrines,  and  a  general  wor- 
ship. In  laws  concerning  the  practice  of  religious  wor- 
ship there  ought  to  be  but  few  particulars ;  for  instance, 
they  should  command  mortification  in  general  and  not  a 
certain  kind  of  mortification.  Christianity  is  full  of  good 
sense;  abstinence  is  of  divine  institution;  but  a  particular 
kind  of  abstinence  is  ordained  by  human  authority,  and 
therefore  may  be  changed. 


BOOK  XXV. 

OF   LAWS   IN   EELATION   TO   THE   ESTABLISHMENT   OF 
RELIGION   AND   ITS   EXTERNAL   POLITY. 


1. — Of  Beligious  Sentiments. 

The  pious  man  and  the  atheist  always  talk  of  religion ; 
the  one  speaks  of  what  he  loves,  and  the  other  of  what  he 
fears. 

2. — Of  the  Motives  of  Attachment  to  different  Religiom. 

The  diflferent  religions  of  the  world  do  not  give  to  those 
who  profess  them  equal  motives  of  attachment;  this  depends 
greatly  on  the  manner  in  which  they  agree  with  the  turn 
of  thought  and  perceptions  of  mankind. 

A\  e  are  extremely  addicted  to  idolatry,  and  yet  have  no 
grciit  inclination  for  the  religion  of  idolaters ;  we  are  not 
very  fond  of  spiritual  ideas,  and  yet  are  most  attached  to 
those  religions  which  teach  us  to  adore  a  spiritual  being. 

VOL.    11.  K 
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This  proceeds  from  the  satisfaction  we  find  in  ourselves 
at  having  been  so  intelligent  as  to  choose  a  religion  which 
raises  the  deity  from  that  baseness  in  which  he  had  been 
placed  by  others.  We  look  upon  idolatry  as  the  religion 
of  an  ignorant  people,  and  the  religion  which  has  a 
spiritual  being  for  its  object  as  that  of  the  most  en- 
lightened nations. 

When  with  a  doctrine  that  gives  us  the  idea  of  a  spiritual 
supreme  being  we  can  still  join  those  of  a  sensible  nature 
and  admit  them  into  our  worship,  we  contract  a  greater 
attachment  to  religion ;  because  those  motives  which  we 
have  just  mentioned  are  added  to  our  natural  inclinations 
for  the  objects  of  sense.  Thus  the  Catholics,  who  have 
more  of  this  kind  of  worship  than  the  Protestants,  are 
more  attached  to  their  religion  than  the  Protestants  are  to 
theirs,  and  more  zealous  for  its  propagation. 

When  the  people  of  Ephesus  were  informed  that  the 
fathers  of  the  council  had  declared  the}'  might  call  the 
Virgin  Mary  the  Mother  of  Grod,  they  were  transported 
with  joy,  they  kissed  the  hands  of  the  bishops,  they 
embraced  their  knees,  and  the  whole  city  resounded  with 
acclamations.* 

When  an  intellectual  religion  superadds  a  choice  made 
by  the  deity,  and  a  preference  for  those  who  profess  it  over 
those  who  do  not,  this  greatly  attaches  us  to  religion. 
The  Mahometans  would  not  be  such  good  Mussulmans  if, 
on  the  one  hand,  there  were  not  idolatrous  nations  who 
make  them  imagine  themselves  the  champions  of  the 
unity  of  God ;  and  on  the  other  Christians,  to  make  them 
believe  that  they  arc  the  objects  of  his  preference. 

A  religion  burdened  with  many  ceiemoniesf  attaches  us 
to  it  more  strongly  than  that  which  has  a  fewer  number. 
We  have  an  extreme  propensity  to  things  in  which  we  are 
continually  employed  :  witness  the  obstinate  prejudices  of 
the  Mahometans  and  the  Jews,  |  and  the  readiness  with 

*  St.  Cyril's  Letter. 

t  This  does  not  contradict  what  I  have  said  in  tlie  lastclmpter  of  the 
preceding  book  :  I  here  speak  of  the  motives  of  attachment  of  religion, 
and  there  of  the  means  of  rendering  it  more  general. 

J  Tliis  has  been  remarked  over  all  the  world.  See,  as  to  the  Turks, 
the  Missions  of  the  Levant ;  the  Collection  of  Voyages  that  contributed 
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whicli  barbarous  and  savage  nations  change  their  reh"gioii, 
who,  as  they  are  employed  entirely  in  hunting  or  war, 
have  but  few  religious  ceremonies. 

Men  are  extremely  inclined  to  the  passions  of  hope  and 
fear;  a  religion  therefore,  that  had  neither  a  heaven  nor 
a  hell,  could  hardly  please  them.  This  is  proved  by.  the 
ease  with  which  foreign  religions  have  been  established  in 
Japan,  and  the  zeal  and  fondness  with  which  they  weie 
received.* 

Jn  order  to  raise  an  attachment  to  religion  it  is  necessary 
that  it  should  inculcate  pure  morals.  Men  Avho  are  knaves 
by  retail  are  extremely  honest  in  the  gross;  they  love 
molality.  And  were  I  not  treating  of  so  grave  a  subject 
I  should  say  that  this  appears  remarkably  evident  in  our 
theatres  :  we  are  sure  of  pleasing  the  people  by  sentiments 
avowed  by  morality;  we  are  sure  of  sliocking  them  by 
those  it  disapproves. 

When  external  worship  is  attended  with  great  mag- 
nificence it  flatters  our  minds  and  strongly  attaches  ns 
to  religion.  The  riches  of  temples  and  those  of  the  clergy 
greatly  atfect  us.  Thus  even  the  misery  of  the  people  is 
a  motive  that  rendeis  them  fond  of  a  religion  which  has 
served  as  a  pretext  to  those  who  were  the  cause  of  their 
misery. 

3.-0/  Temples. 

Almost  all  civilised  nations  dwell  in  houses;  hence 
naturally  arose  the  idea  of  building  a  house  for  God  in 
which  they  might  adore  and  seek  him,  amidst  all  their 
hoj^es  and  fears. 

And,  indeed,  nothing  is  more  comfortable  to  mankind 
than  a  place  in  whicli  they  may  find  the  deity  peculiarly 
jiresent,  and  where  they  may  assemble  together  to  confess 
their  weakness,  and  tell  their  griefs. 

But  this  natural  idea  never  occurred  to  any  but  such  as 


to  the  establishment  of  nn  East  India  oonipnny,  vol.  iii.  p  201  on  the 
Moors  of  I?avnrii» ;  and  Father  Lahat  on  the  3Iahom((hin  Negroes,  &c. 
*  The  Christian  and  tlio  Indian  leligions  :  those  have  a  hell  and  a 
paradise,  which  the  religion  ot'iSintoa  haa  not. 

K    2 
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cultivated  the  land  ;  tbose  who  have  no  houses  for  them- 
selves were  never  known  to  bnild  temples. 

This  was  the  cause  that  made  Jenghiz  Khan  discover 
such  a  prodigious  contempt  for  mosques.*  This  prince 
examined  the  Mahomedans ;  f  he  approved  of  all  their 
doctrines,  except  that  of  the  necessity  of  going  to  Mecca ; 
he  could  not  comprehend  why  God  might  not  be  every- 
where adored.  As  the  Tartars  did  not  dwell  in  houses 
they  could  have  no  idea  of  temples. 

Those  people  who  have  no  temples  have  but  a  small 
attachment  to  their  own  religion.  This  is  the  reason  why 
the  Tartars  have  in  all  times  given  so  gieat  a  toleration  ;| 
why  the  barbarous  nations,  who  conquered  the  Eoman 
empire  did  not  hesitate  a  moment  to  embrace  Chris- 
tianity ;  why  the  savages  of  America  have  so  little  fondness 
for  their  own  religion,  why,  since  our  missionaries  have 
built  churches  in  Paraguay,  the  natives  of  that  country 
have  become  so  zealous  lor  ours. 

As  the  deity  is  the  refuge  of  the  unhappy,  and  none 
are  more  unhappy  than  criminals,  men  have  been  naturally 
led  to  think  temples  an  asylum  for  those  wretches. §  This 
idea  appeared  still  more  natural  to  the  Greeks,  where 
murderers,  chased  from  their  city  and  the  presence  of 
men,  seemed  to  have  no  houses  but  the  temples,  nor  other 
protectors  than  the  gods. 

At  first  these  were  only  designed  for  involuntarj'  homi- 
cides; but  when  the  people  made  them  a  sanctuary  for 
those  who  had  committed  great  crimes  they  fell  into  a 
gross  contradiction.  If  they  had  offended  men  they  had 
much  greater  reason  to  believe  they  had  offended  the  gods. 

These  asylums  multiplied  in  Greece.  The  temples,  says 
Tacitus,  II  were  filled  with  insolvent  debtors  and  wicked 
slaves;  the  magistrate  found  it  difficult  to  exercise  his 
office ;  the  peo]de  protected  the  crimes  of  men  as  the 
ceremonies  of  the  gods ;  at  length  the  senate  was  obliged 
to  retrench  a  great  number  of  them. 

*  Entering  the  mosque  of  Bochara,  he  took  the  Koran,  anrl  threw  it 
under  liis  horse's  feet. — Hist,  of  the  Tartars,  p.  273.         f  Ibid.  p.  342, 

X  Tiiis  dispo*<ition  of  mind  lias  been  communicated  to  tlie  .Japanese, 
who,  as  it  may  be  easily  proved,  derive  their  origin  from  the  Tartars. 

§  See  Chardin,  Persia,  vol.  ii.  31,  edit,  of  1735.  1|  Annal.  lib.  IT. 
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The  laws  of  Moses  were  perfectly  wise.  The  man  whtj 
invt)luutarily  killed  anotlier  was  innocent.;  but  he  was 
obliged  to  be  taken  away  from  l:)efore  the  eyes  of  the 
relatives  of  the  deceased.  Moses  therefore  appointed  an 
asylum  fur  such  inifurtunate  people.*  The  perpetrators  of 
great  crimes  deserved  not  a  place  of  safety,  and  they  had 
none  :t  the  Jews  had  only  a  portable  tabeinacle,  which 
continuidly  changed  its  place  ;  this  excluded  the  idea  of  a 
sanctuary.  It  is  true  that  they  had  afterwards  a  temple  ; 
but  the  cviniinals  who  would  resort  thither  from  all  parts 
might  disturb  the  divine  service.  If  persons  who  had 
committed  manslaughter  had  been  driven  out  of  the 
country,  as  was  customary  among  the  Greeks,  they  had 
reason  to  fear  that  they  would  worship  strange  gods. 
All  these  considerations  made  them  establish  cities  of 
safety,  where  they  might  stay  till  the  death  of  the  high- 
priest. 


4. — Of  the  Ministers  of  Religion. 

The  first  men,  says  Poi-phyry,f  sacrificed  only  vege- 
tables. In  a  worship  so  simple  every  one  might  be  priest 
in  his  own  family. 

The  natural  desire  of  pleasing  the  deity  multiplied 
ceremonies.  Hence  it  followed,  that  men  employed  in 
agriculture  became  incapable  of  observing  them  all  and 
of  filling  up  the  number. 

Pai  ticular  places  were  consecrated  to  the  gods ;  it  then 
became  necessar}'  that  they  should  have  ministers  to  take 
care  of  them ;  in  the  same  manner  as  every  citizen  took 
care  of  his  house  and  domestic  affairs.  Hence  the  people 
who  have  no  priests  are  commonly  barbarians ;  such  were 
formerly  the  redalians,§  and  such  are  still  the  WolgiKsky.|| 

Men  consecrated  to  the  deity  ought  to  be  honoured, 
especially  among  people  who  have  formed  an  idea  of  a 
personal   purity  necessary  to  approach   the  places  most 

*  Numb.  XXXV.  t  Ibid. 

X  De  AlKtineulia  animal.  II.  5.  §  Lilius  (Jiraldu.*.  p.  726. 

\\  A  ptoi)lc  of  Sibtria.  8if  tho  account  given  by  Mr.  P^verait] 
Ysbraut  Idts,  in  the  Collection  of  Travels  to  the  North,  vol.  viiL 
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agreeable  to  tlie  gods,  and  for  the  performance  of  particular 
ceremonies. 

Tiie  worsliip  of  the  gods  requiring  a  continual  applica- 
tion, most  nations  were  led  to  consider  the  clergy  as  a 
separate  body.  Thus,  among  the  Egyi)tians,  the  Jews 
and  the  Persians,*  they  consecrated  to  the  deity  certain 
families  who  performed  and  perpetuated  the  service. 
There  have  been  even  religions  which  have  not  only 
estranged  ecclesiastics  from  business,  but  have  also  taken 
away  the  embarrassuients  of  a  family  ;  and  this  is  the 
practice  of  the  principal  branch  of  Christianity. 

I  shall  not  here  treat  of  the  consequences  of  the  law  of 
celibacy :  it  is  evident  that  it  maj'  become  hurtful  in 
proportion  as  the  body  of  the  clergy  may  be  too  numerous ; 
and,  in  consequence  of  this,  that  of  the  laity  too  small. 

B3-  the  nature  of  the  human  understiindiug  we  love  in 
religion  everything  which  carries  the  idea  of  difficulty  ;  as 
in  point  of  morality  we  have  a  speculative  fondness  for 
everything  which  bears  the  character  of  severity.  Celibacy 
has  been  most  agreeable  to  those  nations  to  whom  it 
seemed  least  adapted,  and  with  whom  it  might  be  attended 
with  the  most  fatal  consequences.  In  the  southern 
countries  of  Europe,  where,  by  the  natnie  of  the  climate, 
the  law  of  celibacy  is  more  difficult  to  observe,  it  has  been 
retained  ;  in  those  of  the  north,  where  the  passions  are  less 
lively,  it  has  been  banished.  Further,  in  countries  where 
there  are  but  few  inhabitants  it  has  been  admitted ;  in 
those  that  are  vastly  populous  it  has  been  rejected.  It  is 
obvious  that  these  reflections  relate  only  to  the  too  great 
extension  of  celibacy,  and  not  to  celibacy  itself. 

5. — Of  the  Bounds  lohich  the  Laics  ought  to  inescribe  to  the 
Biches  0/ the  Clergy. 

As  particular  families  may  be  extinct,  their  wealth 
cannot  be  a  perpetual  inheritance.  The  clergy  is  a  family 
which  cannot  be  extinct ;  wealth  is  therefore  fixed  to  it 
for  ever,  and  cannot  go  out  of  it. 

Particular  fiimilies  may  increase ;  it  is  necessary  then 
that  their  wealth  should  also  increase.  The  clergy  is  a 
*  Mr.  Hyde. 
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family  wliieh  ou<;lit  not  to  increase ;  their  wcalfix   ought 
then  to  bo  limited. 

We  have  retained  the  reguLitions  of  the  Levitical  laws 
as  to  the  posHCSsions  of  the  clergy,  except  those  relating  to 
the  bounds  of  these  possessions ;  indeed,  among  ns  we 
must  ever  be  ignorant  of  the  limit  beyond  which  any 
religious  community  can  no  longer  be  permitted  to  acqiiiie. 

These  endless  acquisitions  appear  to  the  people  so 
unreasonable  that  he  who  should  speak  in  their  defence 
would  bo  regarded  as  an  idiot. 

The  civil  laws  find  sometimes  many  difficulties  in  alter- 
ing established  abuses,  because  they  are  connected  with 
things  worthy  of  respect ;  in  this  case  an  indirect  proceed- 
ing would  be  a  greater  proof  of  the  wisdom  of  the  legis- 
lator than  another  which  struck  directly  at  the  thing 
itself  Instead  of  prohibiting  the  acquisitions  of  the 
clergy  we  should  seek  to  give  them  a  distaste  for  them  ; 
to  leave  them  the  right  and  to  take  away  the  deed. 

In  some  countries  of  Europe,  a  respect  for  the  privileges 
of  the  nobility  has  established  in  their  fivour  a  right  of 
indemnity  over  immovable  goods  acquired  in  mortmain. 
The  interest  of  the  prince  has  in  the  same  case  made  him 
exact  a  right  of  amortisation.  In  Castile,  where  no  such 
right  prevails,  the  clergy  have  seized  upon  everything. 
In  Arragon,  where  there  is  some  right  of  amortisation, 
the}'  have  obtained  less ;  in  France,  where  this  right  and 
that  of  indemnity  are  established,  they  have  acquired  less 
still ;  and  it  may  be  said  that  the  prosperity  of  this 
kingdom  is  in  a  great  measure  owing  to  the  exercise  of 
these  two  rights.  If  possible,  then,  increase  these  rights, 
and  put  a  stop  to  the  mortmain. 

Render  the  ancient  and  necessary  patrimony  of  the 
clergy  sacred  and  inviolable,  let  it  be  fixed  and  eternal 
like  that  body  itself,  but  let  new  inheritances  be  out  of 
their  power. 

Permit  them  to  break  the  rule  when  the  rule  has  l)econio 
an  abuse  ;  suffer  the  abuse  when  it  enteis  into  the  rule. 

They  still  remember  in  Komo  a  certain  memorial  sent 
thither  on  some  disputes  with  the  clergy,  in  which  was 
this  maxim  :  The  clcrijy  ourjld  to  contribute  to  the  expenses 
of  the  state,  let  the  Old  Tcdament  say  ivhat  it  will.     They 
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concluded  from  this  passage  that  the  author  of  this 
memorial  was  better  versed  in  the  language  of  the  tax- 
gatherers,  than  in  that  of  religion. 

6. — Of  Monasteries. 

The  least  degree  of  common  sense  will  let  us  see  that 
bodies  designed  for  a  perpetual  continuance  should  not  be 
allowed  to  sell  their  funds  for  life,  nor  to  borrow  for  life  ; 
unless  we  want  them  to  be  heirs  to  all  those  who  have  no 
relatives  and  to  those  who  do  not  choose  to  have  any. 
These  men  play  against  the  people,  but  they  hold  the  bank 
themselves. 

7. — Of  the  Luxury  of  Superstition. 

Those  are  guilty  of  impiety  towards  the  gods,  says  Plato,* 
uiho  deny  their  existence  ;  or  ivho,  while  tJiey  believe  it,  maintain 
that  they  do  not  interfere  loith  ichat  is  done  below  ;  or,  in  fine, 
ivho  think  that  they  can  easily  appease  them  by  sacrifices :  three 
opinions  equally  pernicious.  Plato  has  here  said  all  that  the 
clearest  light  of  nature  has  ever  been  able  to  say  in  point 
of  religion.  The  magnificence  of  external  worship  has  a 
principal  connection  with  the  institution  of  the  state.  In 
good  re])ublics,  the.y  have  curbed  not  only  the  luxury  of 
vanity,  but  even  that  of  superstition.  They  have  intro- 
duced frirgal  laws  into  religion.  Of  this  number  are  many 
of  the  laws  of  Solon ;  many  of  those  of  Plato  on  funerals, 
adopted  by  Cicero ;  and,  in  fine,  some  of  the  laws  of  Kuma 
on  sacrifices."!" 

Birds,  says  Cicero,  J  and  paintings  begun  and  finished  in  a 
day  are  gifts  the  most  divine.  W  e  offer  common  things, 
says  a  Spaitan,§  that  we  may  always  have  it  in  our  power 
10  honour  the  gods. 

The  desire  of  man  to  pay  his  worship  to  the  deit}''  is  very 
different  from  the  magnificence  of  this  worship.  Let  us 
not  offer  our  treasures  to  him  if  we  are  not  proud  of 
!>howing  that  we  esteem  what  he  would  have  us  despise. 

*  Of  Laws,  book  X. 

t  Bogum  vino  ne  respergito. — Law  of  the  Twelve  Tables. 
J  Cicero  derives  these  appropriate  words  from  Plato  (Laws,  book 
XII.).— Ed. 

§  Plutarch  attributes  this  beautiful  idea  to  Lycurgus. — Ed. 
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What  must  the  gods  th'inlc  of  the  gifia  of  the  impmis,  said  the 
admirable  Plato,  when  a  good  man  would  blush  to  receive 
■presents  from  a  villain? 

Kelii;ion  oup;lit  not,  under  the  pretence  of  gifts,  to  draw 
from  the  people  what  the  necepsity  of  the  state  has  left 
them ;  but  as  Plato  says,*  The  chaste  and  the  pious  ought  to 
offer  gifts  ichich  resemble  themselves. 

Nor  is  it  proper  for  religion  to  encourage  expensive 
funerals.  What  is  there  more  natural  than  to  take  away 
the  dilference  of  fortune  in  a  circumstance  and  in  the  very 
moment  which  equals  all  fortunes  ? 

8. — Of  the  Pontificate. 

When  religion  has  many  ministers  it  is  natui'al  for 
tliem  to  have  a  chief  and  for  a  sovereign  jiontiff  to  be 
established.  In  monaichies,  where  the  several  orders  of 
the  state  cannot  be  kept  too  distinct,  and  where  all  powers 
ought  not  to  be  lodged  in  the  same  person,  it  is  proper 
that  the  pontificate  be  distinct  from  the  empire.  The 
same  necessity  is  not  to  be  met  with  in  a  despotic  govern- 
ment, the  nature  of  which  is  to  unite  all  the  different 
powers  in  the  same  person.  But  in  this  case  it  may  happen, 
that  the  prince  may  regard  religion  as  he  does  the  laws 
themselves,  as  dependent  on  his  own  will.  To  prevent 
this  inconvenience,  there  ought  to  be  monuments  of 
religion,  for  instance,  sacred  books  which  fix  and  establish 
it.  The  King  of  Persia  is  the  chief  of  the  religicm  ;  but 
this  religion  is  regulated  by  the  Koran.  The  Emperor  of 
China  is  the  sovereign  pontiff;  but  there  are  books  in  the 
hands  of  everybody  to  which  he  himself  must  conform. 
In  vain  a  certain  emperor  attempted  to  abolish  them ; 
they  triumphed  over  tyranny. 


/ 


9. — Of  Toleration  in  jjoint  of  Religion. 


We  are  here  politicians,  and  not  divines;  but  the 
divines  themselves  must  allow,  that  there  is  a  great 
difference  between  tolerating  and  aj)proving  a  religion. 

*  Ou  Laws,  boolv  II. 
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When  the  legislator  has  believed  it  a  duty  to  permit  the 
exercise  of  many  religions,  it  is  necessary  that  he  should 
enforce  also  a  toleration  among  these  religions  themselves. 
It  is  a  principle  that  every  religion  vv^hich  is  persecuted 
becomes  itself  persecuting ;  for  as  soon  as  by  some  acci- 
dental turn  it  arises  from  persecution,  it  attacks  the 
religion  which  persecuted  it ;  not  as  religion,  but  as 
tyranny. 

It  is  necessary,  then,  that  the  laws  require  from  the 
several  religions,  not  only  that  they  shall  not  embroil  the 
state,  but  that  they  shall  not  raise  distui'bances  among 
themselves.  A  citizen  does  not  fulfil  the  laws  by  not 
disturbing  the  government ;  it  is  requisite  that  he  should 
not  trouble  any  citizen  whomsoever. 

10. — Tlie  same  subject  continued. 

As  there  are  scarcely  any  but  persecuting  religions  that 
have  an  extraordinary  zeal  for  being  established  in  other 
places  (because  a  religion  that  can  tolerate  others  seldom 
thinks  of  its  own  propagation),  it  must  therefore  be  a 
very  good  civil  law,  when  the  state  is  already  satisfied 
with  the  established  religion,  not  to  suffer  the  establish- 
ment of  another.* 

This  is  then  a  fundamental  principle  of  the  political 
laws  in  regard  to  religion ;  that  when  the  state  is  at 
liberty  to  receive  or  to  reject  a  new  religion  it  ought  to  be 
rejected ;  when  it  is  received  it  ought  to  be  tolei'ated. 

11. — Of  changing  a  Beligion. 

A  prince  who  undertakes  to  destroy  or  to  change  the 
established  religion  of  his  kingdom  must  greatly  expose 
himself.  If  his  government  be  despotic,  he  runs  a  much 
greater  risk  of  seeing  a  revolution  arise  from  such  a  pro- 
ceeding, than  from  any  tyranny  whatsoever,  and  a 
revolution  is  not  an  uncommon  thing  in  such  states.     The 

*  I  do  not  mean  to  ispeak  in  this  chapter  of  the  Christian  religion  ; 
for,  as  I  have  elsewhere  observed,  the  Christian  religion  is  our  chief 
blessing.  See  the  end  of  the  preceding  chapter,  and  the  Defence  of  tho 
Spirit  of  Laws,  part  II. 
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reason  of  this  is  tliat  a  state  cannot  change  its  religion, 
manners  and  customs  in  an  instant,  and  with  tlio  same 
rapidity  as  the  prince  publishes  the  ordinance  which 
establishes  a  new  religion. 

Besides,  the  ancient  religion  is  connected  with  the 
constitution  of  the  kingdom  and  the  new  one  is  not;  the 
former  agrees  with  the  climate  and  very  often  the  new 
one  is  opposed  to  it.  Moreover,  the  citizens  become  dis- 
gusted with  their  laws,  and  look  upon  the  government 
already  established  with  contempt ;  they  conceive  a 
jealousy  against  the  two  religions,  instead  of  a  firm  belief 
in  one  ;  in  a  word,  the^se  innovations  give  to  the  state,  at 
least  for  some  time,  both  bad  citizens  and  bad  believers. 

\2.-^0f  penal  Laws. 

Penal  laws  ought  to  bo  avoided  in  lespect  to  religion  : 
thej  imprint  fear,  it  is  true ;  but  as  religion  has  also  penal 
laws  which  insjiire  the  same  passion,  the  one  is  efl'aced  by 
the  other,  and  between  these  two  different  kinds  of  fear 
the  mind  becomes  hardened. 

The  threatenings  of  religion  are  so  terrible,  and  its  pro- 
mises so  great,  that  when  they  actuate  the  mind,  whatever 
efforts  the  magisti-ate  may  u.se  to  oblige  us  to  renounce  it, 
he  seems  to  leave  us  nothing  when  he  deprives  us  of  the 
exercise  of  our  religion,  and  to  bereave  us  of  nothing  when 
we  are  allowed  to  profess  it. 

It  is  not,  therefore,  by  filling  the  soul  with  the  idea  of 
this  great  object,  by  hastening  her  approach  to  that  critical 
moment  in  which  it  ought  to  be  of  the  highest  importance, 
that  religion  can  be  mo.st  successfully  attacked :  a  more 
certain  way  is,  to  tempt  her  by  favouis,  by  the  con- 
veniences of  life,  by  hopes  of  furtunu  ;  not  by  that  which 
revives,  but  by  that  which  extinguishes  the  sen.se  of  her 
duty ;  not  by  that  which  shocks  her,  but  by  that  which 
throws  her  into  indifference  at  the  time  when  other 
pas.sions  actuate  the  mind,  and  those  which  i-eligion  in- 
spires are  husheil  into  .silence.  As  a  general  rule  in 
changing  a  religion  the  invitations  should  be  much 
stronger  than  the  penalties. 

The  temper  of  the  human  mind  has  appeared  even  in 
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the  natnre  of  pimisliments.  If  wc  take  a  survey  of  the 
persecutions  in  Japan,*  we  shall  find  that  they  were  more 
shocked  at  cruel  torments  than  at  long  suiferings,  which 
rather  weary  than  affright,  which  are  the  more  difficult  to 
surmount,  from  their  appearing  less  difficult. 

In  a  word,  history  sufficiently  informs  u.s  that  penal  laws 
have  never  had  any  other  effect  than  to  destroy. 

13. — A  most  humble  Hemonstrance  to  the  Inquisitors  of  Spain 
/  and  Portugal. 

A  Jewess  of  ten  years  of  age,  who  was  burned  at  Lisbon 
at  the  last  auto-da-fe,  gave  occasion  to  the  following  little 
piece,  the  most  idle,  I  believe,  that  ever  was  written. 
"NVhen  we  attempt  to  prove  things  so  evident  we  are  sure 
never  to  convince. 

The  author  declares,  that  though  a  Jew  he  has  a  respect 
for  the  Christian  religion;  and  that  he  .should  be  glad  to 
take  away  from  the  princes  who  are  not  Christians,  a 
plausible  pretence  for  persecuting  this  leligion. 

"  You  complain,"  says  he  to  the  Inquisitors,  "  that  the 
Emperor  of  Japan  caused  all  the  Christians  in  his  dominions 
to  be  burned  by  a  slow  fiie.  But  he  will  answer,  we  treat 
you  who  do  not  believe  like  us,  as  you  yourselves  treat 
those  who  do  not  believe  like  you  ;  you  can  only  complain 
of  your  weakness,  which  has  hindered  you  fiom  exter- 
minating us,  and  which  has  enabled  us  to  exterminate  you. 

"  But  it  must  be  confessed,  that  you  are  much  more 
cruel  than  this  emjieror.  You  put  us  to  death  who  believe 
only  what  you  believe,  because  we  do  not  believe  all  that 
you  believe.  We  follow  a  religion,  which  you  yourselves 
know  to  have  been  formerly  dear  to  God.  We  think  that 
God  loves  it  still,  and  you  think  that  he  loves  it  no  more : 
and  because  you  judge  thus,  you  make  those  sutler  by- 
sword  and  fire  who  hold  an  eiror  so  pardonable  as  to 
believe  that  God  still  loves  what  he  once  loved. j 

*  In  the  Collection  of  Voyages  that  contributed  to  the  establishment 
of  an  East  India  company,  vol.  v. 

t  The  source  of  the  blindness  of  the  Jews  is  their  not  perceiving 
that  tlie  economy  of  the  gospel  is  in  the  order  of  the  decrees  of  God 
and  that  it  is  in  this  light  a  consequence  of  his  immutability. 
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"  If  you  arc  cruel  to  us,  you  arc  much  more  so  to  our 
children  ;  you  cause  them  to  be  burned  because  they  follow 
the  inspirations  given  tlieni  by  those  whom  the  law  of 
nature  and  the  law.-  of  all  nations  teach  them  to  regard 
as  gods. 

"  You  deprive  yourselves  of  the  advantage  you  have 
over  tlie  INIahomedaus,  with  respect  to  the  manner  in  which 
their  jcligion  was  established.  When  they  boast  of  the 
number  of  their  believers,  j-ou  tell  them  that  they  have 
obtained  them  by  violence,  and  that  they  have  extended 
their  religion  by  the  sword ;  why  then  do  you  establish 
yours  by  fire  ? 

"  When  you  would  bring  us  over  to  you,  we  object  to  a 
source  from  which  yoix  glory  to  have  descended.  You 
reply  to  us,  that  though  your  religion  is  new,  it  is  divine  ; 
and  you  prove  it  from  its  growing  amidst  the  persecutions 
of  Pagans,  and  when  watered  by  the  blood  of  your  marlj-rs ; 
but  at  present  you  play  the  part  of  the  Diocletiaus,  and 
make  us  take  yours. 

"  We  conjure  you,  not  by  the  mighty  God  whom  both 
you  and  we  serve,  but  by  that  Christ,  who,  you  tell  us, 
took  upon  him  a  human  form,  to  propose  himself  as  an 
example  for  you  to  follow ;  we  conjure  you  to  behave  to 
us  as  he  himself  would  behave  were  he  upon  earth. 
You  would  have  us  become  Christians,  and  you  will  not 
be  so  yourselves. 

"  But  if  you  will  not  be  Christians,  be  at  least  men  ; 
treat  us  as  you  would,  if  having  only  the  weak  light  of 
justice  which  nature  bestows,  you  had  not  a  religion  to 
conduct,  and  a  revelation  to  enlighten  you. 

"  If  heaven  has  had  so  great  a  love  for  you  as  to  make 
you  see  the  truth,  you  have  received  a  singular  favour ; 
but  is  it  for  children  who  have  received  the  inheritance 
of  their  father,  to  hate  those  who  have  not? 

"  If  you  have  this  truth,  hide  it  not  from  us  by  the 
manner  in  which  you  propose  it.  The  characteristic  of 
truth  is  its  triumph  over  hearts  and  minds,  and  not  that 
impotency  which  you  confess  when  you  would  force  us  to 
receive  it  bj'  tortures. 

"  If  you  were  wise,  yon  would  not  put  us  to  death  for 
no  other  reason  than  because  we  are  unwilling  to  deceive 
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yon.  If  your  Christ  is  the  son  of  God,  we  hojie  he  will 
reward  us  for  being  so  unwilling  to  profane  his  mysteries; 
and  we  believe  that  the  God  whom  both  you  and  we 
serve  will  not  punish  us  for  having  suffered  death  for  a 
religion  which  he  foimerly  gave  us,  only  because  we 
believe  that  he  still  continues  to  give  it. 

"You  live  in  an  age  in  which  the  light  of  nature  shines 
more  brightly  than  it  has  ever  done  ;  in  which  philosophy 
has  enlightened  human  understandings ;  in  which  the 
morality  of  your  gospel  has  been  better  known  ;  in  which 
the  respective  rights  of  mankind  with  legard  to  each  other 
and  the  empire  which  one  conscience  has  over  another  are 
best  understood.  If  you  do  not  therefore  shake  off  your 
ancient  prejudices,  which,  whilst  unregarded,  mingle  with 
your  passions,  it  must  be  confessed  that  you  are  incorrigible, 
incapable  of  any  degree  of  liglit  or  instruction ;  and  a 
nation  must  be  very  unhappy  that  gives  authority  to 
such  men. 

"Would  you  have  us  frankly  tell  you  our  thoughts? 
You  consider  us  rather  as  your  enemies  than  as  the  enemies 
of  your  religion  ;  for  if  you  loved  your  religion  you  would 
not  suffer  it  to  be  corrupted  by  such  gross  ignorance. 

''  It  is  necessary  that  we  should  warn  you  of  one  thing ; 
that  is,  if  any  one  in  times  to  come  shall  dare  to  assert, 
that  in  the  age  in  which  we  live,  the  people  of  Europe 
were  civilised,  you  will  be  cited  to  prove  that  they  were 
barbarians  ;  and  the  idea  they  will  have  of  you  will  be 
such  as  will  dishonour  your  age,  and  spread  hatred  over 
all  your  contemporaries." 

14. —  WJiy  the  Christian  Religion  is  so  odious  in  Japan. 

We  have  already  mentioned  the  perverse  temper  of  the 
people  of  Japan.*  The  magistrates  considered  the  firmness 
which  Christianity  inspires,  when  they  attempted  to  make 
the  people  renounce  their  faith,  as  in  itself  most  dangerous  ; 
they  fancied  that  it  increased  their  obstinacy.  The  law  of 
Japan  punishes  severely  the  least  disobedience.  The 
people  were  ordered  to  renounce  the  Christian  religion ; 
they  did  not  renounce  it ;  this  was  disobedience ;  the 
*  Book  IV.  chap.  xxiv. 
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magistrates  punished  this  crime ;  and  the.  continuance  in 
disubedienco  seemed  to  deserve  another  punishment. 

Punishments  among  the  Japanese  arc  considered  as 
the  revenge  of  an  insult  done  to  the  prince ;  the  songs  of 
triumph  sung  hy  our  martyrs  appeared  as  an  ontrago 
against  him  :  the  title  of  martyr  provoked  the  magistrates  ; 
in  their  opinion  it  signified  rebel ;  they  did  all  in  their 
power  to  prevent  their  obtaining  it.  Then  it  was  that 
their  minds  were  exasperated,  and  a  horrid  struggle  was 
seen  between  the  tribunals  tliat  condemned  and  the 
accused  who  suffered;  between  the  civil  laws  and  those 
of  religion. 

15. — Of  the  Propagation  of  Religion. 

All  the  people  of  the  East,  except  the  Mahomedans, 
believe  all  religions  in  themselves  indifferent.  They  fear 
the  establishment  of  another  religion,  no  otherwise  than 
as  a  change  in  government.  Among  the  Japanese,  Avhere 
there  are  many  sects,  and  where  the  state  has  had  for  so 
long  a  time  an  ecclesiastical  superior,  they  never  dispute 
on  religion.*  It  is  the  same  with  the  people  of  Siam."]'  The 
Calmucks  \  do  more,  they  make  it  a  point  of  conscience  to 
tolerate  every  species  of  religion  ;  at  Calicut  it  is  a  maxim 
of  the  state,  that  every  religion  is  good.§ 

But  it  does  not  follow  hence,  that  a  religion  brought 
from  a  far  distant  country,  and  quite  different  in  climate, 
laws,  manners  and  customs,  will  have  all  the  success  to 
which  its  holiness  might  entitle  it.  This  is  more  par- 
ticularly true  in  great  despotic  empires:  here  strangers 
are  tolerated  at  first,  because  there  is  no  attention  given 
to  what  does  not  seem  to  strike  at  the  authority  of  the 
prince.  As  they  are  extremely  ignorant,  a  European  may 
render  himself  agreeable  by  the  knowledge  he  com- 
municates :  this  is  very  well  in  the  beginning,  lint  as 
soon  as  he  has  any  success,  when  disputes  arise  and  when 
men  who  have  some  interest  become  informed  of  it,  as 
their  empire,  by  its  very  nature,  above  all  things  requires 
tranquillity,  and  as  the  least  disturbance  may  overturn  it, 

*  See  Kempfcr.  t  Forbiii's  IMemoirsi. 

X  Hiatory  of  the  Tarturd,  part  V.        §  Firard's  Truvild,  chap,  xxvii. 
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they  proscribe  the  new  religion  and  those  who  preach  it : 
disputes  between  the  preachers  breaking  out,  they  begin 
to  entertain  a  distaste  for  religion  on  which  even  those 
who  propose  it  are  not  agreed. 


BOOK  XXYI. 

OF  LAWS  IN  EELATION  TO  THE  ORDER  OP  THINGS  WHICH 
THEY  DETERMINE. 


1. — Idea  of  this  Book. 

Men  are  governed  by  several  liinds  of  laws  ;  by  the  law 
of  nature  ;  by  the  divine  law,  which  is  that  of  religion ;  by 
ecclesiastical,  otherwise  called  canon  law,  which  is  that  of 
religious  polity  ;  by  the  law  of  nations,  which  may  be 
considered  as  the  civil  law  of  the  whole  globe,  in  which 
sense  every  nation  is  a  citizen ;  by  the  general  political 
law,  which  relates  to  that  human  wisdom  whence  all 
societies  derive  their  origin ;  by  the  particular  political 
law,  the  object  of  which  is  each  society ;  by  the  law  of 
conquest  founded  on  this,  that  one  nation  has  been  willing 
and  able,  or  has  had  a  right  to  offer  violence  to  another ; 
by  the  civil  law  of  every  society,  by  which  a  citizen  may 
defend  his  possessions  and  his  life  against  the  attacks  of 
any  other  citizen ;  in  fine,  by  domestic  law,  which 
proceeds  from  a  society's  being  divided  into  several 
families,  all  which  have  need  of  a  particular  government. 

There  are  therefore  different  orders  of  laws,  and  tbe 
sublimity  of  human  reason  consists  in  perfectly  knowing 
to  which  of  these  orders  the  things  that  are  to  be  deter- 
mined ought  to  have  a  principal  relation,  and  not  to 
throw  into  confusion  those  principles  which  should  govern 
mankind. 
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2. — Of  Laws  divine  and  human. 

We  ouglit  not  to  decide  by  divine  laws  wliat  should  1)C 
decided  by  human  laws ;  nor  determine  by  human  what 
should  bo  determined  by  divine  laws. 

These  tw<;  sorts  of  laws  differ  in  their  origin,  in  their 
object  and  in  their  nature. 

It  is  universally  acknowledged,  that  human  laws  are,  in 
their  own  nature,  different  from  those  of  religion ;  tliis  is 
an  important  principle  :  but  tliis  principle  is  itself  .subject 
to  others,  which  must  be  inquired  into. 

1.  It  is  in  the  nature  of  human  laws  to  be  subject  to  all 
the  accidents  which  can  happen,  and  to  vary  in  propoi  tiou 
as  the  will  of  man  changes  ;  on  the  contrary,  by  the  nature 

^  of  the  laws  of  religion,  they  are  never  to  vary.  Human 
laws  appoint  for  some  good  ;  those  of  religion  for  the  best : 
good  may  have  another  object,  because  there  are  man}' 
kinds  of  good  ;  but  the  best  is  but  one,  it  cannot  therefore 
change.  We  may  alter  laAvs,  because  they  are  reputed  no 
more  than  good  ;  but  the  institutions  of  religion  are  always 
supposed  to  be  the  best. 

2.  There  are  kingdoms  in  which  the  laws  are  of  no 
value  as  they  depend  only  on  the  capricious  and  fickle 
humour  of  the  sovereign.  If  in  these  kingdoms  the  laws 
of  religion  were  of  the  same  natuio  as  the  human  institu- 
tions, the  laws  of  religion  too  would  be  of  no  value.  It  is 
however,  necessary  to  the  society  that  it  should  have 
something  fixed  ;  and  it  is  religion  that  has  this  stability, 

3.  The  influence  of  religion  proceeds  from  its  being 
believed;  that  of  human  laws  from  their  being  feared.  An- 
tiquity accords  with  religion,  because  we  have  freqxiently 
a  firmer  belief  in  things  in  proportion  to  their  distance , 
for  we  have  no  ideas  annexed  to  them  drawn  from  those 
times  which  can  contradict  them.  Human  laws,  on  tlie 
contrary,  receive  advantage  from  their  novelty,  which 
implies  the  actual  and  particular  attention  of  the  legislator 
to  put  them  in  execution. 


VOL.  n. 
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3. — Of  civil  Laws  contrary  to  the  Laic  of  Nature. 

If  a  slave,  says  Plato,  defends  himself,  and  kills  a  free- 
man, he  ought  to  be  treated  as  a  parricide.*  This  is  a 
civil  law  which  punishes  self-defence,  though  dictated  by 
nature. 

The  law  of  Henry  VIII.  which  condemned  a  man  with- 
out being  confronted  by  witnesses   was  contrary  to   self- 
defence.     In  order  to  pass  sentence  of  condemnation,  it  is 
necessary  that  the  witnesses  should  know  whether  the  man 
against  \\  horn  they  make  their  deposition  is  he  whom  they 
accuse,  and  that  this  man  be  at  liberty  to  say,  I  am  not  the 
person  you  mean, 
j — "      The  law  passed  during  the  same  reign,  which  condemned 
I        everj'  woman,  who,  having  carried  on  a  criminal  commerce 
did  not  declare  it  to  the   king   before   she  married  him, 
violated  the   regard  due  to  natural  modesty.     It  is  as  un- 
reasonable to  oblige  a  woman  to  make  this  declaration, 
as  to  oblige  a  man  not  to  attempt  the  defence  of  his  own 
life. 
I        The  law  of  Ileniy  II.  which  condemned  the  woman  to 
V    I   death  who  lost  her  child,  in  case  she  did  not  make  known 
^    her  pregnancy  to  the  magistrate,  was  not  less  contrary  to 
self-defence.     It  would  have  been  sufficient  to  oblige  her  to 
inform  one  of  her  nearest  relatives,  who  might  watch  over 
the  preservation  of  the  infant. 

What  other  information  could  she  give  in  this  situa- 
tion, so  torturing  to  natural  modesty  ?  Education  has 
heightened  the  notion  of  preserving  that  modesty ;  and  in 
those  critical  moments  scarcely  has  she  any  idea  remain- 
ing of  the  loss  of  life. 

There  has  been  miich  talk  of  a  law  in  England,  which 
permitted  girls  seven  years  old  to  choose  a  husband. | 
This  law  was  shocking  in  two  ways ;  it  had  no  regard  to 
the  time  when  nature  gives  maturity  to  the  understanding, 
nor  to  that  in  Avhich  she  gives  maturity  to  the  body. 

Among  the  Romans,  a  father  might  oblige  his  daughter 

*  Lib.  IX.  on  Laws. 

t  Sir.  Bayle,  in  his  Criticism  on  the  History  of  Calvinism,  speaka 
of  this  law,  p.  263. 
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to  repudiate  her  husband,  though  he  himself  had  consented 
to  the  marriage.*  But  it  is  conlrary  to  nature  for  a  divorce 
to  be  in  the  power  of  a  third  person. 

A  divorce  can  be  agreeable  to  nature  only  when  it  is  by 
consent  of  the  two  jiarties,  or  at  least  of  one  of  them  ;  but 
when  neitlier  consents  it  is  a  monstrous  separation.  In 
short,  the  power  of  divorce  can  be  given  only  to  those  who 
feel  the  inconveniences  of  marriage,  and  who  are  sensible 
of  the  moment  when  it  is  fur  their  interest  to  make  them 
cease. 


4. — The  same  Subject  continued. 

Gundcbald,  King  of  Burgundy,  decreed,  that  if  the  wife 
or  son  of  a  person  guilty  of  robbery  did  iiot  reveal  the 
crime,  they  were  to  become  slaves.f  This  was  contrary  to 
nature :  a  wife  to  inform  against  her  husband  !  a  son  to 
accuse  his  father !  To  avenge  one  criminal  action,  they 
ordained  another  still  more  criminal. 

The  law  of  Recessuinthus  permits  the  children  of  the 
adulteress,  oi*  those  of  her  husband,  to  accuse  her,  and  to  put 
the  slaves  of  the  house  to  the  torture.|  How  iniquitous 
the  law,  which,  to  preserve  a  purity  of  morals  overturns 
nature,  the  origin,  the  source  of  all  morality  ! 

With  pleasure  we  beliold  in  our  theatres  a  young  hero§ 
express  as  much  horror  against  the  discovery  of  his  mother- 
in-law's  guilt,  as  against  the  guilt  itself.  In  his  surprise, 
though  accused,  judged,  condemned,  proscribed  and 
covered  with  infani}-,  he  scarcely  dares  to  reflect  on  the 
abominable  blood  whence  Pha3dra  sprang  ;  he  abandons  the 
most  tender  object,  all  that  is  most  dear,  all  that  lies 
nearest  his  heart,  all  that  can  fill  him  with  rage,  to  deliver 
himself  up  to  the  unmerited  vengeance  of  the  gods.  It  is 
nature's  voice,  the  sweetest  of  all  sounds,  that  inspires  us 
with  this  pleasure. 

*  See  Law  5,  in  tlie  code  de  repudiis  etjudicio  de  moribus  suhlato. 

t  Law  of  the  Burgundians,  tit.  47. 

X  In  the  code  of  the  VisiLroths.  lib.  III.  tit.  4,  §  13. 

§  Hippolyte,  see  the  Phidre  of  Ilacine,  act.  IV.  sc.  2. — Ed. 

l2 
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5, — Cases,  in  which  we  may  judge  by  the  Principles  of  the 
civil  Laio  in  limiting  the  Principles  of  the  Law  of  Nature. 

An  Athenian  law  obliged  children  to  provide  for  their 
fathers  when  fallen  into  poverty  ;*  it  excepted  those  who 
were  born  of  a  courtesan, f  those  whose  chastity  had  been 
infamously  prostituted  by  their  father,  and  those  to  whom 
he  had  not  given  any  means  of  gaining  a  livelihood.^ 

The  law  considered  that,  in  the  first  case,  the  father 
being  uncertain,  he  had  rendered  the  natural  obligation 
precarious ;  that  in  the  second,  he  had  sullied  the  life  he 
had  given,  and  done  the  gieatest  injury  he  could  do  to  his 
children  in  depriving  them  of  their  reputation  ;  that  in  the 
third,  he  had  rendered  insupportable  a  life  which  had  no 
means  of  subsistence.  The  law  suspended  the  natural 
obligation  of  children,  because  the  father  had  violated  his ; 
it  looked  upon  the  father  and  the  son  as  no  more  than  two 
citizens,  and  determined  in  respect  to  them  only  from  civil 
and  political  views  ;  ever  considering  that  a  good  republic 
ought  to  have  a  particular  regard  to  manners.  I  am  apt  to 
think,  that  Solon's  law  was  a  wise  regidation  in  the  first 
two  cases,  whether  that  in  which  nature  has  left  the  son  in 
ignorance  with  regard  to  his  father,  or  that  in  which  she 
even  seems  to  ordain  he  should  not  own  him ;  but  it 
cannot  be  approved  with  respect  to  the  third,  where  the 
father  had  only  violated  a  civil  institution. 

6. — Thai  the  Order  of  succession  or  Inheritance  depends  on 
the  Principles  of  political  or  civil  Law,  and  not  on  those  of 
the  Law  of  Nature. 

The  Yoconian  law  ordained  that  no  woman  should  be 
left  heiress  to  an  estate,  not  even  if  she  had  an  only  child. 
Never  was  there  a  law,  says  St.  Augustine,  more  unjust.§ 
A   formula  of  Marculfus  treats  that   custom  as   impious 

*  Under  pain  of  infamy,  another  under  pain  of  imprisonment. 

t  Plutarch,  Life  of  Solon. 

t  Plutarch.  Life  of  Solon,  and  Gallienus,  in  exhort,  ad  art.  cap.  viii 

§  De  Civitate  Dei,  lib.  IV. 
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which  deprives  daiighters  of  the  right  of  succeeding  to  the 
estate  of  their  fatliei's.*  Justinian  '^ivvn  the  appellation  of 
barbarous  to  tlio  right  ^\'hich  the  males  had  formerly  of 
succeeding  in  prejudice  to  tiio  daughters."]"  These  notions 
proceeded  from  their  having  considered  the  right  of 
children  to  succeed  to  their  father's  possessions  as  a 
consequence  of  the  law  of  nature  ;  which  it  is  not. 

The  law  of  nature  ordains  that  fathers  shall  provide  for 
their  children  ;  but  it  does  not  oblige  them  to  make  them 
their  heirs.  The  division  of  property,  the  laws  of  this 
division,  and  tlie  succession  after  the  deatli  of  the  person 
who  has  had  this  division  can  be  regulated  only  l)y  the 
community,  and  consequently  by  political  or  civil  laws. 

True  it  is,  that  a  political  or  civil  order  frequently 
demands  that  childien  should  succeed  to  their  father's 
estate  ;  but  it  does  not  always  make  this  necessary. 

There  may  be  some  reasons  given  why  the  laws  of  our 
fiefs  appoint  that  the  eldest  of  the  males,  or  the  nearest 
relatives  of  the  male  side,  should  have  all,  and  the  females 
nothing,  and  why,  by  the  laws  of  the  Lombards,|  the 
sisters,  the  natural  children,  the  other  relatives  ;  and,  in 
their  default,  the  treasury  might  share  the  inheritance 
with  the  daughters. 

It  was  regulated  in  some  of  the  dynasties  of  China,  that 
the  brothers  of  the  emperor  should  succeed  to  the  throne, 
and  that  the  children  should  not.  If  they  were  willing 
that  the  prince  should  have  a  certain  degree  of  experience, 
if  they  feared  his  being  too  young,  and  if  it  had  become 
necessary  to  prevent  eunuchs  from  placing  childreTi 
successively  on  the  throne,  they  might  very  justly  establish 
a  like  order  of  succession,  and  when  some  writers  have 
treated  these  brothers  as  usurpers,  they  have  judged  only 
by  ideas  received  from  the  laws  of  Iheir  own  countries. § 

According  to  the  custom  of  Numidia,||  Desalces,  brother 
of  Gala,  succeeded  to  the  kingdom,  not  Massinissa,  his  son. 
And  even  to  this  day,  among  the  Arabs  in  Barbary,  where 
each  village   has  its  chief,   they   adhere  to  this  ancient 


*  Lib.  II.  cap.  xii.  t  Novell.  21. 

t  T.ib.  ir.  tit.  14,  §  6,  7,  and  8. 

§  Du  Iliilde  oil  the  Second  Dynasty.  1|  Livy,  Decad.  3,  lib.  VI, 
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custom,  by  choosing  tLe  uncle,  or  some  other  relative  to 
succeed.* 

There  are  monarchies  merely  elective ;  and  since  it  is 
evident  that  the  order  of  succession  ought  to  be  derived 
from  the  political  or  civil  laws,  it  is  for  these  to  decide  in 
what  cases  it  is  agreeable  to  reason  that  the  succession  be 
granted  to  children,  and  in  what  cases  it  ought  to  be  given 
to  others. 

In  countries  where  polygamy  is  established,  the  prince 
has  many  children ;  and  the  number  of  them  is  much 
greater  in  some  of  these  countries  than  in  others.  There 
are  statesf  where  it  is  impossible  for  the  people  to  main- 
tain the  children  of  the  king  ;  they  might  therefore  make  it 
a  law  that  the  crown  shall  devolve,  not  on  the  king's 
children,  but  on  those  of  his  sister. 

A  prodigious  number  of  children  would  expose  the  state 
to  the  most  dreadful  civil  wars.  The  order  of  succession 
which  gives  the  crown  to  the  children  of  the  sister,  the 
number  of  whom  is  not  larger  than  those  of  a  prince  who 
has  only  one  wife,  must  prevent  these  inconveniences. 

There  are  people  among  whom  reasons  of  state,  or  some 
maxims  of  religion,  have  made  it  necessary  that  the  crown 
should  be  always  fixed  in  a  certain  family :  hence,  in  India, 
proceeds  the  jealousy  of  their  tribes, |  and  the  fear  of  losing 
the  descent ;  they  have  there  conceived,  that  never  to  want 
princes  of  the  blood  royal,  they  ought  to  take  the  children 
of  the  eldest  sister  of  the  king. 

A  general  maxim :  it  is  an  obligation  of  the  law  of 
nature  to  provide  for  our  children ;  but  to  make  them  our 
successors  is  an  obligation  of  the  civil  or  jiolitical  law. 
Hence  are  derived  the  different  regulations  with  respect 
to  bastards  in  the  different  countries  of  the  world ;  these 
are  according  to  the  civil  or  political  laws  of  each  country. 

*  Shaw's  Travels,  vol.  i.  p.  402. 

t  See  the  Collection  of  Voyages  that  contributed  to  the  establish- 
ment of  an  East  India  company,  vol.  iv.  part  I.  p.  114.  And  Mr. 
Smith's  Voyage  to  Guinea,  part  11.  p.  150,  concerning  the  kingdom 
of  Judia. 

X  See  Edifying  Letters,  Let.  14,  and  the  Voyages  that  contributed 
to  the  establishment  of  an  East  India  Company,  vol.  iii.  part  II.  p.  644. 
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7. —  TItat  we  mi,glU  not  to  decide  hy  the  Precepts  of  Beligion 
tvliat  oeloiujs  unltj  to  the  Law  of  Nature. 

The  Abassines  have  a  most  severe  lent  of  fifty  daj's, 
which  weakens  them  to  such  a  degree,  tliat  for  a  hjng  time 
they  are  incaj)al)le  of  business  ;  the  Turks  do  not  fail  to 
attack  them  after  their  lent.*  Religion  ought,  in  favour 
of  the  natural  right  of  self-defence,  to  set  bounds  to  these 
customs. 

The  Jews  were  obliged  to  keep  the  sabbath ;  but  it  was 
an  instance  of  great  stupidity  in  this  nation  not  to  defend 
themselves  when  their  enemies  chose  to  attack  them  ou 
this  day.f 

Cambjses  laying  siege  to  Pelusium,  set  in  the  first  rank 
a  greiit  number  of  those  animals  which  tliu  Egyjitians 
regarded  as  sacred ;  the  conseciuence  was,  that  the  soldiers 
of  the  garrison  durst  not  molest  them.  AVho  does  not  tee 
that  self-defence  is  a  duty  superior  to  every  precept  ? 

8. — Tliat  ?ce  ought  not  to  regrdate  by  the  Principles  of  the 
canon  Law  Things  which  ehoidd  he  regulated  by  those  of  the 
civil  Law. 

By  tlie  civil  law  of  the  Eomans|  he  wdio  took  a  thing 
privately  from  a  sacred  place  was  punished  only  for  the 
guilt  of  theft  ;  by  the  canon  law,  he  was  punished  for  the 
crime  of  sacrilege.  §  The  canon  law  takes  cognizance  of 
the  place ;  the  civil  laws  of  the  fact.  But  to  attend  only 
to  the  place  is  neither  to  reflect  on  the  nature  and  defini- 
tion of  a  theft,  nor  on  the  nature  and  definition  of  sacrilege. 

As  the  husband  may  demand  a  separation  by  reason  of 
the  infidelity  of  his  wife,  the  wife  might  formerly  demand 
it,  ou   account   of  the  infidelity  of   the   husband. j|     This 

*  Collection  of  Voyages  that  contributed  to  the  eatablishment  of  an 
East  Iiuiia  Company,  vol.  iv.  pp.  35,  and  103. 

t  As  tiny  did  when  Poiiipey  besieged  tlie  Temple.  Dio.  XXXVI. 
—Ed. 

X  Leg.  if.  nd.  leg.  JiiJiam  perulatus. 

§  Capite  quisquis  17,  quaestiouu  4.  Cwjas  observat.  lib.  XIII.  cap.  lix. 
toni.  iii. 

y  Beauiunnoir  on  tlie  ancient  customa  of  Beauvoisis,  chap,  xviii. 
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custom,  contrary  to  a  regulation  made  in  the  Roman  laws,* 
was  introduced  into  the  ecclesiastic  conrt,f  where  nothing 
was  regarded  but  the  maxims  of  canon  law ;  and  indeed, 
if  we  consider  marriage  as  a  thing  merely  spiritual,  and  as 
relating  only  to  the  things  of  another  life,  the  violation  is 
in  both  cases  the  same,  but  the  political  and  civil  laws  of 
almost  all  nations  have,  with  reason,  made  a  distinction 
between  them.  They  have  required  from  the  women  a 
degree  of  reserve  and  continency,  which  they  have  not 
exacted  from  the  men ;  because  in  women,  a  violation  of 
chastity  snpjioses  a  reniinciation  of  all  virtue ;  because 
women,  by  violating  the  laws  of  marriage,  quit  the  state  of 
their  natural  dependence ;  because  nature  has  marked  the 
infidelity  of  women  with  certain  signs ;  and,  in  fine, 
because  the  children  of  the  wife  born  in  adultery  neces- 
sarily belong  and  are  an  expense  to  the  husband,  while  the 
children  produced  by  the  adiiltery  of  the  husband  are  not 
the  wife's,  nor  are  an  expense  to  the  wife. 

9. — Tliat  Things  wMcli  ought  to  he  regulated  hy  the  Principles 

of  civil  Law  can  seldom  he  regulated  hy  those  of  Religion. 

The  laws  of  religion  have  a  greater  sublimity  ;  the  civil 
laws  a  greater  extent. 

The  laws  of  perfection  drawn  from  religion  have  more 
in  view  the  goodness  of  the  person  that  observes  them  than 
of  the  society  in  Avhich  they  are  observed ;  the  civil  laws, 
on  the  contrary,  have  more  in  view  the  moral  goodness  of 
men  in  general  than  that  of  individuals. 

Thus,  venerable  as  those  ideas  are  which  immediately 
spring  from  religion,  they  ought  not  always  to  serve  as  a 
first  principle  to  the  civil  laws ;  because  these  have 
another,  the  general  welfare  of  society. 

The  Romans  made  regulations  among  themselves  to  pre- 
serve the  morals  of  their  women ;  these  were  political 
institutions.  Upon  the  establishment  of  monarch}^  they 
made  civil  laws  on  this  head,  and  formed  them  on  the 
principles  of  their  civil  government.     When  the  Christian 

*  Law  of  the  first  Code,  ad.  leg.  Juliam  de  adnlferiis. 

t  At  present  they  do  not  take  coguizance  of  these  things  in  France. 
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religion  became  predominant,  the  new  laws  that  were  then 
made  had  less  relation  to  the  general  rectitude  of  morals, 
than  to  the  holiness  of  marriage;  they  had  less  regard  to 
the  union  of  the  two  sexes  in  a  civil,  than  in  a  spiritual 
state. 

At  first,  Ity  the  Eoman  law,  a  husband,  who  brought 
back  his  wife  into  his  house  after  she  had  been  found 
guilty  of  adultery,  was  punished  as  an  accomplice  in  her 
debauch.*  JuNtiuian,  from  other  principles,  ordained  tl)at 
during  the  space  of  two  years  he  might  go  and  take  her 
again  out  of  the  monastery.f 

Formerly,  when  a  woman,  whose  husband  was  gone  to 
war,  heard  no  lunger  any  tidings  of  him,  she  might  easily 
marry  again,  because  she  had  in  her  hands  the  poAver  of 
making  a  divorce.  The  law  of  Constantino  obliged  the 
wnuian  to  wait  four  years,  after  which  she  might  send  the 
bill  of  divorce  to  the  general ;  and,  if  her  husband  returned, 
he  could  not  then  charge  her  with  adultery, J:  But  Justi- 
nian decreed,  that  let  the  time  be  never  so  long  after  the 
departure  of  her  husband,  she  should  not  marry  unless,  by 
the  deposition  and  oath  of  the  general,  she  could  prove  the 
death  of  her  husband.§  Justinian  had  in  view  the  indis- 
solubility of  marriage  ;  but  we  may  safely  say  that  he  had 
it  too  much  in  view.  He  demanded  a  positive  proof  when 
a  negative  one  was  sufiScient ;  he  required  a  thing  extremely 
difficult  to  give,  an  account  of  the  fate  of  a  man  at  a  great 
distance,  and  exposed  to  so  many  accidents  ;  he  presumed 
a  crime,  that  is,  a  desertion  of  the  husband,  when  it  was 
so  natural  to  presume  his  death.  lie  injured  the  common- 
wealth, by  obliging  women  to  live  out  of  marriage;  he 
injured  individuals,  by  exposing  them  to  a  thousand 
dangers. 

The  law  of  Justinian,  which  ranked  among  the  causes  of 
divorce  the  consent  of  the  husband  and  wife  to  enter  into 
a  monastery,  was  entirely  opposite  to  the  principles  of  the 
civil  laws. II     It  is  natural  that  the  causes  of  divorce  should 

*  Le^.  11.  §  ult.  ft',  ad.  leq.  Juliam  de  adulteriis. 
t  Nov.  134.  Col.  9,  ciip.  X.  tit.  170. 
X  Leg.  7.  dc  ri'pndiix,  et  judirio  do  nvtrih.  suhlato. 
§  Autli.  hodii-  qnaiitiscuini]iie  end.  de  repudiie. 
II  Auth.  quod  hodic  cod.  de  repudiis. 


154  THE  SPIRIT  OF  LAWS.  [Book  XXVL 

have  their  origin  in  certain  impediments  which  could  not 
be  foreseen  before  marriage  ;  but  this  desire  of  preserving 
chastity  might  be  foreseen,  since  it  is  in  ourselves.  This 
law  favours  inconstancy  in  a  state  which  is  by  its  very 
nature  perpetual ;  it  shook  the  fundamental  principle  of 
divorce,  which  permits  the  dissolution  of  one  marriage 
only  from  the  hope  of  another.  In  short,  if  we  view  it 
in  a  religious  light,  it  is  no  more  than  giving  victims  to 
God  without  a  sacrifice. 

10. — In  ivliat   Case  we  otigJit  to  follow  the  civil  Law  lohich 
j)erinits,  and  not  the  Laio  of  Religion  which  forbids. 

When  a  religion  which  prohibits  polygamy  is  intro- 
duced into  a  country  where  it  is  permitted,  we  cannot 
believe  (speaking  only  as  a  politician)  that  the  laws  of  the 
country  ought  to  suiter  a  man  who  has  many  wives  to 
embrace  this  religion  ;  unless  the  magi sti-ate  or  the  husband 
should  indemnify  them,  by  restoring  them  in  some  way  or 
other  to  their  civil  state.  Without  this  their  condition 
would  be  deplorable  ;  no  sooner  would  they  obey  the  laws 
than  they  would  find  themselves  deprived  of  the  greatest 
advantages  of  society. 

11. — Tliat  human  Courts  of  Justice  should  not  he  regulated  hy 
the  Maxims  of  those  Tribunals  which  relate  to  the  other  Life. 

The  tribunal  of  the  inquisition,  formed  by  the  Christian 
monks  on  the  idea  of  the  tribunal  of  penitence,  is  contrary 
lo  all  good  policy.  It  has  everywhere  met  with  a 
general  dislike,  and  must  have  sunk  under  the  oppositions 
it  met  with,  if  those  who  were  resolved  to  establish  it  had 
not  drawn  advantages  even  from  these  oppositions. 

This  tribunal  is  insupportable  in  all  governments.  In 
monarchies,  it  only  makes  informers  and  traitors ;  in  re- 
publics, it  only  forms  dishonest  men ;  in  a  despotic  state, 
it  is  as  destructive  as  the  government  itself. 

12. — The  same  Subject  continued. 

It  is  one  abuse  of  this  tribunal,  that  of  two  persons  ac- 
cused of  the  same  crime,  he  who  denies  is  condemned  to 
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die ;  and  lie  who  confesses  avoids  the  punishment.  This 
has  its  source  in  mona.stic  ideas,  Avhero  he  who  denies 
seems  in  a  state  of  impenitence  and  damnation ;  and  ho 
who  confesses,  in  a  state  of  repentance  and  salvation.  But 
a  distinction  of  this  kind  can  have  no  relation  to  human 
tribunals.  Human  justice,  which  sees  only  the  actions, 
has  but  one  coui])act  with  men,  namely,  that  of  innocence; 
divine  justice,  which  sees  the  thoughts,  has  two,  that  of 
innocence  and  repentance. 

13. — In  what  Cases,  ivith  regard  to  3Tarrioge,we  ought  to  follow 
the  Laws  of  licliglon  ;  and  in  lohat  Cases  we  should  folio lo 
the  civil  Laws. 

It  has  happened  in  all  ages  and  countries,  that  religion 
has  been  blended  with  marriages.  AVlicn  certain  things 
have  been  considered  as  impure  or  unlawful,  and  had 
nevertheless  become  necessary,  they  w^ere  obliged  to  call 
in  religion  to  legitimate  in  the  one  case,  and  to  reprove  in 
others. 

On  the  other  hand,  as  marriage  is  of  all  human  actions 
that  in  which  society  is  most  interested,  it  became  proper 
that  this  should  be  regulated  by  the  civil  laws. 

Eveiythiug  which  relates  to  the  nature  of  marriage,  its 
form,  the  manner  of  contracting  it,  the  fruitfulness  it 
occasions,  which  has  made  all  nations  consider  it  as  the 
object  of  a  particular  benediction,  a  benediction  which,  not 
being  always  annexed  to  it,  is  suppo.sed  to  depend  on 
certain  superior  graces ;  all  this  is  within  the  resort  of 
religion. 

The  consequences  of  this  union  with  regard  to  property, 
the  reciprocal  advantages,  everything  which  has  a  relation 
to  the  new  family,  to  that  from  which  it  sprang,  and  to 
that  which  is  expected  to  arise ;  all  this  relates  to  the 
civil  laws. 

As  one  of  the  great  objects  of  marriage  is  to.  take  away 
that  uncertainty  which  attends  unlawful  conjunctions, 
religion  here  stamps  its  seal,  and  the  civil  laws  join  theirs 
to  it,  to  the  end  that  it  may  be  as  authentic  as  jiossilile. 
Thus,  besides  the  conditions  required  by  religion  to  nmko 
a  marriage  valid,  the  civil  laws  may  still  exact  others. 
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The  civil  laws  receive  this  power  from  their  being  addi- 
tional obligations,  and  not  contradictory  ones.  The  law  of 
religion  insists  upon  certain  ceremonies,  the  civil  laws  on 
the  consent  of  fathers ;  in  this  case,  they  demand  some- 
thing more  than  that  of  religion,  but  they  demand  nothing 
contrary  to  it. 

It  follows  hence,  that  the  religious  law  must  decide 
whether  the  bond  be  indissoluble  or  not;  for  if  the  laws  of 
religion  had  made  the  bond  indissoluble,  and  the  civil  laws 
had  declared  it  might  be  broken,  they  would  be  contra- 
dictory to  each  other. 

Sometimes  the  regulations  made  by  the  civil  laws  with 
respect  to  marriage,  ai'e  not  absolutely  necessary  ;  such  are 
those  established  by  the  laws,  which,  instead  of  annulling 
the  marriage,  only  punish  those  who  contract  it. 

Among  the  Romans,  the  Papian  law  declared  those  mar- 
riages illegal  which  had  been  prohibited,  and  yet  only  sub- 
jected them  to  a  penalty  ;*  but  a  Senatus-Consultum,  made 
at  the  instance  of  the  Emperor  Marcus  Antoninus,  declared 
them  void  ;  there  then  no  longer  subsisted  any  such  thing 
as  a  marriage,  wife,  dowry,  or  husband. f  The  civil  laws 
determine  according  to  circumstances  :  sometimes  they  are 
most  attentive  to  repair  the  evil ;  at  others,  to  prevent  it* 

14. — In  what  instances  Marriages  between  Belatives  shall  he 
regulated  by  the  Laws  of  Nature :  and  in  lohat  instances  by 
the  civil  Laics. 

With  regard  to  the  prohibition  of  marriage  between  re- 
latives, it  is  a  thing  extremely  delicate  to  fix  exactly  the 
point  at  which  the  laws  of  nature  stop  and  where  the 
civil  laws  begin.  For  this  purpose  we  must  establish 
some  principles. 

The  marriage  of  the  son  with  the  mother  confounds  the 
state  of  things :  the  son  ought  to  have  an  unlimited 
respect  for  his  mother,  the  wife  an  unlimited  respect  for 
her  husband  ;  therefore  the  marriage  of  the  mother  to  her 
son  would  subvert  the  natural  state  of  both. 

*  See  wliat  has  been  said  on  this  subject,  in  book  XXIII.,  chap.  xxi. 
in  the  relation  they  bear  to  the  number  of  inhabitants. 

t  See  law  10,  tf.  de  rilu  nuptiarum ;  and  Law  3,  §  1,  also  Digest,  de 
donationibus  inter  virum  et  uxorem. 
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Besides,  nature  has  forwa!(led  in  women  the  time  in 
which  tliey  are  able  to  liavo  children,  hut  has  retarded  it 
in  men ;  and,  for  the  same  reason,  women  sooner  lose  this 
ability  and  men  later.  If  the  nmrriaj:;e  between  the  mother 
and  the  sou  were  permitted,  it  would  almost  always  be  the 
case  that  when  the  husband  was  cajiable  of  entering  into 
the  views  of  nature,  the  wife  would  bo  incapable. 

The  maniage  betw^een  the  father  and  the  daughter  is 
contrary  to  nature,  us  well  as  the  other ;  but  it  is  not  less 
contraiy,  becaiise  it  has  not  these  two  obstacles.  Tlius  the 
Tartais,  who  may  marry  their  daughters,*  never  niarry 
their  mothers,  as  we  see  in  the  accounts  we  have  of  that 
nation.j" 

It  hfis  ever  been  the  natural  duty  of  fathers  to  watch 
over  the  chastity  of  their  children.  Intrusted  with  the 
care  of  their  education,  they  are  obliged  to  preserve  the 
body  in  the  greatest  perfection,  and  the  mind  from  the 
least  corruption  ;  to  encourage  whatever  has  a  tendency  to 
inspire  them  with  virtuous  desiies,  and  to  nourish  a  be- 
coming tenderness.  Fathers,  always  employed  in  pre- 
serving the  morals  of  their  children,  must  have  a  natural 
aversion  to  everything  that  can  render  them  corrupt. 
Marriage,  you  will  say,  is  not  a  corruption  ;  but  before 
marriage  they  must  speak,  they  must  make  theii-  persons 
beloved,  the}'  must  seduce ;  it  is  this  seduction  which 
ought  to  inspire  us  with  horror. 

There  should  be  therefore  an  insurmountable  barrier 
between  those  who  ought  to  give  the  education,  and  those 
who  are  to  receive  it,  in  order  to  prevent  every  kind  of 
corruption,  even  though  the  motive  be  lawful.  Why  do 
fathers  so  carefully  deprive  those  who  are  to  marry  their 
daughters  of  their  company  and  familiarity  ? 

The  horror  that  arises  against  the  incest  of  the  brother 
with  the  sister  should  proceed  from  the  same  source.  The 
desire  of  fathers  and  mothers  to  prcsei"ve  the  morals  of  their 
children  and  families  untainted  is  sufficient  to  inspire  their 


*  Tills  law  is  very  ancient  among  tlicm.  Attila,  says  Priscus,  in  his 
embassy  stopped  in  a  certain  place  to  marry  Esca  Lis  daughter.  A  thing 
pemiitteil,  lie  adds,  hij  (ha  Imcx  of  the  Sci/thiaiis,  p.  22. 

t  Hist,  of  the  Tartars,  part  III.  p.  236. 
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offspring  with  a  detestation  of  everything  that  can  lead  to 
the  union  of  the  two  sexes. 

The  prohibition  of  marriage  between  consins-german  has 
the  same  origin.  In  the  early  ages,  that  is,  in  the  times 
of  innocence ;  in  the  ages  when  luxury  was  unknown  it 
was  customary  for  children  *  upon  their  marriage  not  to 
remove  from  their  parents,  but  settle  in  the  same  house  ;  as 
a  small  habitation  was  at  that  time  sufficient  for  a  large 
family  ;  the  children  of  two  brothers,  or  cousins-german,f 
were  considered  both  by  others  and  themselves  as  brothers. 
The  estrangement  then  between  the  brotheis  and  sisters 
as  to  marriage  subsisted  also  between  the  cousins-german.l 
These  principles  are  so  strong  and  so  natural  tliat  they 
liave  had  their  influence  almost  over  all  the  earth,  inde- 
pendently of  any  communication.  It  was  not  the  Romans 
who  taught  the  inhabitants  of  Formosa,§  that  the  marriage 
of  relatives  of  the  fourth  degree  was  incestuous ;  it  was 
not  the  Romans  that  communicated  this  sentiment  to  the 
Arabs  ;||  it  was  not  they  who  taught  it  to  the  inhabitants 
of  the  Maldivian  islands.^f 

But  if  some  nations  have  not  rejected  marriages  between 
fathers  and  children,  sisters  and  brothers,  we  have  seen  in 
the  first  book,  that  intelligent  beings  do  not  always  follow 
the  law  of  nature.  Who  could  have  imagined  it!  Religious 
ideas  have  frequently  made  men  fall  into  these  mistakes. 
If  the  Assyrians  and  the  Persians  married  their  mothers, 
the  first  were  influenced  by  a  religious  respect  for  Semi- 
ramis,  and  the  second  did  it  because  the  religion  of 
Zoroaster  gave  a  preference  to  these  marriages.**  If  the 
Egyptians  married  their  sisters,  it  proceeded  from  the 
wildness  of  the  Egyptian  religion,  which  consecrated  these 

*  It  was  thus  among  the  ancient  Romans. 

t  Among  the  Romans  they  had  the  same  name ;  the  cousins-gerinan 
■were  called  brothers. 

t  It  was  thus  at  Rome  in  the  first  ages,  till  the  people  made  a  law  to 
permit  them ;  they  were  willing  to  favour  a  man  extremely  popular, 
wlio  had  married  his  cousin-german.  Plutarch's  treatise  entitled 
Questions  concerning  the  affairs  of  the  Romans. 

§  Collection  of  Voyages  to  the  Indies,  vol.  v.  part  I.  An  account  of 
the  state  of  the  isle  of  Formosa. 

II  Koran,  chapter  on  Women.  ^  See  Francis  Pirard. 

**  They  were  considered  as  more  honourable.  See  Philo,  de  specidli- 
bus  lecjib.  qnx  pertinet  ad  jirxcepta  decalogi.    Paris,  1640,  p.  778. 
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marriages  in  honour  of  Isis.  As  the  spirit  of  religion  leads 
ns  to  attempt  whatever  is  great  and  difficult,  we  cannot 
infer  that  a  thing  is  natural  from  its  being  consecrated  by 
a  false  religion. 

The  principle  which  informs  us  that  marriages  between 
fathers  and  children,  between  brother's  and  sisters,  are  pro- 
hibited in  order  to  preserve  natural  modesty  in  families 
will  help  lis  to  the  discovery  of  those  marriages  that  are 
forbidden  by  the  law  of  nature,  and  of  those  which  can  be 
so  only  by  the  civil  law. 

As  children  dwell,  or  are  supposed  to  dwell  in  their 
father's  house,  and  consequently  the  son-in-law  with  the 
motlier-in-law,  the  father-in-law  with  the  daughter-in-law, 
or  wife's  daughter,  the  marriage  between  them  is  forbidden 
by  tlic  law  of  nature.  In  this  case  the  resemblance  has  the 
sauic  eftect  as  the  reality,  because  it  springs  from  the  same 
cause  ;  the  civil  law  neither  can,  nor  ought  to  permit  these 
marriages. 

There  are  nations,  as  we  haA-e  already  observed,  among 
whom  cousins-gei  man  are  considered  as  brothers,  because 
they  commonly  dwell  in  the  same  house ;  there  are  others 
where  this  custom  is  not  known.  Among  the  first  the 
marriage  of  cousins-german  ouglit  to  be  regarded  as 
contiary  to  nature ;  not  so  among  the  others. 

But  the  laws  of  nature  cannot  bo  local.  Therefore,  when 
these  marriages  are  forbidden  or  permitted,  they  are, 
according  to  the  circumstances,  permitted  or  forbidden  by 
a  civil  law. 

It  is  not  a  necessary  custom  for  the  brother-in-law  and 
the  sister-in-law  to  dwell  in  the  same  house.  The  marriage 
between  them  is  not  then  prcjhibited  to  preserve  chastity  in 
the  family :  and  the  law  which  forbids  or  permits  it  is  not 
a  law  of  nature,  but  a  civil  law,  regulated  by  circumstances 
and  dependent  on  the  customs  of  each  country :  these  are 
cases  in  Avhich  the  laws  depend  on  the  morals,  or  customs 
of  the  inhabitants. 

The  civil  laws  forbid  marriages  Avhen  by  the  customs 
received  in  a  certain  country  they  are  found  to  bo  in  tho 
same  circumstances  as  those  forbidden  by  the  law  of  nature ; 
and  they  permit  them  when  this  is  not  the  case.  The  pro- 
hibitions of  the  laws  of  nature  arc  invariable,  because  the 
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thing  on  whicb  they  depend  is  invariable ;  the  father,  the 
mother  and  the  chiklren  necessarily  dwell  in  the  same  house. 
But  the  prohibitions  of  the  civil  laws  are  accidental,  because 
they  depend  on  an  accidental  circumstance,  cousins-german 
and  others  dwelling  in  the  house  by  accident. 

This  explains  why  the  laws  of  Moses,  those  of  the 
Egyptians,*  and  of  many  other  nations  permitted  the 
marriage  of  the  brother-in-law  with  the  sister-in-law; 
whilst  these  very  marriages  were  disallowed  by  other 
nations. 

In  the  Indies  they  have  a  very  natural  reason  for  admit- 
ting this  sort  of  marriages.  The  uncle  is  there  considered 
as  the  father  and  is  obliged  to  maintain  and  educate  his 
nephew  as  if  he  were  his  own  child  ;  this  proceeds  from  the 
disposition  of  this  people,  which  is  good-natured  and  full  of 
humanity.  This  law  or  this  custom  has  produced  another  ; 
if  a  husband  has  lost  his  wife,  he  does  not  fail  to  marry 
her  sister  :f  which  is  extremely  natural,  for  his  new  consort 
becomes  the  mother  of  her  sister's  children,  and  not  a  cruel 
step-mother. 

15. —  That  we  slioidd  not  regulate  by  the  Principles  of  political 
Laics  those  Tilings  which  depend  on  the  Principles  of  civil  Law. 

As  men  have  given  up  their  natural  independence  to  live 
under  political  laws,  they  have  given  up  the  natural  commu- 
nity of  goods  to  live  under  civil  laws. 

By  the  first,  they  acquired  liberty ;  by  the  second,  pro- 
perty. We  should  not  decide  by  the  laws  of  liberty,  which, 
as  we  have  already  said,  is  only  the  government  of  the  com- 
munity, what  ought  to  be  decided  by  the  laws  concerning 
property.  It  is  a  paralogism  to  say,  that  the  good  of  the 
individual  should  give  way  to  that  of  the  public  ;  this  can 
never  take  place,  except  when  the  government  of  the  com- 
munity, or,  in  other  words,  the  liberty  of  the  subject  is 
concerned  ;  this  does  not  affect  such  cases  as  relate  to  private 
property,  because  the  public  good  consists  in  every  one's 
having  his  property,  which  was  given  him  by  the  civil 
laws,  invariably  preserved. 

*  See  Law  8,  of  the  Code  de  incestis  et  inutilihus  nuptiis. 
t  Edifying  Letters,  ith,  403. 
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Cicero  maintains,  that  tho  Agrarian  laws  were  unjust; 
because  tho  cummunity  was  established  with  no  (.'tlier 
view  than  that  every  one  miglit  bo  able  to  preserve  his 
property. 

Let  US,  tliei  ofore,  Liy  down  a  certain  maxim,  that  wlion- 
ever  the  |iiiblie  good  happens  to  be  the  matter  in  question, 
it  is  not  fur  the  advantage  of  the  public  to  deprive  an  in- 
dividual of  his  property,  or  even  to  retrench  the  least  part 
of  it  by  a  law,  or  a  political  regulation.  In  this  case  we 
h^hould  follow  the  rigour  of  the  civil  law,  which  is  the 
Palladiam  of  piuperty. 

Thus  when  the  public  has  occasion  for  the  estate  of  an 
individual,  it  ought  never  to  act  by  the  rigour  of  political 
law;  it  is  here  that  the  civil  law  ought  to  triumph,  which, 
with  the  eyes  of  a  mother,  regards  every  individual  as  the 
whole  community. 

If  the  political  magistrate  would  erect  a  public  edifice, 
or  make  a  new  road,  he  must  indemnify  those  who  aro 
injured  by  it ;  the  public  is  in  this  respect  like  an  indivi- 
dual who  treats  with  an  individual.  It  is  fully  enough 
that  it  can  oblige  a  citizen  to  sell  his  inheritance,  and  that 
it  can  strip  him  of  this  great  privilege  which  he  holds 
from  tho  civil  law,  the  not  being  forced  to  alienate  his 
possessions. 

After  the  nations  which  subverted  the  Eoman  empire 
had  abused  their  very  conquests,  the  spirit  of  liberty  called 
them  back  to  tliat  of  equity.  They  exercised  the  most 
barbaroias  laws  with  moderation  :  and  if  any  one  should 
doubt  the  truth  of  this,  they  need  only  read  Beaumanoir's 
admirable  work  mi  jurisprudence,  written  in  the  twelfth 
century.  \k 

They  mended  the  highways  in  his  time  as  we  do  at 
present.  He  t^ays,  that  when  a  highway  could  not  be 
repaired,  they  made  a  new  one  as  near  the  old  as  possible ; 
but  indemnified  the  proprietors  at  the  expense  of  those  who 
reaped  an}'  advantage  fiom  the  road.*  They  determined  at 
that  time  by  the  civil  law  ;  in  our  days,  we  determine  by 
the  law  of  politics. 

*  "  Thi'  lord  aiipointed  collci'tors  to  receive  the  toll  from  tho  peiisaiif. 
the  gcntlcnicn  wiTO  ohliged  to  coutribute  by  the  count,  aud  the  clergy 
to  Ihc  bishop." — Beaumuaoir,  chap.  xxii. 

VOL.  II.  U 
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16. — Tliat  we  ought  not  to  decide  hy  the  Rules  of  the  civil  Laio 
ivhen  it  is  proper  to  decide  by  those  of  the  political  Law. 

J\Iost  difficulties  on  this  subject  luay  be  easily  solved  by 
not  confounding  the  rules  derived  from  property  with  those 
which  spring  from  liberty. 

Is  the  demesne  of  a  state  or  government  alienable,  or  is 
it  not  ?  This  question  ought  to  be  decided  by  the  political 
law,  and  not  by  the  civil.  It  ought  not  to  be  decided  by 
the  civil  law,  because  it  is  as  necessary  that  there  should  be 
demesnes  for  the  subsistence  of  a  state,  as  that  the  state 
should  have  civil  laws  to  regulate  the  disposal  of  property. 

If  then  they  alienate  the  demesne,  the  state  will  be  forced 
to  make  a  new  fund  for  another.  But  this  expedient  over- 
turns the  political  government,  because,  by  the  nature  of 
the  thing,  for  every  demesne  that  shall  be  established,  the 
subject  will  always  be  obliged  to  pay  more,  and  the 
sovereign  to  receive  less ;  in  a  word,  the  demesne  is 
necessary,  and  the  alienation  is  not. 

The  order  of  succession  is,  in  monarchies,  founded  on  the 
welfare  of  the  state  ;  this  makes  it  necessary  that  such  an 
order  should  be  fixed  to  avoid  the  misfortunes,  which  I  have 
said  must  arise  in  a  despotic  kingdom,  where  all  is  uncertain, 
because  all  is  arbitrary. 

The  order  of  succession  is  not  fixed  for  the  sake  of  the 
reigning  family  ;  but  because  it  is  the  interest  of  the  state 
that  it  should  have  a  reigning  family.  The  law  which 
regulates  the  succession  of  individuals  is  a  civil  law,  whose 
view  is  the  interest  of  individuals  ;  that  which  regulates 
the  succession  to  monarchy  is  a  political  law,  which  has  in 
view  the  welfare  and  preservation  of  the  kingdom. 

It  follows  hence,  that  when  the  political  law  has  estab- 
lished an  order  of  succession  in  government,  and  this  order 
is  at  an  end,  it  is  absurd  to  reclaim  the  succession  in  virtue 
of  the  civil  law  of  any  nation  whatsoever.  One  particular 
society  does  not  make  laws  for  another  society.  The  civil 
laws  of  the  Eomans  are  no  more  applicable  than  any  other 
civil  laws.  They  themselves  did  not  make  use  of  them 
when  they  proceeded  against  kings ;  and  the  maxims  by 
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which  they  judged  kings  are  so  abominable,  that  they  ought 
never  to  be  revived. 

]t  follows  also  hence,  that  when  the  political  law  has 
obliged  a  family  to  renounce  the  succession,  it  is  absurd 
to  insist  upon  the  restitutions  drawn  from  the  civil  law. 
Kestitutions  are  in  the  law,  and  may  bo  good  against  those 
who  live  in  the  law :  but  they  are  not  proper  for  suoli 
as  have  been  raised  up  for  the  law,  and  who  live  for  tlu; 
law. 

It  is  ridiculous  to  pretend  to  decide  the  rights  of  king- 
doms, of  nations,  and  of  the  whole  globe  by  the  same 
maxims  on  which  (to  make  use  of  an  expression  of  Cicero)* 
we  should  determine  the  right  of  a  gutter  between  in- 
dividuals. 

17. — The  same  Subject  continued. 

Ostracism  ought  to  be  examined  by  the  riilos  of  politics, 
and  not  by  those  of  the  civil  law  ;  and  so  far  is  this  custom 
from  rendering  a  popular  government  odious,  that  it  is,  on 
the  contrary,  extremely  well  adapted  to  prove  its  lenity. 
We  should  be  sensible  of  this  ourselves,  if,  while  banish- 
ment is  always  considered  among  us  as  a  penalty,  we  are 
able  to  separate  the  idea  of  ostracism  from  that  of  punish- 
ment. 

Aristotle  f  tells  us,  it  is  universally  allowed,  that  this 
practice  has  something  in  it  both  humane  and  popular.  If 
in  those  times  and  places  where  this  sentence  was  executed 
they  found  nothing  in  it  that  appeared  odious ;  is  it  for  us 
who  see  things  at  such  a  distance  to  think  otherwise  than 
the  accuser,  the  judges  and  the  accused  tliemselves  ? 

And  if  we  consider  that  this  judgment  of  the  people 
loaded  the  person  with  glory  on  whom  it  was  passed ;  that 
when  at  Athens  it  fell  upon  a  man  without  merit,:}:  from 
that  very  moment  they  ceased  to  use  it  ;§  wo  shall  find  that 
uumbeis  of  people  have  obtained  a  false  idea  of  it ;  for  it  was 
an  admirable  law  that  could  prevent  the  ill  consequences 


♦  Lib.  I.  of  Law8.  t  Rcpub.  lib.  III.  cap.  xiiL 

X  Hypcrboliid.     See  Plutarch,  Life  of  Aristiiles. 

§  It  was  found  opposite  to  the  spirit  of  the  legislator. 

M   2 
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which  the  glory  of  a  citizen  might  produce  by  loading  him 
with  new  glory. 

18. — That  it  is  necessary  to  inquire  whether  the  Laws  which 
seem  contradictory  are  of  the  same  Class. 

At  Eome  the  husband  was  permitted  to  lend  his  wife  to 
another.  Plutarch  tells  us  this  in  express  terms.*  We 
know  that  Cato  lent  his  wife  to  Hortensius,t  and  Cato  was 
not  a  man  to  violate  the  laws  of  his  country. 

On  the  other  hand,  a  husband  who  suffered  his  wife  to  be 
debauched,  who  did  not  bring  her  to  justice,  or  who  took  her 
again  after  her  condemnation  was  punished. |  These  laws 
seem  to  contradict  each  other,  and  yet  are  not  contradictor}'. 
The  law  which  permitted  a  Eoman  to  lend  his  wife  was 
visibly  a  Lacedemonian  institution,  established  with  a  view 
of  giving  the  republic  children  of  a  good  species,  if  I  maybe 
allowed  the  term  ;  the  other  had  in  view  the  preservation 
of  morals.  The  first  was  a  law  of  politics,  the  second  a 
civil  law. 

19. — That  we  should  not  decide  those  Things  hy  the  civil  Law 
which  ought  to  he  decided  hy  domestic  Laws. 

The  law  of  the  Yisigoths  enjoins  that  the  slaves  of  the 
house  shall  be  obliged  to  bind  the  man  and  woman  they  sur- 
prise in  adultery,  and  to  present  them  to  the  husband  and  to 
the  judge  :§  a  terrible  law,  which  puts  into  the  hands  ot 
such  mean  persons,  the  care  of  public,  domestic  and  private 
vengeance ! 

This  law  can  be  nowhere  proper  but  in  the  seraglios  of 
the  East,  where  the  slave  who  has  the  charge  of  the  in- 
closure  is  deemed  an  accomplice  upon  the  discovery  of  the 
least  infidelity.  He  seizes  the  criminals,  not  so  much 
with  a  view  to  bring  them  to  justice,  as  to  do  justice  to 
himself,  and  to  obtain  a  scrutiny  into  the  circumstances 
of  the  action,  in  order  to  remove  the  suspicion  of  his 
negligence. 

*  Plutarch  in  his  comparison  between  Lycurgus  and  Numa. 

t  Plutarch,  Life  of  Cato. 

X  Leg.  11  §  ult.  S.  ad.  leg.  Jul.  de  adultertis, 

§  Law  of  the  Visigoths,  lib.  III.,  tit.  4,  §  6. 
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But,  in  countries  where  women  are  not  guarded,  it  i.s 
ridiculous  to  subject  these  who  govern  the  family  to  the 
inquisition  of  their  slaves. 

This  inquisition  may,  in  certain  cases,  be  at  the  most  a 
particular  domestic  regulation,  but  never  a  civil  law. 

20. — That  we  ought  not  to  decide  by  the  Principles  of  the  civil 
Laws  those  Things  which  belong  to  the  Law  of  Nations. 

Liberty  consists  principally  in  not  being  forced  to  do 
a  thing,  where  the  laws  do  not  oblige  :  people  are  in  this 
state  only  as  they  are  governed  by  civil  laws  ;  and  because 
they  live  under  those  civil  laws,  they  are  free. 

It  follows  hence,  that  princes  who  live  not  among  them- 
selves under  civil  laws  are  not  free ;  they  are  governed  by 
force ;  they  may  continually  force,  or  be  forced.  Hence 
it  follows,  tliat  treaties  made  by  force  are  as  obligatory  as 
those  made  by  free  consent.  When  we,  who  live  under 
civil  laws,  are,  contrary  to  law,  constrained  to  enter  into 
a  contract  we  may,  by  the  assistance  of  the  law,  recover 
from  the  effects  of  violence:  but  a  prince,  who  is  alwaj's 
in  that  state  in  which  he  forces,  or  is  forced,  cannot  com 
plain  of  a  treaty  which  he  has  been  compelled  to  sign. 
This  would  be  to  complain  of  his  natural  state ;  it  would 
seem  as  if  he  would  be  a  prince  with  respect  to  other 
princes,  and  as  if  other  princes  should  be  subjects  with 
respect  to  him ;  that  is,  it  would  be  contrary  to  the  nature 
of  things. 

21. — Tlmi  we  should  not  decide  by  political  Laws  Things 
which  belong  to  tlte  Law  of  Nations. 

Political  laws  demand  that  every  man  be  subject  to  the 
natural  and  civil  courts  of  the  country  where  he  resides, 
and  to  the  censure  of  the  sovereign. 

The  law  of  nations  requires  that  princes  shall  send  am- 
bassadors ;  and  a  reason  drawn  from  the  nature  of  things 
does  not  permit  these  ambassadors  to  depend  either  on  the 
sovereign  to  whom  they  are  sent,  or  on  his  tribunals. 
They  are  the  voice  of  the  prince  who  sends  them,  and 
tkis  voice  ought  to  be  free ;  no  obstacle  should  hinder  the 
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execution  of  their  office:  they  may  fieqnently  offend, 
because  they  speak  for  a  man  entiiely  independent;  they 
might  be  wrongfully  accused,  if  they  were  liable  to  be 
punished  for  crimes  :  if  they  could  be  arrested  for  debts, 
these  might  be  forged.  Thus  a  prince,  who  has  naturally 
a  bold  and  enterprising  spirit,  would  speak  bj-  the  mouth 
of  a  man  who  had  everything  to  fear.  We  must  then  be 
guided,  with  respect  to  ambassadors,  by  reasons  drawn 
from  the  law  of  nations,  and  not  by  those  derived  from 
political  law.  But  if  they  make  an  ill  use  of  their  repre- 
sentative character,  a  stop  may  be  put  to  it  by  sending 
them  back.  They  may  even  be  accused  before  their 
master,  who  becomes  either  their  judge  or  their  accomplice. 


22.— The  unhappy  state  of  the  Ynca  Athualpa. 

The  principles  we  have  just  been  establishing  were 
cruelly  violated  by  the  Spaniards.  The  Ynca  Athualpa* 
could  not  be  tried  by  the  law  of  nations  :  they  ti  ied  him 
by  political  and  civil  laws ;  they  accused  him  for  putting 
to  death  some  of  his  own  subjects,  for  having  many  wives, 
&c.,  and  to  fill  up  the  measure  of  their  stupidity,  they 
condemned  him,  not  by  the  political  and  civil  laws  of  his 
own  country,  but  by  the  political  and  civil  laws  of  theirs. 


23. — That  lohen,  hy  some  Circumstance,  the  political  Law 
becomes  destructive  to  the  State,  ice  ought  to  decide  hy  such  a 
political  Law  as  will  preserve  it,  tchich  sometimes  becomes 
a  Law  of  Nations. 

When  that  political  law  which  has  established  in  the 
kingdom  a  certain  order  of  succession  becomes  destructive 
to  the  body  politic  for  whose  sake  it  was  established,  there 
is  not  the  least  room  to  doubt  but  another  political  law 
may  be  made  to  change  this  order  ;  and  so  far  would  this 
law  be  from  opposing  the  first  that  it  wotdd  in  the  main 
be  entirely  conformable  to  it,  since  both  would  dejDend  on 
this  principle,  that  the  safety  of  the  people  is  the  supremb 

LAW. 

*  See  Garcilaso  de  la  Yega,  p.  108. 
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I  have  paid  *  that  a  great  state  becoming  accessory  to 
anutlier  ia  itself  weakened,  and  even  weakens  the  principal. 
We  know  that  it  is  for  the  interest  of  the  state  to  have 
the  supreme  niaj^istrate  within  itself,  that  the  pxiblic 
revenues  be  well  administered,  and  that  its  specie  be  not 
sent  abroad  to  enrich  anotlier  country.  It  is  of  importance 
that  he  who  is  to  govern  has  not  imbibed  foreign  maxims  ; 
these  are  less  agreeable  than  those  already  established. 
Besides,  men  have  an  extravagant  fondness  for  their  oAvn 
laws  and  customs :  these  constitute  the  happiness  of  every 
community  ;  and,  as  we  learn  from  the  histories  of  all 
nations,  are  rarely  changed  without  violent  commotions 
and  a  great  effusion  of  blood. 

It  follows  hence,  that  if  a  great  state  has  for  its  heir  the 
possessor  of  a  great  state,  the  former  may  reasonably  ex- 
clude him,  because  a  change  in  the  order  of  succession 
must  bo  of  service  to  both  countries.  Thus  a  law  of 
Eussia,  made  in  the  beginning  of  the  reign  of  Elizabeth, 
most  wisely  excluded  from  the  possession  of  the  crown 
every  heir  who  possessed  another  monarchy ;  thus  the  law 
of  Portugal  disqualifies  every  stranger  who  lays  claim  to 
the  crown  by  right  of  blood. 

But  if  a  nation  may  exclude,  it  may  with  greater  reason 
be  allowed  a  right  to  oblige  a  prince  to  renounce.  If  the 
people  fear  that  a  certain  marriage  will  be  attended  with 
such  consequences  as  shall  rob  the  nation  of  its  independ- 
ence, or  dismember  some  of  its  provinces,  it  may  very 
justly  oblige  the  contractors  and  their  descendants  to 
renounce  all  right  over  them ;  while  he  who  renounces, 
and  those  to  whose  prejudice  he  renounces,  have  the  less 
reason  to  complain,  as  the  state  might  originally  have 
made  a  law  to  exclude  them. 

2-4. —  That  the  BcguJations  of  the  Police  are  of  a  different  Class 
from  other  civil  Laws. 

There  are  criminals  whom  the  magistrate  punishes, 
there  are  others  whom  he  reproves.  The  former  are 
subject  to  the  power  of  the  law,  the  latter  to  his  authority  : 

*  See  book  V.  chap.  xiv.  ;  book  VIII.  cliap.  xvi. ;  17,  18,  19,  and 
20,  book  IX.  chap.  iv.  v.  vi.  and  viL  ;  aud  book  X.,  cliap.  ix.  and  x. 
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ihose  are  cut  off  from  society ;  these  they  oblige  to  live 
according  to  the  rules  of  societ}'. 

In  the  exercise  of  the  Police,  it  is  rather  the  magistrate 
who  punishes,  than  the  law ;  in  the  sentence  passed  on 
crimes,  it  is  rather  the  law  which  punishes,  than  the 
magistrate.  The  business  of  the  Police  consists  in  affairs 
which  arise  every  instant,  and  are  commonly  of  a  trifling 
nature :  there  is  then  but  little  need  of  formalities.  The 
actions  of  the  Police  are  quick ;  they  are  exercised  over 
things  which  return  every  day:  it  would  be  therefore 
improper  for  it  to  inflict  severe  punishments.  It  is 
continually  employed  about  minute  particulars ;  great 
examples  are  therefore  not  designed  for  its  purpose.  It  is 
governed  rather  by  regulations  than  laws  ;  those  who  are 
subject  to  its  jurisdiction  are  incessantly  under  the  eye  of 
the  magistrate  :  it  is  therefore  his  fault  if  they  fall  into 
excess.  Thus  we  ought  not  to  confuund  a  flagrant  viola- 
tion of  the  laws,  with  a  simple  breach  of  the  Police  ;  these 
things  are  of  a  different  order. 

Hence  it  follows,  that  the  laws  of  an  Italian  republic,* 
where  bearing  fire-arms  is  punished  as  a  capital  crime  and 
where  it  is  not  more  fatal  to  make  an  ill  use  of  them  than 
to  carry  them,  is  not  agreeable  to  the  nature  of  things. 

It  follows,  moreover,  that  the  aj^planded  action  of  that 
emperor,  who  caused  a  baker  to  be  impaled  whom  he  found 
guilty  of  a  fraud,  was  the  action  of  a  sultan  who  knew 
not  how  to  be  just  without  committing  an  outrage  on 
justice. 

25. —  Tliat  we  should  not  follow  the  general  Disposition  of  the 
civil  Law,  in  things  which  ought  to  he  subject  to  particular 
Mules  drawn  from  their  oivn  Nature. 

Is  it  a  good  law  that  all  civil  obligations  passed  between 
sailors  in  a  ship  in  the  course  of  a  voyage  should  be  null? 
Francis  Pirard  tells  us|  that,  in  his  time,  it  was  not 
observed  by  the  Portuguese,  though  it  was  by  the  French. 
Men  who  are  together  only  for  a  short  time,  who  have  no 
wants,  since  they  are  provided  for  by  the  prince,  who 
have  only  one  object  in  view,  that  of  their  voyage,  who 

*  Venice.  t  Chap.  xIt.  p.  12. 
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are  no  longer  in  society,  but  are  only  the  inhabitants  of  a 
ship,  ought  not  to  contract  obligations  that  were  never 
introduced  but  to  support  the  burden  of  civil  society. 

In  the  same  spirit  was  the  law  of  the  Khodians  made  at 
a  time  when  they  always  followed  the  coasts ;  it  ordained, 
that  those  who  during  a  tempest  staid  in  a  vessel  should 
have  ship  and  cargo,  and  those  who  quitted  it  should  have 
nothing. 


BOOK  XXVII. 

1. — Of  the  Origin  and  Revolutions  of  the  Homan  Laws  on 
Successions. 

This  affair  derives  its  establishment  from  the  most  distant 
antiquity,  and  to  penetrate  to  its  foundation,  permit  me  to 
search  among  the  first  laws  of  the  l\omans  for  what,  I  be- 
lieve, no  body  yet  has  been  so  happy  as  to  discover. 

Wo  know  that  Komulus*  divided  the  land  of  his  little 
kingdom  among  his  subjects ;  it  seems  to  me,  that  hence 
the  laws  of  Rome  on  successions  were  derived. 

The  law  of  the  division  of  lands  made  it  necessary,  that 
the  property  of  one  family  should  not  pass  into  another : 
hence  it  followed,  that  there  were  but  two  orders  of  heirs 
established  by  law,  the  children  and  all  the  descendants 
that  lived  under  the  power  of  the  father,  whom  they 
called  siii  hceredes,  or  his  natural  heirs  ;  and,  in  their  default, 
the  nearest  relatives  on  the  male  side,  whom  they  called 
agnati.] 

It  followed  likewise,  that  the  relatives  on  the  female 
side,  whom  the}''  called  cognati,  ought  not  to  succeed  ;  they 
woi*ld  have  conveyed  the  estate  into  another  family,  which 
was  not  allowed. 

*  Dionys.  Hulicar.  lib.  II.  c.  iii.  Plutarch's  comparison  between 
Nuraa  anil  Lycurgus. 

t  Ast  Si  intvstato  moritur  cui  suus  hxreg  nee  extabit,  agnatus  proxiruut 
familiam  habeto.  Fragment  of  the  law  of  the  Tsvelve  Tables  iu  Ulpian, 
the  last  title. 
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Thence  also  it  followed,  that  the  children  onght  not  to 
succeed  to  the  mother,  nor  the  mother  to  her  children ; 
for  this  might  carry  the  estate  of  one  family  into  another.. 
1'hus  we  see  them  excluded  by  the  law  of  the  Twelve 
Tables:*  it  called  none  to  the  succession  but  the  agnati, 
and  there  was  no  agnation  between  the  son  and  the  mother. 

But  it  was  indifferent  Avliether  the  suus  hceres,  or,  in 
default  of  such,  the  nearest  by  agnation,  was  male  or 
female ;  because,  as  the  relatives  on  the  mother's  side 
could  not  succeed,  though  a  woman  who  was  an  heiress 
should  happen  to  marry,  yet  the  estate  always  I'eturned 
into  the  family  whence  it  came.  On  this  account,  the  law 
of  the  Twelve  Tables  does  not  distinguish,  whether  the 
person  who  succeeded  was  male  or  female.f 

This  was  the  cause,  that  though  the  giandchildren  by 
the  son  succeeded  to  tlie  grandfather,  the  grandchildren  by 
the  daughter  did  not  succeed  ;  for,  to  prevent  the  estate 
from  passing  into  another  family,  ihe  agnati  were  preferred 
to  them.  Hence  the  daughter,  and  not  her  children,  suc- 
ceeded to  the  father. I 

Thus  among  the  primitive  Eomans,  the  women  succeeded, 
when  this  was  agreeable  to  the  law  of  the  division  of 
lands,  and  they  did  not  succeed,  when  this  might  suffer 
by  it. 

Such  were  the  laws  of  succession  among  the  primitive 
Eomans ;  and  as  these  had  a  natural  dependence  on  the 
constitution,  and  were  derived  from  the  divibion  of  lands, 
it  is  easy  to  perceive  that  they  had  not  a  foi'eign  origin, 
and  were  not  of  the  number  of  those  brought  into  the 
republic  by  the  deputies  sent  into  the  cities  of  Greece. 

Dionysius  Halicarnasseus  tells  us§  that  Servins  Tullius, 
finding  the  laws  of  Eomulus  and  Numa  on  the  divi>ion  of 
lands  abolished,  restored  them,  and  made  new  ones  to  give 
the  old  a  greater  weight.  We  cannot  therefore  doubt,  but 
that  the  laws  we  have  been  s^^eaking  <if,  made  in  con- 
eequence  of  this  division,  were  the  work  of  these  three 
Eoman  legislators. 

The  order  of  succession  having  been  established  in  con- 

*  See  the  Frag,  of  Ulpian,  §  S,  tit.  26.  Inst.  tit.  3,  in  prfcmio  ad 
S.  C.  TertulHanum.  t  Paulus.  Ub.  IV.  sent.  tit.  8,  §  3. 

X  Inst.  tit.  Ub.  III.  §  Lib.  IV.  p.  276. 
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sequence  of  a  political  law,  no  citizen  was  allowed  to  break 
in  upon  it  by  his  private  will ;  that  is,  in  the  first  ages  of 
Koine  he  had  not  the  power  of  making  a  testament.  Yet 
it  Would  liavo  been  hard  to  deprive  him,  in  his  last 
moments,  of  the  friendly  commerce  uf  kind  and  beneficent 
actions. 

They  therefore  found  a  method  of  reconciling,  in  this 
respect,  the  laws  with  the  desires  of  the  individual.  lie 
was  permitted  to  disjwseof  his  substance  in  an  asseuibly  of 
the  people ;  and  thus  every  testament  was,  in  some  sort, 
an  act  of  the  legislative  power. 

The  law  of  the  'i'welve  Tables  permitted  the  person  who 
made  his  will,  to  choose  which  citizen  he  pleased  for  his 
hoir.  The  reason  that  induced  the  Roman  laws  so  strictly 
to  restrain  the  number  of  those  who  might  succeed  ab 
intestato  was  the  law  of  the  division  of  lands  ;  and  the 
reason  why  they  extended  so  widely  the  poAver  of  the 
testator  was,  that  as  the  father  might  sell  his  children,*  he 
might  with  greater  reason  deprive  them  of  his  substance. 
These  were  therefore  different  effects,  since  they  flowed 
from  different  principles ;  and  such  is,  in  this  respect,  the 
spirit  of  the  Koman  laws. 

The  ancient  laws  of  Athens  did  not  suffer  a  citizen  to 
make  a  will.  Solon  permitted  it,  with  an  exception  to 
those  who  had  children  ;f  and  the  legislators  of  Kome,  filled 
with  the  idea  of  ])aternal  power,  allowed  the  making  a 
will  even  to  the  prejudice  of  their  children.  It  must  be 
confessed  that  the  ancient  laws  of  Athens  were  more  con- 
sistent than  those  of  Kome.  The  indefinite  permission  of 
making  a  will  which  had  been  granted  to  the  Komans, 
ruined  little  by  little  the  political  regulation  on  the 
division  of  lands  ;  it  was  the  principal  thing  that  intro- 
duced the  fatal  difference  between  riches  and  poverty : 
many  shares  were  united  in  the  same  person  ;  some  citizens 
had  too  much,  and  a  multitude  of  others  had  nothing. 
Thus  the  people  being  continually  deprived  of  their  shares 


*  Dionysius  Halicarnasseus  proves,  by  a  law  of  Nuina,  that  tlie  law 
which  perrnittod  a  father  to  sell  his  son  throe  times  was  made  bj 
Bomuliis,  and  ii  it  by  the  Decemvirs. — Lib.  II, 

t  See  Plutarch's  Life  of  Solou. 


172  THE  SPIEIT  OP  LAWS,  [Book  XXYII. 

were  incessantly  calling  out  for  a  new  distribution  of  lands. 
They  demanded  it  in  an  age  when  the  frugality,  the 
parsimony  and  the  poverty  of  the  Eomans  were  their  dis- 
tinguishing characteristics  ;  as  well  as  at  a  time  when  their 
luxury  had  become  still  more  astonishing. 

Testaments  being  properly  a  law  made  in  the  assembly 
of  the  people,  those  who  were  in  the  army  were  thereby 
deprived  of  a  testamentary  power.  Tlie  people  therefore 
gave  the  soldiers  the  piivilege  of  making  before  their 
companions*  the  dispositions  which  should  have  been  made 
before  them  f 

The  great,  assembly  of  the  people  met  but  twice  a  year; 
besides,  both  the  people  and  the  affairs  brought  before 
theiu  wei'e  increased  ;  they  therefore  judged  it  convenient 
to  permit  all  the  citizens  to  make  their  will  before  some 
Eoman  citizens  of  ripe  age,  who  were  to  represent  the  body 
of  the  people ;  J  they  took  five  citizens,§  in  whose  presence 
the  inheritor  purchased  his  family,  that  is,  his  inheritance, 
of  the  testator  ;||  another  citizen  brought  a  pair  of  scales  to 
weigh  the  value ;  for  the  Romans,  as  yet,  had  no  money .1[ 

To  all  appearance  these  five  citizens  were  to  represent 
the  five  classes  of  the  people  ;  and  they  set  no  value  on  the 
sixth,  as  being  composed  of  men  who  had  no  property. 

We  ought  not  to  say,  with  Justinian,  that  these  scales 
were  merely  imaginary  ;  they  became,  indeed,  imaginary 
in  time,  but  were  not  so  originally.  Most  of  the  laws, 
which  afterwards  regulated  wills,  were  built  on  the  reality 
of  these  scales  :  we  find  sufiicient  proof  of  this  in  the 
fragments  of  Ulpian.**  The  deaf,  the  dumb,  the  prodigal, 
could  not  make  a  will :  the  deaf,  because  he  could  not  hear 
the   words  of  the   buyer  of  the  inheritance ;  the   dumb, 

*  This  testament,  called  in  procinctu,  was  different  from  that  which 
they  styled  mihtary,  which  was  estabUshed  onlyhy  the  constitutions  of 
the  emperors.  I^e^.  1.  ff.  de  militari  testamento.  This  was  one  of  the 
artifice's  by  which  they  cajoled  the  soldiers. 

f  This  testament  was  not  in  writing,  and  it  was  without  formality, 
sine  libra  et  tabulis,  as  Cicero  says,  lib.  I.  de  Oratore. 

X  lustit.  lib.  II.  tit.  10,  §  1.  Aulas  Gellius,  lib.  XV.  cap.  xxvii. 
They  culled  tlus  form  of  testament  per  ses  et  libram. 

§  Ulpian,  tit.  10,  §  2.  ||  Theoph.  Inst.  lib.  II.  tit.  10 

*|[  T.  Livy,  lib.  IV.  nondum  argentum  signatum  erat.  He  speaks  of 
the  time  of  the  siege  of  Veil.  **  Tit.  20,  §  13. 
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because  ho  could  not  pronounce  the  terms  of  nomination; 

the  prodigal,  because  as  ho  was  excluded  from  the  manage- 
ment of  all  aflfairs,  ho  could  not  sell  his  inheritance.  I 
omit  any  farther  examples. 

Wills  being  made  in  the  assembly  of  the  people  were 
rather  the  acts  of  ])olitical  than  of  civil  laws,  a  public 
rather  than  a  private  right ;  whence  it  followed,  that  the 
father  while  his  son  was  under  his  authority  could  not  give 
him  leave  to  make  a  will. 

Among  most  nations,  wills  are  not  subject  to  gix-ater  for- 
malities than  ordinary  contracts;  because  botli  the  one 
and  the  other  are  only  expressions  of  the  will  of  him  who 
makes  the  contract,  and  both  are  equally  a  private  right. 
But  among  the  Komans,  where  testaments  wore  derived 
from  the  public  law  they  were  attended  with  much  greater 
formalities  than  other  affairs  ;*  and  this  is  still  the  case  in 
those  provinces  of  France  which  are  governed  by  the 
Eoman  law. 

Testaments  being,  as  I  have  said,  a  law  of  the  people, 
they  ought  to  be  made  with  the  force  of  a  command,  and  iu 
such  terms  as  are  called  direct  and  imperative.]  Hence  a 
rule  was  formed,  that  they  could  neither  give  nor  transmit 
an  inheritance  without  making  use  of  the  imperative 
words:  whence  it  followed,  that  they  might  very  justly  in 
certain  cases  make  a  substitution  ;J  and  ordain,  that  the 
inheritance  should  pass  to  another  heir ;  but  that  they 
could  never  make  a  fiduciary  bequest,§  that  is,  charge  any 
one  in  terms  of  entreaty  to  rcstoio  an  inheritance,  or  a 
part  of  it,  to  another. 

When  the  father  neither  instituted  his  son  his  heir,  nor 
disinherited  him,  the  will  was  annulled  ;  but  it  was  valid 
though  he  did  not  disinherit  his  daughter,  nor  institute 
her  his  heiress.  The  reason  is  plain :  when  he  neither 
instituted  nor  disinherited  his  son,  he  did  an  injury  to  his 
grandson,  who  might  have  succeeded  ah  intcstato  to  his 
father;  but  in   neither  instituting  nor   disinheriting  his 

•  Instil,  lib.  II.  tit.  ]0,  §  1.  t  Let  Titus  be  my  heir. 

X  VulsJir,  ]ni])illary  hikI  exemplary. 

§  Augustus,  tor  [larticular  reasons,  first  began  to  authorise  the  fidu- 
ciary bequest,  which,  in  the  Romau  law,  was  called  fidei  commissura. 
List  it.  lib.  II.  tit  23,  in  prannio. 
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daughter,  ho  did  no  injury  to  his  daughter's  children,  who 
could  not  succeed  ah  intestato  to  their  mother,  because  they 
were  neither  sui  hceredes,  nor  agnati.* 

The  laws  of  the  ancient  Romans  concerning  successions, 
being  formed  with  the  same  spirit  which  dictated  the 
division  of  lands,  did  not  suflSciently  restrain  the  riches  of 
women ;  thus  a  door  was  left  open  to  luxury,  which  is 
always  inseparable  from  this  sort  of  opulence.  Between 
the  second  and  third  Punic  war,  they  began  to  perceive 
the  evil  and  made  the  Voconian  law  ;■]•  but  as  they  were 
induced  to  this  by  the  most  important  considerations  ;  as 
but  few  monuments  have  reached  us,  that  take  notice  of 
this  law,  and  as  it  has  hitherto  been  spoken  of  in  a  most 
confused  manner,  I  shall  endeavour  to  clear  it  up. 

Cicero  has  preserved  a  fragment,  which  forbids  the 
instituting  a  woman  an  heiress,  whether  she  was  married 
or  unmarried. J 

The  epitome  of  Livy,  where  he  speaks  of  this  law,  says 
no  more  :§  it  appears  from  Cicero||  and  St.  Augustin,^  that 
the  daughter,  though  an  only  child,  was  comprehended  in 
the  prohibition, 

Cato,  the  elder,  contributed  all  in  his  power  to  get  this 
law  passed.**  Auhis  Gellius  cites  a  fragment  of  a  speech, ff 
wliich  he  made  on  this  occasion.  By  preventing  the 
succession  of  women,  his  intent  was  to  take  away  the 
source  of  luxur}' ;  as  by  undertaking  the  defence  of  the 
Oi^pian  law,  he  intended  to  put  a  stop  to  luxury  itself. 

In  the  Institutes  of  Justinianjij:  and  Theophilus,§§  men- 
tion is  made  of  a  chapter  of  the  Voconian  law  which 
limits  the  power  of  bequeathing.  In  reading  these 
authors,  everybody  would  imagine  that  this  chapter   was 

*  Ad  liberos  matris  intestatm  hmredit  as,  leg.  12  Tab.,  non  pertinebat, 
quia,  fcemiriK  sues  hmredes  non  hahent.     Ulpian,  Frag.  tit.  26,  §  7. 

t  It  was  proposed  by  Quintus  Voconius,  tribune  of  the  people.  Sec 
Cicero's  second  oration  against  Verres.  In  the  pjpitonie  of  T.  Livy, 
lib.  XLI.,  we  should  read  Vo'ioniiis,  instead  of  Voluminuf!. 

X  Sanxit ne  quis  lixredem  virginem  neve  mulierem  faceret. 

— Cicero's  second  Oration  against  Verres. 

§  Legem  tulit,  ne  guis  hxredem  mulierem  institueret. — Lib.  IV. 

II  Second  Oration  aguinst  Verres.        T[  Of  the  City  of  God,  lib.  III. 

**  Epitome  of  Livy,  lib.  XL.  ft  Lib.  XXVII.  cap.  vi. 

XX  Instit.  lib.  III.  tit.  22.  §§  Ibid. 
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made  to  prevent  tlio  inlieritancc  from  bcin<^  so  exhausted 
by  legacies  as  to  render  it  unworthy  of  the  heir's  acceptance. 
But  this  was  not  the  spirit  of  the  Yoconian  law.  We 
have  just  seen,  that  they  had  in  view  tlie  hindering 
women  from  inheriting  an  estate.  The  article  of  this  law, 
■which  set  bounds  to  the  power  of  beqiieathing  entered 
into  this  view  :  for  if  people  had  been  250s>es.sed  of  thd 
liberty  to  bequeatli  as  much  as  they  pleased,  the  women 
might  have  received  as  legacies  what  they  could  not 
receive  by  succession. 

The  Yociiuian  law  was  made  to  hinder  the  women  from 
growing  too  wealthy  ;  for  this  end  it  was  necessary  to 
deprive  them  of  large  inheritances,  and  not  of  such  as  wei'e 
incapable  of  supporting  luxury.  The  law  fixed  a  certain 
sum  to  be  given  to  the  women  whom  it  deprived  of  the 
succession.  Cicero,*  from  whom  we  have  this  particular, 
does  not  tell  us  what  was  the  sum ;  but  by  Dio  we  are 
informed  it  was  a  hundred  thousand  sesterces.f 

The  Voconian  law  was  made  to  regulate  opulence,  not 
to  lay  a  restraint  upon  poverty  ;  hence  Cicero  |  informs  us 
that  it  related  only  to  those  whose  names  were  registered 
in  the  censois'  books. 

This  furnished  a  pretence  for  eluding  the  law:  it  is  well 
known  tliat  the  Komans  were  extremely  fond  of  set  forms ; 
and  we  have  already  taken  notice,  that  it  was  the  spirit  of 
the  republic  to  follow  the  letter  of  the  law.  There  were 
fathers  who  would  not  give  in  their  names  to  be  enrolled 
by  the  censors,  because  they  would  have  it  in  their  power 
to  leave  the  succession  to  a  daughter  :  and  the  privstors 
determined  that  this  was  no  violation  of  the  Voconian  law 
since  it  was  not  contrary  to  the  letter  of  it. 

One  Anius  Asellus  had  appointed  his  daughter  his  solo 
heir  and  executrix.  Ho  had  a  right  to  make  this  dis- 
position, says  Cicero  ;§  he  was  not  restrained  by  the 
Voconian  law,  since  he  was  not  included  in  the  census. 

*  "  Nemo  censuit  plus  Fadire  dandum,  quam  posset  lul  oiun  lege 
Voconift  pervenirc."     Dc  finihns  boni  et  ntnli,  lib.  VI. 

t  "  Cum  lege  Vocouiii  mulicrilius  prohihoretur,  ne  qua  mtijorem 
centum  millilms  nummum  liffireditatem  podset  adire."     Lib.  LXVI. 

J  Qui  cotsus  exgi't.     Sucond  Oration  agaiuflt  Verrcs. 

§  CeJiBUS  non  erat.     Ibid. 
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Verres,  during  tlie  time  of  his  prsetorsbip,  had  deprived 
Anius's  daughter  of  the  succession ;  and  Cicero  maintains 
that  Verres  had  been  bribed,  otherwise  he  would  not  have 
annulled  a  disposition  which  all  the  other  praetors  had 
confiimed. 

"What  kind  of  citizens  then  must  those  have  been,  who 
were  not  registered  in  the  census  in  which  all  the  freemen 
of  Eome  were  included  ?  According  to  the  institution  of 
Serving  Tullius,  mentioned  by  Dionysius  of  Halicarnassus,* 
every  citizen  not  enrolled  in  the  census  became  a  slave  ; 
even  Cicero  himself  observes,!  that  such  a  man  forfeited 
his  liberty,  and  the  same  thing  is  aflfii-med  by  Zonaras. 
There  must  have  been  therefore  a  difference  between  not 
being  in  the  census  according  to  the  spirit  of  the  Voconiau 
law,  and  not  being  in  it  according  to  the  spirit  of  Serviua 
Tullius's  institutions. 

They  whose  names  were  not  registered  in  the  first  five 
classes,!  in  which  the  inhabitants  ranked  in  proportion  to 
their  fortunes,  were  not  comprised  in  the  census  according  to 
the  spirit  of  the  Yoconian  law  :  they  who  were  not  enrolled 
in  one  of  these  six  classes,  or  who  were  not  ranked  by  the 
censors  among  such  as  were  called  cerarii,  were  not  included 
in  the  census  according  to  the  spirit  of  Servius's  institu- 
tions. Such  was  the  force  of  nature,  that  to  elude  the 
Yoconian  law  fathers  submitted  to  the  disgrace  of  being 
confounded  in  the  sixth  class  with  the  proletarii  and  capite 
censi,  or  perhaps  to  have  their  names  entered  in  the  CcBritea 
tabulce.§ 

We  have  elsewhere  observed  that  the  Eoman  laws  did 
not  admit  of  fiduciary  bequests.  The  hopes  of  evading  the 
Voconian  law  were  the  cause  of  their  being  introduced : 
they  instituted  an  heir  qualified  by  the  law,  and  they 
begged  he  would  resign  the  succession  to  a  person  whom 
the  law  had  excluded ;  this  new  method  of  disposition 
was  productive  of  very  different  effects.  Some  resigned 
the  inheritance ;  and  the  conduct  of  Sextus  Peduccus  on 


*  Lib.  IV.  t  In  Oratione  pro  Cxcina. 

X  These  five  classes  were  so  considerable,  that  authors  sometimes 
mention  no  more  than  five. 

§  In  Cxritum  tahulas  referri ;  serariui  fieri. 
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an  occasion  of  this  nature  was  very  remarkable.*  A  con- 
siderable succession  was  left  him,  and  nobody  living  knew 
that  he  was  desired  to  resign  it  to  another,  when  ho  waited 
upon  the  widow  of  the  testator  and  made  over  to  her  the 
whole  fortune  belonging  to  her  late  husband. 

Others  kept  possession  of  the  iuheritauco ;  and  here  the 
example  of  1*.  Sextilius  Kufus  is  also  famous,  having  been 
made  use  of  by  Cicero  in  his  disputations  againtst  the 
Epicureans.f  "  In  my  younger  days,"  says  he,  "  I  was 
desired  by  Sextilius  to  accompany  him  to  his  friends,  in 
order  to  know  whether  he  ought  to  restore  the  inheritance 
of  Quintus  Fadius  Gallus  to  his  daughter  Fadia.  There 
were  several  young  people  present,  with  others  of  more 
maturity  and  judgment ;  and  not  one  of  them  was  of 
opinion  that  he  should  give  more  to  Fadia  than  the  lady 
was  entitled  to  by  the  Yoconian  law.  In  consequence  of 
this,  Sextilius  kept  possession  of  a  fine  estate,  of  which  he 
would  not  have  retained  a  single  sestertins  had  he  pre- 
ferred justice  to  utility.  It  is  possible,  added  he,  that  you 
would  have  resigned  the  inlieritanco ;  nay  it  is  possible 
that  Epicurus  himself  would  have  resigned  it ;  but  you 
would  not  have  acted  according  to  your  own  principles." 
Here  I  shall  pause  a  little  to  reflect. 

It  is  a  misfortune  inherent  in  humanity,  that  legislatoi's 
should  be  sometimes  obliged  to  enact  laws  repugnant  to 
the  dictates  of  nature  :  such  was  the  Voconian  law.  The 
reason  is,  the  legislature  considers  the  society  rather  than 
the  citizen,  and  the  citizen  rather  than  the  man.  The  law 
sacrificed  both  the  citizen  and  the  man,  and  directed  its 
views  to  the  prosperity  of  the  republic.  iSu])pose  a  person 
made  a  fiduciary  bequest  in  favour  of  his  daughter ;  the 
law  paid  no  regard  to  the  sentiments  of  nature  in  the 
father,  nor  to  the  filial  piety  of  the  daughter ;  all  it  had 
an  eye  to  was  the  person  to  whom  the  bequest  was  made 
in  trust,  and  who  on  such  occasion  found  hinif-elf  in  a 
tenible  dilemma.  If  he  restored  the  estate  he  was  a  bad 
citizen ;  if  he  kept  it  he  was  a  bad  man.  None  but  good- 
natured  people  thought  of  eluding  the  laAV  ;  and  they  could 
pitch  upon  none  but  honest  men  to  help  them  to  elude  it ; 

•  Cicero,  de  finib.  boni  et  malt,  lib.  II.  t  Ihid. 

VOL.   II.  K 
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for  a  trust  of  this  kind  requires  a  triumph  over  avarice  and 
inordinate  pleasure,  whicli  none  but  honest  men  are  likely 
to  obtain.  Perhaps  in  this  light  to  look  upon  them  as  bad 
citizens  would  have  savouied  too  much  of  severity.  It  is 
not  impossible  but  that  the  legislator  carried  his  point  in 
a  great  measure,  since  his  law  was  of  such  a  nature  as 
obliged  none  but  honest  men  to  elude  it. 

At  the  time  when  the  Voconian  law  was  passed,  the 
Pioraans  still  preserved  some  remains  of  their  ancient 
purity  of  manners.  Their  conscience  was  sometimes  en- 
gaged in  favour  of  the  law;  and  they  were  made  to  swear 
they  would  observe  it :  *  so  that  honesty  in  some  measure 
was  set  in  opposition  against  itself.  But  latterly  their 
morals  were  corrupted  to  such  a  degree  that  the  fidu- 
ciary bequests  must  have  had  less  efficac}'-  to  elude  the 
Voconian  law,  than  that  very  legislator  had  to  enforce  its 
observance. 

The  civil  wars  were  the  destruction  of  an  infinite  number 
of  citizens.  Under  Augustus,  Rome  was  almost  deserted  ; 
it  was  necessary  to  re-people  it.  They  made  the  Papian 
laws,  which  omitted  nothing  that  could  encourage  the 
citizens  to  marry,  and  procreate  child ren.f  One  of  the 
principal  means  was  to  increase,  in  favour  of  those  who 
gave  in  to  the  views  of  the  law,  the  hopes  of  being  heirs, 
and  to  diminish  the  expectations  of  those  who  refused  ; 
and  as  the  Voconian  law  had  rendered  women  incapable 
of  succeeding,  the  Papian  law,  in  certain  cases,  dispensed 
with  this  prohibition. J 

Women, §  especially  those  who  had  children,  were  ren- 
dered capable  of  receiving  in  virtue  of  the  will  of  their 
husbands ;  they  even  might,  when  they  had  children, 
receive  in  virtue  of  the  will  of  strangers.  All  tliis  was  in 
direct  opposition  to  the  regulations  of  the  Voconian  law : 
and  yet  it  is  remarkable,  that  the  spirit  of  this  law  was 
not  entirely  abandoned.     For  example,  the  Papian  law. 


*  Sextilius  said  he  had  sworn  to  observe  it. — Cic.  de  finihus  boni  et 
malt,  lib.  II.         f  See  what  has  been  said  in  book  XXIII.  chap.  xxi. 

X  The  same  difference  occurs  in  several  regulations  of  the  Papian 
law.     See  the  Fragments  of  Ulpian,  §§  4,  5,  and  6. 

§  See  Frag,  of  Ulpian,  tit.  15,  §  16. 
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which  permitted  a  man  -wlio  had  one  child*  to  receive 
an  entire  inlieritance  l>y  the  will  of  a  stranger,  granted 
the  same  favour  to  tlie  wifo  only  when  she  had  tliree 
children.f 

It  mu.st  be  remarked,  that  the  Papianlawdid  not  render 
the  women  who  had  thiee  children  capable  of  succeoiling 
except  in  virtue  of  the  will  of  stiangers  ;  and  that  ^\^th 
respect  to  the  succession  of  relatives,  it  lefi  the  ancient, 
laws,  and  particularly  the  Voconian,  in  all  their  forced 
But  this  did  not  long  subsist. 

Koine,  corrupted  by  the  riches  of  every  nation,  had 
changed  her  manners  ;  the  imtting  a  stop  lo  the  hixnry  of 
women  was  no  longer  minded.  Aulus  Gelliixs,  who  lived 
under  Adrian, §  tells  us,  that  in  his  time  the  Voconian  law 
was  almost  abolished ;  it  was  buried  under  the  opulence 
of  the  city.  Thus  we  find  in  the  sentences  of  Panlus.|| 
who  lived  under  Niger,  and  in  the  fragments  of  Ulpian,^!'' 
who  was  in  the  time  of  Alexander  Sevenis,  that  the  sisters 
on  the  father's  side  might  succeed,  and  that  none  but  the 
relatives  of  a  more  distant  degree  were  in  the  case  of  those 
prohibited  by  the  Voconian  law. 

The  ancient  laws  of  Rome  began  to  be  thought  severe. 
The  prajtors  were  no  longer  moved  except  by  reasons  of 
equity,  moderation  and  decorum. 

Wo  have  seen,  that  by  the  ancient  laws  of  Rome 
mothers  had  no  share  in  the  inheritance  of  their  children. 
The  Voconian  law  aiforded  a  new  reason  for  their  exclusion. 
But  the  Emperor  Claudius  gave  the  mother  the  succession 
of  her  children  as  a  consolation  for  her  loss.  The  Tertullian 
Benatus  consultum,  made  under  Adrian,**  gave  it  them 
when  they  had  three  children  if  free  women,  or  four  if 
they  were  freedwomon.  It  is  evident,  that  this  decree  of 
the  senate  was  only  an  extension  of  the  Papian  law,  which 
in  the  same  case  had  granted  to  women  the  inheritance 

*  Quod  tihi  fiUolus,  vel  filia  nascitur  ex  me. 

Jura  Parentis  hahes ;  propter  me  seriberis  hasres. — Juvenal.  Sat.  9. 
t  Sec  law  f).  C.  Tlu'od.  de  bonis  proscriptorum,  and  Dio,  lib.  V.     Sco 
the  Frag,  of  Ulpiaii,  tit.  last,  §  (J,  and  tit.  2'J,  §  3. 

X  Fragment  of  Ulpian,  tit.  H;,  §  1.     Sozonienus,  lib.  I.  cap.  ii. 
§  Lib.  XX.  cap.  i.  |1  Lib.  IV.  tit.  8,  §  ;5.  t  Tit.  2i;,  §  0. 

**  That  is,  the  Emperor  Pius  who  changed  his  name  to  that  of 
Adrian  by  adoption. 

K  2 


180  THE   SPIRIT   OF   LAWS.  [Book  XXVII. 

left  tliem  "by  strangers.  At  length  Justinian  favoured 
tbem  with  the  succession  independently  of  the  number  of 
their  children.* 

The  same  causes  which  had  debilitated  the  law  against 
the  succession  of  women  subverted  that,  by  degrees,  which 
had  limited  the  succession  of  the  relatives  on  the  woman's 
side.  These  laws  were  extremely  conformable  to  the 
spirit  of  a  good  republic,  where  they  ought  to  have  such  an 
influence,  as  to  prevent  this  sex  from  rendering  either  the 
possession,  or  the  expectation  of  wealth,  an  instrument  of 
luxury.  On  the  contraiy,  the  luxury  of  a  monarchy 
rendering  marriage  expensive  and  costly,  it  ought  to  be 
there  encouraged,  both  by  the  riches  which  women  may 
bestow,  and  by  the  hope  of  the  inheritances  it  is  in  their 
power  to  procure.  Thus  when  monarchy  was  established 
at  Eome,  the  whole  system  of  successions  was  changed. 
The  praetors  called  the  relatives  of  the  woman's  side  in 
default  of  those  of  the  male  side ;  though  by  the  ancient 
laws,  the  relatives  on  the  woman's  side  were  never  called. 
The  Orphitian  senatus  consultum  called  children  to  the 
succession  of  their  mother  ;  and  the  Emperors  Valentinian, 
Theodosius  and  Arcadius  called  the  grandchildren  by  the 
daughter  to  the  succession  of  the  grandfather.!  In  short, 
the  Emperor  Justinian  J  left  not  the  least  vestige  of  the 
ancient  right  of  successions  :  he  established  three  orders  of 
heirs,  the  descendants,  the  ascendants  and  the  collaterals, 
without  any  distinction  between  the  males  and  females  ; 
between  the  relatives  on  the  woman's  side,  and  those  on 
the  male  side  ;  and  abrogated  all  of  this  kind,  which  were 
still  in  force :  he  believed  that  he  followed  nature,  even  in 
deviating  from  what  he  called  the  embarrassments  of  the 
ancient  jurisprudence. 

*  Lib.  II.  cod.  de  jure  liberorum.  Instit.  tit.  3,  §  4,  de  senatus 
consult. 

t  Lib.  9.  Cod.  de  suis  et  legitimis  hfcredibus. 

%  Lib.  XIV.  Cod.  de  suis  et  legitimis  lixredibus,  et  Nov.  118,  and 
127. 

/ 
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BOOK  XXVIII. 

OF   THE   ORIGIN   AND   REVOLUTIONS   OF   THE   CIVIL 
LAWS  AMONG   THE   FRENCH.* 

In  nova  fert  animus  mutatas  dicere  formas 
Corpora Ovid,  Metam. 


1 . — Different  Character  of  the  Laws  of  the  several  People  of 
Germany. 

After  the  Franks  had  quitted  their  own  country,  they 
made  a  compilation  of  the  Salic  laws  with  the  assistance  of 
the  sages  of  their  own  nation. f  The  tribe  of  the  Ripnarian 
Franks  having  joined  itself  under  Clovis  J  to  that  of  the 
Salians  preserved  its  own  customs  ;  and  Theodoric,§  King 
of  Austrasia,  ordered  them  to  bo  reduced  to  writing.  Ho 
collected  likewise  the  customs  of  those  Bavarians  and 
Germans,  who  were  dependent  on  his  kingdom. ||  For 
Germany  having  been  weakened  by  the  migration  of  such 
a  multitude  of  people,  the  Franks,  after  conquering  all 
before  them,  made  a  retrograde  march  and  extended  their 
dominion  into  the  forests  of  their  ancestors.  Very  likely 
the  Thuringian  code  was  given  by  the  same  Theodoric, 
since  the  Thuringians  were  also  his  snbjects.Tf  As  the 
Frisians  were  subdued  by  Charles  Martel  and  Pepin,  their 

*  In  a  private  letter  Montegquieu,  speaking  of  this  book,  says  that  it 
cost  him  so  much  labour  tliat  his  hjiir  turned  grey  on  account  ofit. — Ed. 

t  See  the  prologue  to  tlie  Salic  law.  Mr.  Leibnitz  says,  in  his 
treatise  of  the  origin  uf  the  Franks,  that  this  law  was  made  before  tho 
reign  of  Clovis:  but  it  could  not  bo  before  tho  Franks  had  quitted 
Germany,  for  at  that  time  they  did  not  understand  the  Latin  tongue. 

X  See  Gregory  of  Tours. 

§  See  the  prologue  to  the  law  of  tho  Bavarians,  and  tliat  to  tho 
Salic  law.  ||  Ibid. 

\  Lex  Angliorum  Werinorum,  hoc  est  Thurlngorum. 
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law  cannot  be  prior  to  those  princes.*  Charlemagne,  the 
first  that  reduced  the  Saxons,  gave  them  the  hiw  still 
extant ;  and  we  need  only  read  these  last  two  codes  to  be 
convinced  they  came  from  the  hands  of  conquerors.  As 
80on  as  the  Visigoths,  the  Burgundians  and  the  Lombards 
had  founded  their  respective  kingdoms,  they  reduced  their 
laws  to  wiiting,  not  with  an  intent  of  obliging  the  van- 
(^[uished  nations  to  conform  to  their  customs,  but  with  a 
design  of  following  them  themselves. 

There  is  an  admirable  simplicity  in  the  Salic  and  Eipua- 
rian  laws,  as  well  as  in  those  of  the  Alemans,  Bavarians, 
Thuringians  and  Frisians.  They  breathe  an  original  coarse- 
ness and  a  spirit  which  no  change  or  corruption  of  man- 
ners had  weakened.  They  received  but  very  few  alterations, 
because  all  those  people,  except  the  Franks,  remained  in 
Germany.  Even,  the  Franks  themselves  laid  there  the 
foundation  of  a  great  part  of  their  empire,  so  that  they  had 
none  but  German  laws.  The  same  cannot  be  said  of  the 
laws  of  the  Visigoths,  of  the  Lombards  and  Burgundians; 
their  character  considerably  altered  from  the  great  change 
which  happened  in  the  character  of  those  people  after  they 
had  settled  in  their  new  habitations. 

The  kingdom  of  the  Burgundians  did  not  last  long  enough 
to  admit  of  great  changes  in  the  laws  of  the  conquering 
nation.  Gundebald  and  Sigismond,  who  collected  their  cus- 
toms, were  almost  the  last  of  their  kings.  The  laws  of  the 
Lombards  received  additions  rather  than  changes.  The 
laws  of  Eotharis  were  followed  by  those  ofGrimoaldus,Lmt- 
prandus,  Eachis  and  Astulphus,  but  did  not  assume  a  new 
form.  It  was  not  so  with  the  laws  of  the  Visigoths  ;f  their 
kings  new-moiilded  them,  and  had  them  also  new-moulded 
by  the  clergy. 

The  kings  indeed  of  the  first  race  struck  out  of  the  Salic 
and  Eipuarian  laws  whatever  was  absolutely  inconsistent 

*  They  did  not  know  how  to  write. 

t  They  were  made  by  Eiu-ic,  and  amended  by  Leovigildus.  See 
Isidorus's  chronicle.  Cliaindasninthus  and  Eecessuiuthua  reformed 
them.  Egigas  ordered  the  code  now  extant  to  be  made,  and  com- 
missioned bishops  for  that  purpose ;  nevertheless  the  laws  of  Chainda- 
suinthiis  and  Recessuiuthus  were  preserved,  as  appears  by  the  sixth 
council  of  Toledo. 
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with  Chvisiianity,  but  left  the  main  part  untouched.* 
This  cannt)t  be  said  of  the  hiws  of  the  Visigoths. 

Tlic  laws  of  the  Burgundians,  and  especially  those  of  the 
Visigdths,  admitted  of  corporal  pnnisliments  ;  these  were 
not  tolerated  b\'  the  Salic  and  Kipuarian  laws;|  they  pre- 
served their  character  much  better. 

The  Burguudians  and  Visigoths,  whose  provinces  were 
greatly  exposed,  endeavoured  to  conciliate  the  aH'ections 
of  the  ancient  inhabitants,  and  to  give  them  the  most 
impartial  civil  laws  4  but  as  the  Kings  of  the  Franks  had 
established  their  power,  thej''  had  no  such  considerations. § 

The  Saxons,  who  liA'cd  under  the  dominion  of  the  Fi'anks, 
were  of  an  intractable  temper,  and  prone  to  revolt.  Hence 
we  find  in  their  laws  the  severities  of  a  conqueror,]j  which 
are  not  to  be  met  with  in  the  other  codes  of  the  laws  of 
the  barbarians. 

AVo  see  the  spirit  of  the  German  laws  in  the  pecuniary 
punishment^!,  and  the  spirit  of  a  conqueror  in  those  of  an 
afflictive  nature. 

The  crimes  they  commit  in  their  own  country  are  sub- 
ject to  corporal  punishment;  and  the  .spirit  of  the  German 
laws  is  followed  only  in  the  punishment  of  crimes  com- 
mitted beyond  the  extent  of  their  own  territory. 

They  are  plainlj'  told  that  thcii'  crimes  shall  meet  with 
no  mercy,  and  they  are  refused  even  the  asylum  of 
churches. 

The  bishops  had  an  immense  authority  at  the  court  of 
the  Visigoth  Kings,  the  most  impoitant  atlairs  being  de- 
bated in  cotmcils.  All  the  maxims,  principles  and  views 
of  the  present  inquisition  are  owing  to  the  code  of  the 
Visigoths ;  and  the  monks  have  only  copied  against  tho 
Jews  the  laws  formerly  enacted  hy  bishops. 

In  other  respects  the  laws  of  Gundebald  for  the  Bur- 
gundians  seem   pretty  judicious ;    and  those  of  Eotharis, 

*  See  the  prologue  to  the  law  of  the  Bavarians. 

t  ^^0  find  only  a  few  in  Childuliert's  decree. 

X  See  the  jirologue  to  the  code  of  the  IJurgundiaus,  and  the  code 
itself,  especially  tlie  12th  tit.  §  5,  and  tit.  38.  See  also  Gregory  of 
Tours,  book  II.  chap,  xxxiii.,  and  the  code  of  the  Visigoths. 

§  Ses  lower  down,  chap.  iii. 

1  See  chap.  ii.  §§  8  and  'J,  and  chap.  iv.  §§  2  and  7. 
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and  of  the  other  Lomhard  princes,  are  still  more  so.  But 
the  laws  of  the  Visigoths,  those  for  instance  of  Hecessuin- 
thns,Chaindasiiinthus  anclEgigas  are  puerile, ridiculous  and 
foolish ;  they  attain  not  their  end ;  the}^  are  stiitFed  with 
rhetoric  and  void  of  sense,  frivolous  in  the  substance  and 
bombastic  in  the  style. 


2. — That  the  Laws  of  the  Barbarians  icere  all  personal. 

It  is  a  distinguishing  character  of  these  laws  of  the  bar- 
barians that  they  were  not  confined  to  a  certain  district ; 
the  Frank  was  tried  by  the  law  of  the  Franks,  the  Aleman 
by  that  of  the  Alemans,  the  Burgundian  by  that  of  the 
Burgundians,  and  the  lioman  by  the  Roman  law;  nay,  so 
far  were  the  conquerors  in  tliose  days  from  reducing 
their  laws  to  a  uniform  system  or  body,  that  they  did  not 
even  think  of  becoming  legislators  to  the  people  they  had 
conquered. 

The  original  of  this  I  find  in  the  manners  of  the  Ger- 
mans. These  people  were  parted  asunder  by  maiches, 
lakes  and  forests;  and  Caisar  observes,*  they  were  fond  of 
such  separations.  Their  dread  of  the  Eomans  brought 
about  their  reunion  ;  and  yet  each  individual  among  these 
mixed  people  was  still  to  be  tried  b}'  the  established 
customs  of  his  own  nation.  Each  tribe  ajaart  was  free  and 
independent;  and  when  they  came  to  be  intermixed,  the 
independency  still  continued;  the  country  was  common, 
the  government  peculiar;  the  territory  tlie  same,  and  the 
nations  difterent.  The  spirit  of  personal  laws  prevailed 
therefore  among  those  people  before  ever  they  set  out  from 
tlieir  own  homes,  and  they  carried  it  with  them  into  the 
conquered  provinces. 

We  find  tliis  custom  established  in  the  formulas  of  Mar- 
culfus,"]"  in  the  codes  of  the  laws  of  the  barbarians,  but 
chiefly  in  the  law  of  the  Kipuarians:|:  and  the  decrees  of 
the  kings  of  the  first  race,§  whence  the  capitularies  on  that 

*  De  hello  Gallico,  lib.  VI.        t  Lib.  I.,  formul.  8.         %  Chap,  xxxi, 
§  That  of  Clotarius  in  the  year  560,  in  the  etlition  of  the  Capita* 
laries  of  Balusius,  vob  i.  art.  4,  ib.  in  fine. 
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subject  in  the  second  race  were  derived.*  Tlae  cliildren 
followed  the  law.s  of  their  fathcr,t  the  wife  that  ot"  her 
husband,!  the  widow  came  back  to  her  own  original  law,§ 
and  the  frecdman  was  under  that  of  his  patron. ||  Besides, 
eveiy  man  could  make  choice  of  what  laws  he  pleased ; 
but  the  constitution  of  Lotharius  I.^  required  that  this 
choice  should  be  made  public. 

3. — Capital  Difference  between  the  Salic  Laics  and  those 
of  the  Visigoths  and  Burgundians 

We  have  already  observed  that  the  laws  of  the  Burgun 
dians  and  Visigoths  were  impartial;  but  it  was  otherwise 
with  regard  to  the  Salic  law,  for  it  established  between 
the  Franks  and  Romans  the  most  mortifying  distinctions. 
When  a  Frank,  a  barbarian,  or  one  living  under  the  Salic 
law  happened  to  be  killed,  a  composition  of  200  sols  was 
to  be  i)aid  to  his  lelatives;**  only  100  npon  the  killing  of 
a  Eoman  proprietor,!!  and  no  more  than  forty-five  for  a 
Eoman  tributary.  The  composition  for  the  murder  of  one 
of  the  king's  vassals,  if  a  Frank,  was  600  sols  ;|  J  if  a 
Roman,  though  the  king's  guest,§§  only  300!|||  The  Salic 
law  made  therefore  a  cruel  distinction  between  the  Frank 
and  Roman  lord,  and  the  Frank  and  Roman  commoner. 

Farther,  if  a  number  of  people  were  got  together  to 
assault  a  Frank  in  his  house,!^  and  he  happened  to  be 
killed,  the  Salic  law  oidained  a  composition  of  600  sols; 
but  if  a  Roman  or  a  freedman  was  assaulted,  only  one-half 
that  comjiosition.***     By  the  same  law,|ff  if  a  Roman  put 

*  Capitularies  added  to  tlie  law  of  the  Lombards,  lib.  I.  tit.  2"),  cap. 
Ixxi.  lit).  II.  tit.  41,  cap.  vii.  and  tit.  5G,  cup.  i.  and  ii.  f  Iljid. 

X  Ibid.  lib.  VI.  tit.  7,  cap.  i.  §  Ibid.  cap.  ii. 

II  Ibid.lil).  II.  tit.  1^5,  cap.  ii. 

^  In  the  law  ol'  the  Lombards,  lib.  II.  tit.  57. 

**  Salicliiw,  tit.  4),  §  1. 

tt  "Qui  resin  pago  ul)i  renianetpropriiisliabet."— Salic  law,  tit.  44, 
sec.  15.  XX     "  Qui  in  trusto  doniiiiiea  est." — Ibid.  tit.  41,  §  4. 

§§  "Si  Rnmanus  homo  eonviva  regis  fuerit." — Ibid.  §  (J. 

Illl  Tlic  principal  Romans  followed  the  court,  as  may  be  seen  by  the 
lives  of  several  bi.sliops,  who  were  there  educated;  tliere  were  hiirdly 
anv  but  Koinans  that  knew  how  to  write. 

it  ^f^lic  law,  tit.  45. 

***  Lidus  wlioso  condition  was  better  tlian  that  of  a  bondman. — Lav 
of  tho  Alemaus,  chap.  xcv.  ftt  '^  it-  ^•''>  §§  ^  and  4. 
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a  Frank  in  irons,  lie  was  liable  to  a  composition  of  30  sols., 
but  if  a  Frank  had  thus  used  a  Roman,  he  paid  only  15. 
A  Frank,  sti'ipped  by  a  Koman,  was  entitled  to  the  com- 
j)osition  of  G2k  sols,  and  a  Roman  stripped  by  a  Frank 
received  only  30.  Such  unequal  treatment  must  needs 
have  been  very  grievous  to  a  Roman. 

And  yet  a  celebrated  author*  forms  a  system  of  the 
establishment  of  the  FranJcs  in  Gaul,  on  a  supposition  that 
they  were  the  best  friends  of  the  Romans.  The  Franks 
then,  the  best  friends  of  the  Romans,  they  who  did,  and 
they  who  sutlered  from  the  Romans  such  an  infinite  deal 
of  mischief!  t  The  Franks,  the  friends  of  the  Romans, 
they  who,  after  subduing  them  by  their  arms,  oppressed 
them  in  cold  blood  by  their  laws !  The}'  were  exactly  the 
friends  of  the  Romans  as  the  Tartars  wlio  conquered  China 
v/ere  the  friends  of  the  Chinese. 

If  some  Catholic  bishops  thought  fit  to  make  use  of  the 
Franks  in  destroying  the  Arian  Kings,  does  it  follow  that 
the}'  had  a  desire  of  living  under  those  barbarous  people? 
And  can  we  hence  conclude  that  the  Franks  had  any  par- 
ticular regard  for  the  Romans?  I  should  draw  quite  dif- 
ferent consequences ;  the  less  the  Franks  had  to  fear  from 
the  Romans,  the  less  indulgence  they  showed  them. 

The  Abbe  du  Bos  has  consulted  but  indifferent  autho- 
rities for  his  history,  such  as  poets  and  orators ;  works  of 
parade  and  ostentation  are  improper  foundations  for  building 
systems. 

4. — In  ivhat  manner  the  Boman  Laio  came  to  be  lost  in  the 
Country  subject  to  the  Franks,  and  preserved  in  that  subject 
to  the  Goths  and  Burgundians. 

What  has  been  above  said  will  throw  some  light  upon 
other  things,  which  have  hitherto  been  involved  in  great 
obscurity. 

The  country  at  this  day  called  France  was  under  the 
first  race  governed  by  the  Roman  law,  or  the  Theodosian 
code,  and  by  the  different  laws  of  the  Barbarians, J  who 
settled  in  those  parts. 

*  The  Abbe  du  Bos. 

t  Witness  the  expedition  of  Arbogastes,  in  Gregory  of  Tours,  Hist, 
lib.  II.  {  The  Franks,  tlie  Visigoths  and  Burgundians. 
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In  the  country  subject  to  tlio  Franks  llio  Salic  law  was 
establi.slu'd  for  the  Franks,  and  the  Tlic()ih)sian  code*  for 
the  111  mums.  In  that  subject  to  the  Visigoths,  a  compila- 
tion of  the  Thct)dosian  code,  made  by  older  of  ALiiic,f 
regulated  dispute's  among  the  Konians ;  and  the  national 
customs,  Avhich  Euric  caused  to  be  reduced  to  writing.^ 
determined  those  among  the  Visigoths.  But  how  comes  it, 
some  will  say,  that  tlie  Salic  laws  gained  almost  a  general 
authority  in  the  country  of  the  Franks,  and  the  Koman 
law  gradually  declined  ;  whilst  in  the  jniisdictiun  of  the 
Visigoths  the  Eoman  law  spread  itself,  and  obtained  at  last 
a  general  sway  ? 

My  answer  is,  that  the  Iionian  law  came  to  be  disused 
among  the  Franks  because  of  the  great  advantages  accruing 
from  being  a  Frank,  a  Barbarian,  §  or  a  person  living 
under  the  Salic  law;  every  one,  in  that  case,  readily 
quitting  the  Eoman  to  live  under  the  Salic  law.  Tho 
clergy  alone  retained  it,||  as  a  change  would  bo  of  no 
advantage  to  them.  The  difference  of  conditions  and  ranks 
consisted  only  in  the  largeness  of  the  composition,  as  I 
shall  show  in  another  place.  Now  particular  lawslf  allowed 
the  clergy  as  f  ivouiablo  compositions  as  those  of  tho  Franks, 
for  which  reason  they  retained  the  Ivoman  law.  This  law 
brought  no  hardships  upon  them ;  and  in  other  res])ccts  it 
was  ju'operest  for  them,  as  it  was  tho  work  of  Christian 
emperors. 

*  It  was  finished  in  438. 

t  The  20th  year  of  the  rcif^n  of  this  prince,  and  jnihlished  two  years 
after  by  Anian,  as  appears  from  the  piifacc  to  that  code. 

X  Tlie  year  504,  of  tlic  Spanish  era,  tiic  Clu-oiiiule  of  Isidoru.s. 

§  Fraiictun,'iiut  liarbaruui,  aut  liouiiueni  qui  Salica  lege  vivit.— Salio 
law,  tit.  44,  §  1. 

II  Arcordhui  to  the  Eoman  law  under  which  the  church  lives,  as  is  said 
in  tho  law  of  the  Eipuarians,  tit.  58,  §  1.  See  also  the  numberless 
authorities  on  this  head  pronounced  by  Du  Cange,  under  tho  word 
Lex  Uoiiiana. 

*[[  See  the  Capitularies  added  to  tho  Salic  law  in  Lindembrock,  at 
the  end  of  that  law,  and  the  dilfereiit  codes  of  the  lnwsof  tiie  I5arb;irian8 
concerning  the  iirivileges  of  ecclesiastics  in  this  respect.  See  also  tho 
letter  of  (..'harleuiai^iie  to  his  son  I'ttpin,  King  of  Italy,  in  the  year  .^07, 
in  th(^  edition  of  Baluzius,  toni.  i.  4(J2,  wlure  it  is  Siiid,  thnt  an  ecclesi- 
astic sliould  receive  a  trijile  compensation:  and  the  Collection  of  tho 
Capitularies,  lib.  V.  art.  302,  torn.  i. — Edition  of  Baluzius. 
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On  the  other  hand,  in  the  Y)ntrimony  of  the  Visigoths,  as 
the  Visigoih  law*  gave  no  civil  advantages  to  the  Visigoths 
over  the  Koinans,  the  Litter  had  no  reason  to  discontinue 
living  under  tlieir  owii  law  in  order  to  embrace  another. 
They  retained  therefore  their  own  laws,  without  adopting 
those  of  the  Visigoths. 

This  is  still  farther  confirmed  in  proportion  as  we  pro- 
ceed in  our  inquiry.  The  laAv  of  Gundebald  was  extremely 
impartial,  not  favouring  the  Bnrgundians  more  than  the 
Romans.  It  appears  by  the  pieamble  to  that  law  that  it 
was  made  for  the  Bnrgundians,  and  to  regulate  the  disputes 
which  might  ari.^e  between  them  and  the  Romans ;  and  in 
the  latter  case  the  judges  were  equally  divided  of  a  side. 
This  was  necessary  for  jiarticular  reasons,  drawn  from  the 
political  regulations  of  those  times.f  The  Roman  law  was 
continued  in  Burgundy,  in  order  to  regulate  the  disputes 
of  Romans  among  themselves.  The  latter  had  no  induce- 
ment to  quit  tlieir  own  law,  as  in  the  country  of  the  Franks ; 
and  rather  as  the  Sulic  law  was  not  established  in  Bur- 
gundy, as  appears  by  the  famous  letter  which  Agobard 
wrote  to  Lewis,  the  Pious. 

Agobard :{:  desired  that  prince  to  establish  the  Salic  law 
in  Burgundy ;  consequently  it  had  not  been  established 
there  at  that  time.  Thus  the  Roman  law  did,  and  still 
does  subsist  in  so  many  provinces,  whi(;h  formerly  de- 
pended on  this  kingdom. 

The  Roman  and  Gothic  laws  continued  likewise  in  the 
country  of  the  establishment  of  the  Goths,  where  the 
Salic  law  was  never  received.  When  Pepin  and  Charles 
Martel  expelled  the  Saracens,  the  towns  and  provinces 
which  submitted  to  these  princes  petitioned  for  a  con- 
tinuance of  their  own  laws  and  obtained  it ;  §    this,  in 

*  See  that  law. 

t  Of  tliis  I  shall  speak  in  anothei-  place,  book  XXX.,  chap.  vi.  vii, 
viii.  and  ix.  Ao;ob.  Opera. 

§  See  Gervaise  de  Tilbury,  in  Duchesne's  Collection,  torn.  iii.  p.  366. 
Facta  pactione  cum  Francis,  quod  illic  Gothi  patriis  legibu.'j,  moribus 
paternis  vivant.  Et  sic  Narbonensis  provincia  Pippino  subjicitur. 
And  a  chronicle  of  the  year  759,  produced  by  Catel,  hist,  of  Languedoc. 
And  the  uncertain  author  of  the  Life  of  Lewis  the  Debonnaire,  upon 
the  demand  made  by  the  people  of  Septimania,  at  the  assembly  in 
Carifiiaco,  in  Duchesne's  Collection,  torn.  ii.  p.  316. 
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Bpite  of  the  usages  of  tl^oso  times,  when  all  laws  were 
personal,  soon  made  the  Koman  law  to  be  considered  as  a 
real  and  territorial  law  in  those  countries. 

This  apjiears  by  the  edict  of  Charles  the  Bald,  given  at 
Pistes  in  the  year  8(34,  which  distinguishes  the  countries 
where  causes  were  decided  by  the  Koiuan  law  from  where 
it  was  otherwise.* 

The  edict  of  Pistes  shows  two  things ;  (mo,  that  there 
were  countries  where  causes  were  decided  by  the  Koman 
law,  and  others  where  they  were  not ;  and  the  other,  that 
those  countries  where  the  Koman  law  obtained  were 
precisely  the  same  where  it  is  still  followed  at  this  veiy 
day,  as  appears  by  the  said  edict :  f  thus  the  distinction  of 
the  provinces  of  France  under  custom  and  those  under  loritten 
law  was  already  established  at  the  time  of  the  edict  of 
Pistes. 

I  have  observed,  that  in  the  beginning  of  the  monarchy 
all  laws  were  personal ;  and  thus  when  the  edict  of  Pistes 
distinguishes  the  countries  of  the  Eoman  law  from  those 
which  were  otherwise,  tlie  meaning  is,  that  in  countries 
which  were  not  of  the  Eoman  law,  such  a  multitude  of 
people  had  chosen  to  live  under  some  or  other  of  the  laws 
of  the  Barbarians  that  there  were  scarcely  any  who  would 
be  subject  to  the  Eoman  law ;  and  that  in  the  countries  of 
the  Koman  law  there  were  few  who  would  choose  to  live 
under  the  laAvs  of  the  Barbarians. 

I  am  not  ignorant  that  what  is  hero  advanced  will  be 
reckoned  new ;  but  if  the  things  which  I  assert  be  true, 
surely  they  are  very  ancient.  After  all,  what  great 
matter  is  it,  whether  they  come  from  me,  from  the 
Valesiuses,  or  from  the  Bignons  ? 

5. — Tlie  same  Subject  continued. 

The  law  of  Gundebald  subsisted  a  long  time  among  the 
Burgundians,  in  conjunction  with  the  Eoman  laAv  ;  it  was 
still  in  use  under  Louis,  the  Pious,  as  Agobard's  letter 

*  In  ilia  terra  in  qua  judicia  secundum  legem  Romanam  tenninantur, 
secundum  ipsam  legem  judicetur  ;  et  in  ilia  terra  in  qua,  &c.,  art.  lli. 
Seo  also  art.  20. 

t  See  art.  12  aud  16  of  the  edict  of  Pietoa  in  CavUono  in  Narbona, 
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plainly  evinces.  In  like  manner,  lliongh  the  edict  of  Pistes 
calls  the  country  occupied  by  the  Visigoths  the  country  of 
the  Roman  law,  yet  the  law  of  the  Visigoths  was  always 
in  force  there ;  as  appears  by  the  synod  of  Troyes  held 
under  Louis,  the  Stammerer,  in  the  year  878,  that  is, 
fourteen  years  after  the  edict  of  Pistes. 

In  process  of  time  the  Gothic  and  Burgundian  laws  fell 
into  disuse  even  in  their  own  country,  which  was  owing 
to  those  general  causes  that  everywhere  suppressed  the 
personal  laws  of  the  Barbarians. 

0. — Hoiv  the  Roman  Law  Jcept  its  Ground  in  the  Demesne 
of  the  Lombards. 

The  facts  all  coincide  with,  my  principles.  The  law  of 
the  Lombards  was  impartial,  and  the  Eomans  were  under 
no  temptation  to  quit  their  own  for  it.  The  motive  which 
j^revailed  with  the  Romans  under  the  Franks  to  make 
choice  of  the  Salic  law  did  not  take  place  in  Italy ;  hence 
the  Roman  law  maintained  itself  there,  together  with  that 
of  the  Lombards. 

It  even  fell  out,  that  the  latter  gave  way  to  the  Roman 
institutes,  and  ceased  to  be  the  law  of  the  ruling  nation  ; 
and  though  it  continued  to  be  that  of  the  principal  nobility, 
yet  the  greatest  part  of  the  cities  formed  themselves  into- 
republics,  and  the  nobility  mouldered  away  of  themselves, 
or  were  destroyed.*  The  citizens  of  the  new  republics 
had  no  inclination  to  adopt  a  law  which  established  the 
custom  of  judiciary  combats,  and  whose  institutions  re- 
tained much  of  the  customs  and  usages  of  chivalry.  As 
the  clergy  of  those  days,  a  clergy  even  then  so  powerful 
in  Italy,  lived  almost  all  under  the  Roman  law,  the  number 
of  tliose  who  followed  the  institutions  of  the  Lombards 
must  have  daily  diminished. 

Besides,  the  institutions  of  the  Lombards  had  not  that 
extent,  that  majesty  of  the  Roman  law,  by  which  Italy 
was  reminded  of  her  universal  dominion.  The  institutions 
of  the  Lombards  and  the  Roman  law  could  be  then  of  no 
other  use  than  to  furnish  out  statutes  for  those  cities  that 

*  See  what  Machiavel  says  of  the  ruin  of  the  ancient  nobihty  of 
Florence. 
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•were  erected  into  republics.  Now  wliich  could  better 
furiiifih  them,  the  institutions  of  the  Lombards  that 
deteiiuined  on  some  particular  cases,  or  the  Koman  law 
■which  embraced  tliem  all  ? 

7. — How  the  Boman  Law  came  to  he  lost  in  Sjjain. 

Things  happened  otherwise  in  Spain.  The  law  of  the 
Visigoths  prevailed,  and  the  Koman  law  was  lost.  Chainda- 
suinthus  *  and  liecessuinthus  ])roscribed  the  IJoman  laws,")" 
and  even  forbade  citing  them  in  tlieir  courts  ot  judicature, 
liecessuinthus  was  likewise  author  of  the  law  which  took 
otf  the  prohibition  of  marriage  between  the  Goths  and 
liomans-l  It  is  evident  that  these  two  laws  had  the  same 
spirit ;  this  king  wanted  to  remove  the  princijjal  causes  of 
separation  which  subsisted  between  the  Goths  and  the 
Eomans.  Now  it  was  thought  that  nothing  made  a  wider 
separation  than  the  prohibition  of  intermarriages,  and  the 
liberty  of  living  under  different  institutions. 

But  though  the  Kings  of  the  Visigoths  had  proscribed 
the  Koman  law,  it  still  subsisted  in  the  demesnes  they 
jjossessed  in  South  Gau].§  These  countries  being  distant 
from  the  centre  of  the  monarchy  lived  in  a  state  of  great 
independence.  We  see  from  tlie  history  of  Vamba,  who 
ascended  the  throne  in  672,  that  the  natives  of  the  country 
had  become  the  prevail  injj  party.  ||  Hence  the  Koman  law 
had  greater  authority  and  tlie  Gothic  less.  The  Spanish 
laws  neither  suited  their  manners  nor  their  actual  situa- 
tion ;  the  people  might  likewise  1)0  obstinately  attached  to 
the  Koman  law,  because  they  had  annexed  to  it  the  idea 
of  liberty.  Besides,  the  laws  of  Chaindasuinthus  and  of 
Recessuinthus  contained  most  severe  regulations  against 

*  He  began  to  reign  in  the  year  642. 

t  Wo  will  no  longer  bo  harassed  either  by  foreign  or  by  the  Roman 
laws.— Law  of  the  Visigoths,  lib.  II.  tit.  1,  §§  !)  mid  10. 

X  Ut  tam  Gotho  lioinauam,  qiKtin  llomaiio  Gotham  matrimonio  liceat 
sociari. — Law  of  the  Visigoths,  lib.  IIL  tit.  I.  chap.  i. 

§  See  Liv.  IV.  19  and  26. 

II  The  revolt  of  tliese  provinces  was  a  general  defection,  as  appears 
by  the  senttncu  in  the  sequel  of  the  history.  Paulus  ami  his  ailhtrenta 
were  Koinans;  they  were  even  favoured  by  the  bishops.  Vamba  durst 
not  put  to  death  the  rebels  whom  he  had  quelled.  Tlio  author  of  the 
history  calls  Narbonne  Gaul  the  nursery  of  treaaou. 
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the  Jews ;  bi;t  these  Jews  had  a  vast  deal  of  power  in 
South  Gauh  The  author  of  the  history  of  King  Vamba 
calls  these  provinces  the  brothel  of  the  Jews.  When  the 
Saracens  invaded  these  provinces,  it  was  by  invitation  ;  and 
who  could  have  invited  them  but  the  Jews  or  the  Romans  ? 
The  Goths  were  the  first  that  were  oppressed,  because  they 
were  the  ruling  nation.  We  see  in  Procopius,  that  during 
their  calamities  they  withdrew  out  of  Narbonne  Gaul  into 
Spain.*  Doubtless,  under  this  misfortune,  they  took  refuge 
in  those  provinces  of  Spain  which  still  held  out ;  and  the 
number  of  those  who  in  South  Gaul  lived  under  the  law 
of  the  Visigoths  was  thereby  greatly  diminished. 

8. — A  false  Capitulary. 

Did  not  that  wretched  compiler  Benedictus  Levita 
attempt  to  transform  this  Visigoth  establishment,  which 
prohibited  the  use  of  the  Eoman  law,  into  a  capitulary  f 
ascribed  since  to  Charlemagne?  He  made  of  this  par- 
ticular institution  a  general  one,  as  if  he  intended  to 
exterminate  the  Eoman  law  throughout  the  universe. 

9. — In  what  manner  the  Codes  of  Barbarian  Laws,  and  the 
Capitularies  came  to  he  lost. 

The  Salic,  the  Ripuarian,  Burgundian  and  Visigoth  laws 
came,  by  degrees,  to  be  disused  among  the  French  in  the 
following  manner : 

As  fiefs  became  hereditary,  and  arriere-fiefs  extended, 
many  usages  were  introduced,  to  which  these  laws  were 
no  longer  applicable.  Their  spirit  indeed  was  continued, 
which  was,  to  regulate  most  disputes  by  fines.  But  as  the 
value  of  money  was,  doubtless,  subject  to  change,  the  fines 
were  also  changed ;  and  we  see  several  charters,^  where 
the  lords  fixed  the  fines,  that  were  payable  in  their  petty 

*  "  Gothi,  qui  cladi  superfuerant,  ex  Gallia  cum  uxoribus  liberisque 
egressi,  in  Hispaniam  ad  Teudim  jam  palam  tyrannum  se  receperunt." 
— De  Bella  Gothorum,  lib.  I.  chap.  xiii. 

t  Capitularies,  lib.  VI.  chap,  cclxix.  of  the  year  1613,  edition  of 
Baluzius,  p.  1021. 

X  M.  de  la  Thaumassiere  has  collected  many  of  them.  See,  for 
instance,  chap.  Ixi.,  Ixvi.  and  others. 
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courts.  Thus  the  spiiit  of  the  hiw  was  followed,  without 
adhering  to  the  law  itself. 

Besides,  as  France  was  divided  into  a  number  of  petty 
lordships,  which  acknowledged  ratlier  a  feudal  than  a 
political  dependence,  it  was  very  diflieult  for  oidy  one  law 
to  be  autliorised.  And,  indeed,  it  would  be  impossible  to 
Bee  it  observed.  The  custom  no  longer  prevailed  of  sending 
extraordinary  officers*  into  the  provinces,  to  inspect  the 
administiation  of  justice,  and  ])olitical  affairs ;  it  appears, 
even  by  the  charteis,  that  when  new  fiefs  were  established 
our  kings  divested  themselves  of  the  right  of  sending  those 
officers.  Thus,  when  almost  everything  had  become  a  fief, 
these  officeis  could  not  be  employed  ;  there  was  no  longer 
a  common  law  because  no  one  could  enforce  the  observance 
of  it. 

The  Salic,  Burgundian  and  Visigoth  laws  were,  there- 
fore, extremely  neglected  at  the  end  of  the  second  race; 
and  at  the  beginning  of  the  third  they  were  scarcely 
ever  mentioned. 

Under  the  first  and  second  race,  the  nation  was  often 
assembled  ;  that  is,  the  lords  and  bishops  ;  the  commons 
were  not  yet  thought  of.  In  these  assemblies,  attempts 
were  made  to  regulate  the  clergy,  a  body  which  formed 
itself,  if  I  may  so  speak,  under  the  conquerors,  and  esta- 
blished its  privileges.  The  laws  made  in  these  assemblies 
aie  what  we  call  the  Capitularies.  Hence  four  things 
ensued  :  the  feudal  laws  were  established  and  a  great  part 
of  the  church  revenues  was  administered  by  those  laws ; 
the  clergy  etl'ected  a  wider  separation,  and  neglected  those 
decrees  of  reformation  where  they  themselves  were  not 
the  only  reformers  ;t  '-^  collection  was  made  of  the  cancms 
of  councils  and  of  the  decretals  of  popes ;}  and  these  the 

•  Jlf/ss/  Dominic!. 

t  Lot  not  tliu  bisliops,  says  Cliarlos  the  Bald,  in  tlie  Capitulary  of 
844,  art.  8,  under  pretencu  of  the  authority  of  making  canons,  op|)osc 
this  constitution,  or  neglect  the  observance  of  it.  It  seems  he  already 
foresaw  the  tall  thereof. 

X  In  the  collection  of  canons  a  vast  mnriber  of  the  decretals  f>f  the 
popes  were  inserted;  they  were  very  few  in  tlu;  ancient  collection. 
Dionysius  Kxiguns  put  a  great  niaiiy  into  his;  but  that  of  Isidorus 
Mercator  wa.s  HtuliVd  with  genuine  and  .x]>nrions  di  cretul.s.  1"he  old 
collection  obtained  in  France  till  Charlemagne.    This  jirince  received 

VOL.   lU  0 
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clergy  received,  as  coming  from  a  purer  source.  Ever  since 
the  erection  of  the  grand  tiefs,  our  kings  as  we  have  already 
observed,  had  no  longer  any  deputies  in  the  provinces  to 
enforce  the  observance  of  their  laws  ;  and  hence  it  is,  that, 
under  the  third  race,  we  find  no  more  mention  made  of 
Capitularies. 

10. —  The  same  Subject  continued. 

Several  capitularies  were  added  to  the  law  of  the 
Lombards,  as  well  as  to  the  Salic  and  Bavarian  laws.  The 
reason  of  this  has  been  a  matter  of  inquiry  ;  but  it  must  be 
sought  for  in  the  thing  itself.  There  were  several  sorts  of 
capitularies.  Some  had  relation  to  political  government, 
others  to  economical,  most  of  them  to  ecclesiastical  polity, 
and  some  few  to  civil  government.  Those  of  the  last 
species  were  added  to  the  civil  law,  that  is,  to  the  personal 
laws  of  each  nation ;  for  which  reason  it  is  said  in  the 
Capitularies,  that  there  is  nothing  stipulated  therein 
contrarj^  to  the  Eoman  law.*  In  eifect,  those  capitularies 
regarding  economical,  ecclesiastical,  or  political  govern- 
ment had  no  relation  to  that  law;  and  those  concerning 
civil  government  had  reference  only  to  the  laws  of  the 
barbarous  people,  which  were  explained,  amended,  enlarged 
or  abridged.  But  the  adding  of  these  capitularies  to  the 
personal  laws  occasioned,  I  imagine,  the  neglect  of  the 
very  body  of  the  Capitularies  themselves;  in  times  of 
ignorance,  the  abridgment  of  a  work  often  causes  the  loss 
of  the  work  itself. 

11. — OtJier  Causes  of  the  Disuse  of  the  Codes  of  Barbarian 
Laics,  as  well  as  of  the  Roman  Law,  and  of  the  Capitularies. 

When  the  German  nations  subdued  the  Eoman  empire, 
they  learned  the  use  of  writing;  and,  in  imitation  of  the 
Eomans,  they  wrote  down  their  ovoi  usages,  and  digested 


from  the  hand  of  Pope  Adrian  I.  the  collection  of  Dionysius  Exignus, 
and  caused  it  to  be  accepted.  The  collection  of  Isidorus  Mercator 
appeared  in  France  about  the  reign  of  Charlemagne ;  people  grew 
passionately  fond  of  it :  to  this  succeeded  what  we  now  cail  the  course 
vf  canon  law,  *  See  the  edict  of  Pistes,  art.  20. 
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them  into  codes.*  The  iiiiliappy  rci?;ns  which  fullowed 
that  of  Cliailoiiuigno,  tho  invasions  of  the  Normans  and  the 
civil  wars,  pliuig(;d  tlie  concjnurin"^  nations  again  into 
tho  darkness  out  of  whieh  they  liad  emerged,  so  that 
reading  and  writing  were  quite  neglected.  Hence  it  is, 
that  in  Franco  and  Germany  tlio  written  laws  of  tho 
Barharians,  as  well  as  tho  Eoman  law  and  the  Ciipitu- 
laries  fell  into  oblivion.  The  nso  of  writing  was  Letter 
preserved  in  Italy,  where  reigned  the  Popes  and  the  Greek 
Emperors,  and  where  there  weie  flourisliing  cities,  which 
enjoyed  almost  the  onl}'  eonnnerce  iti  those  days.  To  this 
neighhonrhood  of  Italy  it  was  owing,  that  the  Itonian  law 
was  preserved  in  the  provinces  of  Gaul,  formerly  subject 
to  tho  Goths  and  Burgundians ;  and  so  much  the  moi  e,  as 
this  law  was  there  a  territorial  institution,  and  a  kind  of 
privilege.  It  is  probable,  that  the  disuse  of  the  Visigoth 
laws  in  Spain  proceeded  from  the  want  of  writing,  and 
by  the  loss  of  so  many  laws,  customs  were  everywhere 
established. 

Peisonal  laws  fell  to  tho  ground.  Compositions,  and 
what  they  call  Frcda,'\  were  regulated  more  by  custom 
than  by  the  text  of  these  laws.  Thus,  as  in  the  establish- 
ment of  tho  monarchy,  they  had  passed  from  German 
customs  to  written  laws  ;  some  ages  after,  they  came  back 
from  written  laws  to  unwritten  customs. 

.  12. — 0/  local  Customs.     Revolution  of  the  Laws  of  harharoua 
Nations,  as  icell  as  of  the  Roman  Laic. 

By  several  memorials  it  appears,  that  there  were  local 
customs,  as  early  as  the  first  and  second  race.  AVe  find 
mention  made  of  tho  '  custom  of  the  ])lace,'J  of  the  'ancient 
usage,'§  of  '  custom.'ll  of  '  laws,'1f  and   of  '  customs,'     It 

*  This  is  expressly  sot  down  in  some  prcamldes  to  tiiese  codes:  wo 
oven  find  in  the  laws  of  tlic  Saxons  and  Fri.sians  ilillerent  regnhitions, 
wrordin^  to  tlio  liitlerunt  districts.  To  these  usages  wero  addid  some 
imitieular  rcguLitioiis  suitablo  to  the  exigency  of  ciiciunstaucos;  such 
Were  the  severe  laws  a;:aiiist  tlie  Saxons. 

t  Of  this  ^  shiill  .s])i'ak  cl.sewhere  (chap.  xiv.  book  XXX) 

\  Preface  to  Mareulfus's  FarviuLx. 

§  LF.\r  of  the  Louihards,  book  II.  tit.  58,  sec.  3. 

II  Ibid.  tit.  41,  sec.  (j.      ]  H  Life  of  St.  Leger. 
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has  ncen  the  opinion  of  some  axithors,  that  what  went 
by  the  name  of  customs  were  the  laws  of  tlie  barTjarous 
nations,  and  what  had  the  appellation  of  law  Avere  the 
Koman  institutes.  This  cannot  possibly  be.  King  Pepin 
ordained,*  that  wherever  there  should  happen  to  be  no  law, 
custom  should  be  complied  with  ;  bnt  that  it  should  never 
be  preferred  to  the  law.  Now,  to  pretend  that  the  Eoman 
law  was  preferred  to  the  cf)des  of  the  laws  of  the  Barbarians 
is  subverting  all  memorials  of  antiquity,  and  especially 
those  codes  of  Barbarian  laws,  which  constantly  affirm  the 
contrary. 

So  far  were  the  laws  of  the  barbarous  nations  from  being 
those  customs,  that  it  was  these  very  laws,  as  personal 
institutions,  which  introduced  them.  The  Salic  law,  fur 
instance,  was  a  personal  law  ;  but  generally,  or  almost 
generally,  in  places  inhabited  by  the  Salian  Franks,  this 
Salic  law,  how  personal  soever,  became,  in  respect  to  those 
Salian  Franks,  a  territorial  institution,  and  was  personal 
only  in  regard  to  those  Franks  who  lived  elsewhere.  Now 
if  several  Burgundians,  Alemans,  or  even  Eomans  should 
happen  to  have  frequent  disputes,  in  a  place  where  the 
Salic  law  was  territorial,  they  must  have  been  determined 
by  the  laws  of  those  people  ;  and  a  great  number  of  deci- 
sions agreeable  to  some  of  those  laws  must  have  introduced 
new  customs  into  the  country.  I'his  explains  the  consti- 
tution of  Pepin.  It  was  natural  that  those  customs  should 
affect  even  the  Franks  who  lived  on  the  spot,  in  cases  not. 
decided  by  the  Salic  law  ;  but  it  was  not  natural  that  they 
should  prevail  over  the  Salic  law  itself. 

Thus  there  were  in  each  place  an  established  law  and 
received  customs  which  served  as  a  supplement  to  that  law 
when  they  did  not  contradict  it. 

They  might  even  happen  to  supply  a  law  that  was  in  no 
way  territorial ;  and  to  continue  the  same  example,  if  a 
Burgundian  was  judged  by  the  law  of  his  own  nation,  in  a 
place  where  the  Salic  law  was  territorial,  and  the  case 
happened  not  to  be  explicitly  mentioned  in  the  very  text 
of  this  law,  there  is  no  manner  of  doubt  but  that  judgment 
would  have  been  passed  upon  him  according  to  the  custom 
of  the  place. 

*  Law  of  the  Lombards,  book  IL  tit.  41,  sec.  6. 
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In  the  reign  of  King  Pepin,  the  customs  then  established 
had  not  the  same  force  as  the  Liws ;  but  it  was  not  long 
before  the  laws  gave  way  to  the  customs.  And  as  now 
regulations  are  generally  remedies  that  imply  a  present 
evil,  it  may  well  bo  imagined  that  as  early  as  Pepin's  time, 
they  began  to  prefer  the  customs  to  the  established  laAvs. 

What  has  been  said  sufficiently  explains  the  manner  in 
which  the  Eoman  law  began  so  very  early  to  become 
territorial,  as  may  be  seen  in  the  edict  of  Pistes ;  and  how 
the  Gothic  law  continued  still  in  force,  as  appears  by  the 
synod  of  Troj^es  above-mentioned.*  The  Koman  had 
become  the  general  personal  law,  and  the  Gothic  the 
particular  personal  law  ;  consequently  the  Koman  law  was 
territorial.  But  how  came  it,  some  will  ask,  that  the 
personal  laws  of  the  Barbarians  fell  everywhere  into  disuse, 
while  the  Eoman  law  was  continued  as  a  territorial  in- 
stitution in  the  Visigoth  and  Burgundian  provinces?  I 
answer,  that  even  the  Koman  law  had  very  nearly  the 
same  fate  as  the  other  personal  institutions  ;  otherwise  we 
would  still  have  the  Theodosian  code  in  those  provinces 
where  the  Eoman  law  was  territorial,  whereas  we  have 
the  Institutes  of  Justinian.  Those  provinces  retained 
scarcely  anything  more  than  the  name  of  the  country 
under  the  Koman,  or  written  law,  than  the  natural 
affection  which  people  have  for  their  own  institutions, 
especially  when  they  consider  them  as  privileges,  and  a 
few  regulations  of  the  Eoman  law  which  were  not  yet 
forgotten.  This  was,  however,  sufficient  to  produce  such 
an  effect,  that  when  Justinian's  compilation  appeared,  it 
was  received  in  the  provinces  of  the  Gothic  and  Burgundian 
demesne  as  a  written  law,  whereas  it  was  admitted  only  as 
written  reason  in  the  ancient  demesne  of  the  Franks. 

13. — Difference  between  the  Salic  law,  or  that  of  the  Saltan 
Franks,  and  that  of  the  Hijiuarian  Franks  and  other  bar- 
barous Nations. 

The  Salic  law  did  not  allow  of  the  custom  of  negative 
proofs ;  that  is,  if  a  person  brought  a  demand  or  charge 
against  another,  he  was  obliged  by  the  Salic  law  to  prove 
*  See  chap.  5. 
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it,  and  it  was  not  sufficient  for  the  .second  to  deny  it,  which 
is  agreeable  to  the  Liws  of  almost  all  nations. 

The  law  of  the  Eipuarian  Franks  had  quite  a  different 
spirit ;  *  it  M-as  contented  with  negative  proofs,  and  the 
person,  against  whom  a  demand  or  accusation  was  brought, 
might  clear  himself,  in  most  cases,  by  swearing,  in  con- 
junction with  a  certain  number  of  witnesses,  that  he  had 
not  committed  the  crime  laid  to  his  charge.  The  number 
of  witnesses  who  were  obliged  to  swear  f  increased  in 
jiroportion  to  the  importance  of  the  affair ;  sometimes  it 
amounted  to  seventy-two. J  The  laws  of  the  Alemans, 
Bavarians,  Thuiingians,  Frisians,  Saxons,  Lombards  and 
Burgundians  were  formed  on  the  same  plan  as  those  of  the 
Eipuarians. 

I  observed,  that  the  Salic  law  did  not  allow  of  negative 
proofs.  There  was  one  case,  however,  in  which  they  were 
allowed  :  §  but  even  then  they  were  not  admitted  alone, 
and  without  the  concurrence  of  positive  proofs.  The 
plaintiff"  caused  witnesses  to  be  heard,||  in  order  to  ground 
his  action,  the  defendant  produced  also  witnesses  on  his 
side,  and  the  judge  was  to  come  at  the  truth  by  comparing 
those  testimonies.^  This  practice  was  vastly  different 
from  that  of  the  Eipuarian,  and  other  barbarous  laws, 
■where  it  was  customary  for  the  party  accused  to  clear 
himself  by  swearing  he  was  not  guilty,  and  by  making  his 
relatives  also  swear  that  he  had  told  the  truth.  These  laws 
could  be  suitable  only  to  a  people  remarkable  for  their 
natural  simplicity  and  candour;  we  shall  see  presently 
that  the  legislators  were  obliged  to  take  proper  methods 
to  prevent  their  being  abused. 

*  This  relates  to  what  Tacitus  says,  that  the  Germans  had  general 
and  particular  customs. 

t  Law  of  the  Kipuarinns,  tit.  6,  7,  8,  and  others.  '<■ 

X  Ibi.i.  tit.  II,  12,  and  17.  '' 

§  It  was  when  an  accusation  was  brought  against  an  Autrustio,  that 
is.  the  king's  vassal,  who  was  supposed  to  be  possessed  of  a  greatei 
degree  of  liberty.     See  tit.  76  of  the  Pacius  legis  SalioB. 

II  See  7Gth  tit.  of  tlie  Pacfus  legis  Salicce.  ' 

^  According  to  the  practice  now  followed  in  England. 
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14. — Another  Difference. 

Tho  Salic  law  did  not  admit  of  the  trial  hy  combat; 
though  it  had  been  received  by  tlio  laws  of  tho  Kipiiarians* 
and  of  almost  all  tho  barbarous  nations.|  To  nie  it  seems, 
that  the  law  of  combat  was  a  natural  consequence,  and 
a  remedy  of  tho  law  which  established  negative  proofs. 
When  an  action  was  brought,  and  it  appeared  that  the 
defendant  was  going  to  elude  it  by  an  oath,  what  other 
remedy  was  left  to  a  military  man,|  who  saw  himself 
upon  the  jwint  of  being  confounded,  than  to  demand 
satisfaction  for  tho  injury  done  to  him :  and  even  for  the 
attempt  of  perjury  ?  The  Salic  law,  which  did  not  allow 
the  custom  of  negative  proofs,  neither  admitted  nor  had 
any  need  of  tho  trial  by  combat ;  but  the  laws  of  the 
liipuarians  §  and  of  the  other  barbarous  nations|l  wlio  had 
adopted  the  practice  of  negative  jiroofs,  were  obliged  to 
establish  the  trial  by  combat. 

^\'hoever  will  please  to  examine  tho  two  famous  regula- 
tions of  Gundcbald,  King  of  Burgundy,  concerning  this 
subject  will  find  they  are  derived  from  the  very  nature  of 
the  thing.^  It  was  necessary,  according  to  the  language 
of  the  Barbarian  laws,  to  rescue  the  oath  out  of  the  hands 
of  a  person  who  was  going  to  abuse  it. 

Among  the  Lombards,  the  law  of  Rotharis  admits  of 
cases  in  which  a  man  who  had  made  his  defence  by  oath 
should  Tiot  be  suifered  to  undergo  the  hardship  of  a  duel. 
This  custom  spread  itself  farther  :**  we  shall  presently  see 

*  Tit.  32 ;  tit.  57,  sec.  2  ;  tit.  59,  sec.  4.  f  See  the  following  note. 

X  This  spirit  apptard  in  the  liiw  of  tiie  Kipiitirians,  tit.  59,  sec.  4,  and 
tit.  67,  HOC.  5,  and  in  the  Capitulary  of  Lewis,  the  Debounaire,  added  to 
the  law  of  the  liipuarians  in  the  year  80.3,  art.  22.  §  See  that  law. 

II  The  law  of  tho  Frisians,  Lombards,  Bavarians,  Saxons,  Thuringians 
and  Burgundians. 

^  In  the  law  of  the  Burgundians,  tit.  8,  sees.  1  and  2,  on  criminal 
affairs;  and  tit.  45,  whicli  extends  al.so  to  civil  affairs.  See  also  the 
lawof  the  Thuringians,  tit.  1,  sec.  81,  tit.  7,  sec.  6,  and  tit.  8;  and  the  law 
of  the  Alomans,  tit.  89  ;  the  law  of  the  Bavarians,  tit.  8,  chaji.  ii.  .sec.  6, 
and  chap.  iii.  sec.  1,  and  tit.  9,  chap.  iv.  sec.  4  ;  the  Liw  of  the  Frisians, 
tit.  2,  sec.  8,  and  tit.  14,  sec.  4;  the  law  of  the  Lombards,  book  L  tit, 
32,  sec.  :-!,  and  tit.  :>.").  see.  1,  and  hocjk  11.  tit.  35,  sec.  2. 

**  See  chap,  xviii.,  towards  tho  cud. 
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the   mischiefs   that   arose    from   it,    and   how   they   were 
obliged  to  return  to  the  ancient  practice. 

15. — A  Beflection. 

I  do  not  pretend  to  deny  that  in  the  changes  made 
in  the  code  of  the  Barbarian  laws,  in  the  reguhitions  added 
to  that  code,  and  in  the  body  of  the  capitularies,  it  is 
possible  to  find  some  passages  where  the  trial  by  combat 
is  not  a  consequence  of  the  negative  proof.  Particular 
circumstances  might,  in  the  course  of  many  ages,  give  rise 
to  particular  laws.  1  speak  only  of  the  general  spirit  of 
the  laws  of  the  Germans,  of  their  nature  and  origin ;  I 
sj)eak  of  the  ancient  customs  of  those  people,  that  were 
either  hinted  at  or  established  by  those  laws ;  and  this  is 
the  only  matter  in  question. 

16. — Of  the  Ordeal  or  Trial  hy  hoiling  Water,  estahlisJied  hy 
the  Salic  Law. 

The  Salic  law*  allowed  of  the  ordeal,  or  trial  by  boiling 
water;  and  as  this  trial  was  excessively  cruel,  the  law 
found  an  expedient  to  soften  its  rigour.f  It  permitted 
the  persim,  who  had  been  summoned  to  make  the  trial 
with  boiling  water,  to  ransom  his  hand,  with  the  consent 
of  the  adverse  party.  The  accuser,  for  a  particular  sum 
determined  by  t«he  law,  might  be  satisfied  with  the  oath 
of  a  few  witnesses,  declaring  that  the  accused  had  not 
committed  the  crime.  This  was  a  jiarticular  case,  in 
which  the  Salic  law  admitted  of  the  negative  proof. 

This  trial  was  a  thing  privately  agreed  upon,  which  the 
law  permitted  only,  but  did  not  ordain.  The  law  gave 
a  particular  indemnity  to  the  accuser,  who  would  allow 
the  accused  to  make  his  defence  by  a  negative  proof :  the 
plaintiff"  was  at  liberty  to  be  satisfied  with  the  oath  of  the 
defendant,  as  he  was  at  liberty  to  forgive  him  the  injury. 

The  law  contrived  a  middle  course,  J  that  before  sentence 
passed,  both  parties,  the  one  through  fear  of  a  terrible 
trial,   the  other  for  the  sake  of  a  small  indemnity,  should 

*  As  also  some  other  laws  of  the  Barbarians.  f  Tit.  55. 

X  Ibid.  tit.  56. 
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terminate  their  disputes,  and  put  an  end  to  flieir  aui- 
inobities.  It  is  plain,  that  when  once  this  nesj^ative  pr^uf 
was  completed,  uothinj^  more  was  re([uisite  ;  and,  therefore, 
that  tho  praetice  of  legal  duels  could  not  be  a  consequence 
of  this  particular  regulatiou  of  tho  Salic  law. 


17. — Particular  Notions  of  our  Ancestors. 

It  is  astonishing  that  our  ancestors  should  thus  rest  the 
honour,  fortune  and  life  of  the  subject,  ou  things  that 
depended  less  on  reason  than  on  hazard,  and  that  they 
should  incessantly  make  use  of  proofs  incapable  of  convict- 
ing, and  that  had  no  manner  of  connection  either  with 
innocence  or  guilt. 

Tho  Germans,  who  had  never  been  subdued,*  enjoyed 
an  excessive  independence.  Diiferent  families  waged  war 
with  each  otherf  to  obtain  satisfaction  for  muiders, 
roblieries  or  affronts.  This  custom  was  moderated  by 
subjecting  these  hostilities  to  rules ;  it  was  ordained  that 
they  should  be  no  longer  committed  but  by  the  direction 
and  under  the  eye  of  the  magistrate.if  This  was  far 
preferable  to  a  general  licence  of  annoying  each  other. 

As  the  Turks  in  their  civil  wars  look  upon  the  first 
victory  as  a  decision  of  heaven  in  favour  of  the  victor,  so 
tho  inhabitants  of  Germany  in  their  private  quarrels  con- 
sidered the  event  of  a  combat  as  a  decree  of  Providence, 
ever  attentive  to  punish  tho  criminal  or  the  usurper. 

Tacitus  informs  ns,  that  when  one  German  nation 
intended  to  declare  war  against  another,  they  looked  out 
for  a  prisoner  who  was  to  fight  with  one  of  their  people, 
and  by  the  event  they  judged  of  the  success  of  the  war. 
A  nation  who  believed  that  public  quarrels  could  be 
determined  by  a  single  combat  might  very  well  think 
that  it  was  proper  also  for  deciding  the  disputes  of 
individuals. 

*  Tills  nppcnrs  by  what  Tacitus  says,  Omnibus  idem  habitus. 

t  Vcllciurf  ratirculus,  lib.  II.  cliap.  cxviii.  saya  that  the  Germans 
dociiUil  all  tlifir  tiiaputes  by  the  sword, 

\  St-e  the  codes  of  Barbarian  laws,  and  in  respect  to  less  ancient 
times,  Beaumanoir  on  the  custom  of  BeuuvoLbis. 
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Gundebald,  King  of  Burgundy,  gave  the  greatest 
sauctitm  to  the  custom  of  legal  duels.*  The  reason  he 
assigns  f(n-  this  law  is  mentioned  in  his  edict.  It  is,  saj's 
he,  in  order  to  prevent  oar  subjects  from  attesting  by  oath 
what  is  uncertain,  and  perjuring  themselves  about  lohat  is 
certain.  Thus,  while  the  clergy  declared  that  an  impious 
law  which  permitted  combats,!  the  Burgundian  Kings 
looked  upon  that  as  a  sacrilegious  law  which  authorized 
the  taking  of  an  oath. 

The  trial  by  combat  had  some  reason  for  it,  founded  on 
experience.  In  a  military  nation,  cowardice  supposes 
other  vices  ;  it  is  an  argument  of  a  person's  having  deviated 
from  the  principles  of  his  education,  of  his  being  insensible 
of  honour,  and  of  having  refused  to  be  directed  by  those 
maxims  which  govern  other  men ;  it  shows  that  he 
neither  fears  their  contempt,  nor  sets  any  value  upon  their 
esteem.  Men  of  any  tolerable  extraction  seldom  want 
either  the  dexterity  I'equisite  to  co-operate  with  strength, 
or  the  strength  necessary  to  concur  with  courage ;  for  as 
they  set  a  value  upon  honour  they  are  practised  in 
matters  without  which  this  honour  cannot  be  obtained. 
Besides,  in  a  military  nation,  where  strength,  courage  and 
prowess  are  esteemed,  crimes  really  odious  are  those 
which  arise  from  fraud,  artifice  and  cunning,  that  is 
from  cowardice. 

With  regard  to  the  trial  by  fire,  after  the  party  accused 
had  put  his  hand  on  a  hot  iron,  or  in  boiling  water,  they 
wrapped  the  hand  in  a  bag  and  sealed  it  up ;  if  after  three 
days  there  appeared  no  mark,  he  was  acquitted.  Is  it  not 
plain,  that  among  people  inured  to  the  handling  of  arms, 
the  impression  made  on  a  rough  or  callous  skin  b}'  the  hot 
iron  or  by  boiling  water  could  not  be  so  great  as  to  be  seen 
three  days  afterwards  ?  And  if  there  appeared  any  mark 
it  showed  that  the  person  who  had  undeigone  the  trial 
was  an  effeminate  fellow.  Our  peasants  are  not  afraid  to 
handle  hot  iron  with  their  callous  hands  ;  and,  with  regard 
to  the  women,  the  hands  of  those  who  worked  hard  might 
be  very  well  able  to  resist  hot  iron.     The  ladies  did  not 

*  Law  of  the  Bur^undians,  chap.  xlv. 
f  See  the  works  of  Agobard. 
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want  cliampions  to  defend  their  cause  ;  and  in  a  nation 
where  there  was  no  luxury,  there  was  no  middle  state.* 

By  the  law  of  the  Thuringiansf  a  woman  accused  of 
adultery  was  condemned  to  the  trial  by  boiling  water  only 
when  there  was  no  champion  to  defend  her ;  and  the  law 
of  the  Ripuarians  admits  of  this  trialj  only  when  a  per- 
son had  no  witnesses  to  appear  in  justification.  Now  a 
woman  that  coiild  not  prevail  ujion  any  one  lelative  to 
defend  her  cause,  or  a  man  that  could  not  produce  one 
single  witness  to  attest  his  honesty  were,  from  those  very 
circumstances,  sufficiently  convicted. 

I  conclude,  therefore,  that  under  the  circumstances  of 
time  in  which  the  trial  by  combat  and  the  trial  by  hot 
ii'on  and  boiling  water  obtained,  there  was  such  an  agree- 
ment between  those  laws  and  the  manners  of  the  people, 
that  the  laws  were  rather  unjust  in  themselves  than 
productive  of  injustice,  that  the  efltectswere  more  innocent 
than  the  cause,  that  they  were  more  contrary  to  equity 
than  prejudicial  to  its  rights,  more  unreasonable  than 
tyrannical. 

18. — In  what  manner  the  Custom  of  judicial  Combats  gained 
Ground. 

From  Agobard's  letter  to  Lewis,  the  Debonnairo,  it 
might  be  inteired,  that  the  custom  of  judicial  combats  was 
not  established  among  the  Franks;  for  having  represented 
to  that  prince  the  abuses  of  the  law  of  Guiulebald,  he 
desires  that  private  disputes  should  be  decided  in  Burgundy 
by  the  law  of  the  Franks. §  But  as  it  is  well  known  from 
other  quarters  that  the  trial  by  combat  prevailed  at  that 
time  in  France,  this  has  been  the  cause  of  some  perplexity. 
However,  the  difficulty  may  bo  solved  by  what  J  have 
said  ;  the  law  of  the  Saliau  Franks  did  not  allow  of  this 
kind  of  trial  and  that  of  the  Kipuarian  Franks  did.|l 

But,   notwithstanding  the  clamours  of  the  clergy,  the 

*  See  Bcaumanoir  on  the  custom  nf  Boanvoisis,  clmp.  Ixi.  See  also 
the  law  of  tlio  Aiir^li,  chap.  xiv.  where  the  trial  by  lioilinj;  water  is  ouly 
a  subsidiary  jirnof.  t  'fit-  It-  J  Chap.  xxxi.  sec.  5. 

§  Si  jilarrnt  Domino  nostro  ut  ms  tnins/erret  ad  legem  Francorum. 

ij  Beo  this  hiw,  tit.  59,  sec.  4,  and  tit.  67,  sec.  5. 
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custom  of  judicial  combats  gained  ground  continually  in 
France ;  and  I  shall  presently  make  it  appear,  that  the 
clergy  themselves  were  in  a  great  measure  the  occasion 
of  it. 

It  is  the  law  of  the  Lombards  that  furnishes  us  with 
this  proof.  "  There  has  been  long  since  a  detestable  custom 
introduced"  says  the  preamble  to  the  constitution  of 
Otho  II  :*  "  this  is,  that  if  the  title  to  an  estate  was  said  to 
be  false,  the  person  who  claimed  under  that  title  made 
oath  upon  the  Gospel  that  it  was  genuine  ;  and  without 
any  preceding  judgment  he  took  possession  of  the  estate ; 
so  that  they  who  would  perjure  themselves  M-ere  sure  of 
gaining  their  point."  The  Emperor  Otho  I.  having  caused 
himself  to  be  crowned  at  Eomef  at  the  verj-  time  that  a 
council  was  there  under  Pope  John  XII.  all  the  lords  of 
Italy  represented  to  that  prince  the  necessity  of  enacting 
a  law  to  reform  this  horrible  abuse.J  The  Pope  and  the 
Emperor  were  of  opinion  that  the  affair  should  be  referred 
to  the  council  which  was  to  be  shortly  held  at  Iiavenna.§ 
There  the  lords  made  the  same  demands,  and  redoubled 
their  complaints ;  but  the  affair  \v  as  put  off  once  more, 
under  pretence  of  the  absence  of  particular  persons. 
When  Otho  II.  and  Conrad,  King  of  Burgundy,  arrived 
in  Italy,  II  they  had  a  conference  at  Verona^  with  the 
Italian  lords  ;**  and  at  their  repeated  solicitations,  the 
Emperor,  with  their  unanimous  consent,  made  a  law,  that 
whenever  there  happened  any  disputes  about  inheritances 
while  one  of  the  parties  insisted  upon  the  legality  of  his 
title  and  the  other  maintained  its  being  false,  the  affair 
should  be  decided  by  combat ;  that  the  same  rule  should 
be   observed  in   contests   relating  to  fiefs ;  and  that  the 

*  Law  of  the  Lombards,  book  II.  tit.  55,  chap.  34. 

t  The  year  962. 

X  Ab  Italice  proceribus  est  procJamatum,  ut  imperator  sancfus  miitatd 
lege,  facinus  indignum  destrueret. — Law  of  the  Lombards,  book  II. 
tit.  55,  chap,  xxxiv. 

§  It  was  lield  in  the  year  967,  in  the  preseuce  of  Pope  Jolin  XIII. 
and  of  the  Emperor  Otho  I. 

II  Otho  II.'s  uncle,  son  to  Rodolphus,  and  King  of  Transjurian 
Burgundy.  ^  In  the  year  988. 

**  Cum  in  hoc  ab  omnibus  imperiales  aures  pulsarentur. — Law  of  the 
Lombards,  book  II.  tit.  55,  chap,  xxxiv. 
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clergy  sliould  be  subject  to  the  same  l;iw,  but  Khould  fight 
by  tlieir  champions.  Hero  we  see,  that  the  nolnlity 
insisted  on  tlie  trial  by  combat  because  of  the  incon- 
venience of  the  proof  introduced  by  the  clergy,  that 
notwithstanding  the  clamours  of  the  nobility,  the 
notoriousness  of  the  abuse  whidi  called  out  loudly  for 
redress,  and  the  authority  of  Otho  who  came  into  Italy  to 
speak  and  act  as  master,  still  the  clergy  held  out  in  two 
councils;  in  fine,  that  the  joint  conciirrence of  the  nobility 
and  princes  having  obliged  the  clergy  to  submit,  the 
custom  of  judicial  combats  must  have  been  considered  as  a 
privilege  of  the  nobilit}',  as  a  barrier  against  injustice  and 
as  a  security  of  property,  and  from  that  very  moment  this 
custom  must  have  gained  ground.  And  this  was  effected  at 
a  time  when  the  power  of  the  Emperors  was  great,  and  that 
of  the  popes  inconsiderable ;  at  a  time  when  the  Othos 
came  to  revive  the  dignity  of  the  empire  in  Italy. 

I  shall  make  one  reflection  which  will  corroborate  what 
has  been  above  said,  namely,  that  the  institution  of  negative 
proofs  entailed  that  of  judicial  combats.  The  abuse,  com- 
plained of  to  the  Othos,  Avas,  that  a  person  who  was  charged 
with  having  a  false  title  to  an  estate,  defended  himself 
by  a  negative  proof,  declaring  upon  the  Gospels  it  was  not 
false.  AV'hat  was  doBC  to  reform  the  abuse  of  a  law  which 
had  been  mutilated?     The  custom  of  combat  was  revived. 

I  hastened  to  speak  of  the  constitution  of  Otho  II.,  in 
order  to  give  a  clear  idea  of  the  disputes  between  the 
clergy  and  the  laity  of  tluise  times.  There  had  been 
indeed  a  constitution  of  Lotharius  I.*  of  an  earlier  date,  a 
sovereign  who,  upon  the  same  complaints  and  disputes, 
being  desirous  of  securing  the  just  possession  of  property, 
had  ordained  that  the  notary  should  make  oath  that  tlie 
deed  or  title  was  not  forged ;  and  if  the  notary  should 
happen  to  die  the  witnesses  should  be  sworn  who  had 
signed  it.  The  evil,  however,  still  continued,  till  they 
weio  obliged  at  length  to  have  recourse  to  the  remedy 
above-mentioned. 

Before  that  time  I  find  that,  in  the  general  assemblies 


*  In  tlic  law  of  the  Lombards,  book  II.  tit.  55.  sec.  33.     Ih  tlio  copy 
which  Alunitori  made  use  of  it  is  attributed  to  tlie  Emperor  Guido. 
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held  by  CharlemagBe,  the  nation  rejiresentetl  to  Lira,* 
that  in  the  actual  state  of  things  it  was  extremely  diffi- 
cult for  either  the  accuser  or  the  accused  to  avoid  ))erjuj'ing 
themselves,  and  that  for  this  reason  it  was  miich  better  to 
revive  the  judicial  combat,  which  was  accordingly  done. 

The  usage  of  judicial  combats  gained  gi  ound  amoi^  the 
Burgundians,  and  that  of  an  oath  was  limited.  Theodoric, 
King  of  Italy,  suppressed  the  single  combat  among  the 
Ostrogoths  jf  and  the  hiws  of  Chaindasuinthus  and  Reces- 
suinthus  seemed  as  if  they  would  abolish  the  very  idea  of 
it.  But  these  laws  were  so  little  respected  in  Narbonne 
Gaul,  that  they  looked  upon  the  legal  duel  as  a  privilege 
of  the  Goths.| 

The  Lombards  who  conquered  Italy  after  the  Ostrogoths 
had  been  destroyed  by  the  Greeks,  introduced  the  custom 
of  judicial  combat  into  that  country,  but  their  first  laws 
gave  a  check  to  it.§  Charlemagne,j|  Lewis  the  Debonnaire, 
and  the  Othos  made  divers  general  constitutions,  which 
we  find  inserted  in  the  laws  of  the  Lombards  and  added  to 
the  Salic  laws,  whereby  the  piactice  of  legal  duels,  at  first 
in  criminal,  and  afterwards  in  civil  cases,  obtained  a  greater 
extent.  They  knew  not  what  to  do.  The  negative  proof 
by  oath  had  its  inconveniences ;  that  of  legal  duels  had  its 
inconveniences  also ;  hence  they  often  changed,  according  as 
the  one  or  the  other  aflected  them  most. 

On  the  one  hand,  the  clergy  were  pleased  to  see  that  in 
all  secular  affairs  people  were  obliged  to  have  recourse  to 
the  altar,^[  and,  on  the  other,  a  haughty  nobility  were 
fond  of  maintaining  their  rights  by  the  sword. 

*  In  tlie  law  of  the  Lombards,  book  II.  tit.  55,  see.  23. 

t  Cussiod.  iii.,  let.  23  and  '^4. 

X  In  palatio  qtioque,  Bera  comes  Barcinonensis,  cum  impeteretur  a 
quodam  vocato  Sunila,  et  infidelitatis  arcjueretur,  cum  eodem  secundum 
legem,  propriam,  utpote  quia  uterque  Gothus  eraf,  equestri  prxlio  con- 
gressus  est  et  victus. — The  anonymous  author  of  the  life  of  Lewis,  the 
Debonnnire. 

§  See  in  the  Law  of  the  Lombards,  book  I.  tit.  4  and  tit.  9,  sec.  23,  and 
book  II.  tit.  85,  sees.  4  and  5,  and  tit.  55,  sees.  1,  2,  and  3.  The  regula- 
tions of  Ilotharis ;  and  in  sec.  15,  that  of  Luitprandus. 

II  Ibid,  book  11.  tit.  55,  sec.  23. 

•f  The  judicial  oaths  were  made  at  that  time  in  the  cliurches,  and 
during  the  first  race  of  our  kings  there  was  a  chapel  set  apart  in  the 
royal  palace  for  the  affairs  that  were  to  be  thus  decided.     See  the  for- 
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I  would  not  have  it  inferred  that  it  was  tlio  clerp;y  who 
introduced  the  custom  so  much  complained  of  by  the 
nobility.  This  custom  was  derived  from  tlie  spirit  of  the 
Barbarian  laws,  and  from  the  establiishment  of  negative 
proofs.  But  a  practice  that  contributed  to  the  impunity  of 
such  a  number  of  criminals,  having  given  some  people 
reason  to  think  it  was  proper  to  make  use  of  the  f-auctity 
of  the  churches  in  order  to  strike  teiror  into  the  guilty, 
and  to  intimidate  perjurers,  the  clergy  maintained  this 
usage  and  the  practice  which  attended  it :  for  in  other 
respects  tliey  were  absolutely  averse  to  negative  proofs. 
Wo  find  in  Beaumanoir  *  that  this  kind  of  proof  waa 
never  allowed  in  ecclesiastic  courts,  which  contributed 
greatly  without  doubt  to  its  suppression,  and  to  weaken 
in  this  respect  the  regulation  of  the  codes  of  the  Barbarian 
laws. 

This  will  convince  us  nioje  strongly  of  the  connection 
between  the  usage  of  negative  proofs  and  that  of  judicial 
combats,  of  Avhich  I  have  said  so  much.  The  lay  tribunals 
admitted  of  both,  and  both  were  rejected  by  the  ecclesiastic 
courts. 

Tn  choosing  the  trial  by  duel  the  nation  followed  its 
military  spirit ;  for  while  this  was  established  as  a  divine 
decision,  the  trials  by  the  cross,  by  cold  or  boiling  waters, 
which  had  been  also  regarded  in  the  same  lights,  were 
abolished. 

Chailemagne  ordained,  that  if  any  difference  should  arise 
between  his  children,  it  should  be  teiminated  liy  the 
judgment  of  the  cross.  Lewis,  the  Debonnaire,f  limited 
this  judgment  to  ecclesiasiic  affairs;  his  son  Lotharius 
aboli.shed  it  in  all  cases;  nay,  he  suppressed  even  the  trial 
by  cold  watcr.J 

I  do  not  pretend  to  say,  that  at  a  time  when  so  few  usages 


mulns  of  Marculfus,  book  I.  chap,  xxxviii.  The  laws  of  the  I!  ipuarians, 
tit.  5i),  sec.  4,  tit.  G5,  sec.  5.  The  history  of  Grei^ory  of  Tours ;  aud  the 
Capitulnry  of  the  year  803,  added  to  the  Salic  law. 

*  Cliaj).  xxxi.v.  p.  212. 

t  \Vi'  thid  his  Coubtitutions  inserted  iu  the  law  of  the  Lombards, 
and  at  the  end  of  the  Salic  Laws. 

^  Iu  a  coiiatitutioa  inserted  in  the  li\w  of  the  Lombards,  book  II,  tit. 
S5,  sou.  31. 
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were  universally  received,  these  trials  w^ere  not  revived 
in  some  churclies,  especially  as  they  are  mentioned  in  a 
charter  of  Philip  Augustus,*  but  I  affirm  that  they  were 
very  seldom  practised.  I5eaumanoir,'|'  who  lived  at  the  time 
of  St.  Lewis  and  a  little  after,  enumerating  the  ditferent 
kinds  of  trial,  mentions  that  of  judicial  combat,  but  not  a 
word  of  the  others. 

19. — A  new  Reason  oftJie  Disuse  of  the  Salic  and  Roman 
Laics,  as  also  of  the  Capitularies. 

I  have  already  mentioned  the  reasons  that  had  destroyed 
the  authority  of  the  Salic  and  Eoman  laws,  as  also  of  the 
Capitularies ;  here  I  shall  add,  that  the  principal  cause 
was  the  great  extension  given  to  judiciary  combats. 

As  the  Salic  laws  did  not  admit  of  this  custom,  they  be- 
came in  some  measure  useless,  and  fell  into  oblivion.  In 
like  manner  the  Eoman  laws,  which  also  rejected  this  cus- 
tom, were  laid  aside  ;  their  whole  attention  was  then  taken 
up  in  establishing  the  law  of  judicial  combats,  and  in 
forming  a  proper  digest  of  the  several  cases  that  might 
happen  on  those  occasions.  The  regulations  of  the  Capi- 
tularies became  likewise  of  no  manner  of  service.  Thus 
it  is  that  such  a  number  of  laws  lost  all  their  authority, 
without  our  being  able  to  tell  the  precise  time  in  which  it 
was  lost ;  they  fell  into  oblivion,  and  we  cannot  find  any 
others  that  were  substituted  in  their  place. 

Such  a  nation  had  no  need  of  written  laws ;  hence  its 
written  laws  might  very  easily  fall  into  disuse. 

If  there  happened  to  be  any  disputes  between  two  parties, 
they  had  only  to  order  a  single  combat.  For  this  no  great 
knowledge  or  abilities  were  requisite. 

All  civil  and  criminal  actions  are  reduced  to  facts.  It  is 
upon  these  facts  they  fought ;  and  not  only  the  substance 
of  the  aftair,  but  likewise  the  incidents  and  imparlances 
were  decided  by  combat,  as  Beaumanoir  observes,  who 
produces  several  instances.| 

I  find  that  towards  the  commencement  of  the  third  race, 
the  jurisprudence  of  those  times  related  entirely  to  pre* 

*  In  the  year  1200.  f  Custom  of  Beauvoisis,  chap,  xxxix. 

X  Chap.  Ixi.  pp.  309,  310. 
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cedents,  everything  was  regulated  by  the  point  of  h».>noiir. 
]f  the  judge  was  not  obeyed,  he  insisted  upon  satisfac- 
tion from  the  person  tliat  contemned  his  autliority.  At 
Bourgos  if  the  provost  liad  summoned  a  person  and  lie 
refused  to  come,  his  way  of  proceeding  was  to  tell  him, 
/  sent  for  tliec,  and  thou  tliilxt  not  thinlc  it  worth  tliy  while  to 
come  ;  I  denutnd  therefore  satisfaction  for  this  thy  contempt. 
Upon  which  they  fought.*  Lewis,  the  Fat,  reformed  this 
custom. f 

The  custom  of  legal  duels  prevailed  at  Orleans,  even  in 
all  demands  of  del)t.J  Lewis,  the  Yuung,  declared  that 
diis  custom  should  take  place  only  when  the  demand  ex- 
ceeded five  sous.  This  ordinance  was  a  local  law ;  for  in 
St.  Lewis's  time  it  was  suflicient  that  the  value  was  more 
than  twelve  deniers.§  l'eaumanoir||  had  heard  a  gentleman 
of  tlie  law  affiim,  that  formeily  there  had  been  a  bad  custom 
in  France  of  hiring  a  champion  for  a  certain  time  to  fight 
their  battles  in  all  causes.  This  shows  that  the  custom 
of  judiciary  combat  must  have  prevailed  at  that  time  to  a 
wonderful  extent. 

20. —  Origin  of  the  Point  of  Honour. 

AVe  meet  with  inexplicable  enigmas  in  the  codes  of 
laws  of  the  Barbarians.  The  law  of  the  Frisiansif  allows 
onl}-  half  a  sou  in  composition  to  a  person  that  had  been 
beaten  with  a  stick,  and  yet  for  ever  so  small  a  wound  it 
allows  more.  By  the  Salic  law,  if  a  fi"ceman  gave  three 
blows  with  a  stick  to  another  freeman,  he  paid  three  sous; 
if  he  drew  blood,  he  was  punished  as  if  he  had  wounded 
liim  with  steel,  and  he  paid  fifteen  sous :  thus  the  punish- 
ment was  proportioned  to  the  greatness  of  the  wound 
The  Law  of  the  Lombards  established  diflerent  com- 
positions for  one,  two,  three,  four  blows,  and  so  on.** 
At  present,  a  single  blow  is  equivalent  to  a  hundred 
thousand. 

•  Charter  of  Lewis,  the  Fat,  in  the  year  IHS,  in  the  Collection  of 
Ordinances.  f  Ibid. 

X  Charter  of  Lewia,  the  Young,  in  11G8,  in  the  Collection  of  Ordi- 
nances. §  See  Beanmanoir,  chaj).  Ixiii.  p.  '6'la. 

II  See  the  custom  of  Beauvoisis,  chap,  xxviii.  p.  203. 

i[  Additio  sapiuutium  WiUeuiari,  tit.  .5.  **  Book  I.  tit.  G,  sec.  3. 

VOL.   JI.  p 
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The  constitution  of  Charlemagne,  inserted  in  the  Law 
of  the  Lombards,  ordains  that  those  who  were  allowed  the 
trial  by  combat  should  fight  with  bastons.*  Perliaps  this 
was  out  of  regard  to  the  clergy ;  or  probably',  as  the  usage 
of  legal  duels  gained  ground,  they  wanted  to  render  them 
less  sanguinary.  The  capitulary  of  Lewis,  the  Debonnaire, 
allows  the  liberty  of  choosing  to  fight  either  with  the  sword 
or  baston.f  In  process  of  time  none  but  bondmen  fought 
with  the  baston-l 

Here  I  see  the  first  rise  and  formation  of  the  particular 
articles  of  our  point  of  honour.  The  accuser  began  by 
declaring  in  the  presence  of  the  judge,  that  such  a  person 
had  committed  such  an  action,  and  the  accused  made 
answer  that  he  lied,§  upon  which  the  judge  gave  orders 
for  the  duel.  It  became  then  an  established  rule,  that 
whenever  a  person  had  the  lie  given  him,  it  was  incumbent 
on  him  to  fight. 

Upon  a  man's  declaring  that  he  would  fight  |1  he  could  not 
afterwards  depart  from  his  word  ;  if-  he  did,  he  was  con- 
demned to  a  penalty.  Hence  this  rule  ensued,  that  when- 
ever a  person  had  engaged  his  word,  honour  forbade  him 
to  recall  it. 

Gentlemen  fought  one  another  on  horseback,  and  armed 
at  all  points  ;^  villains  fought  on  foot  and  witli  hastens.** 
Hence  it  followed  that  the  baston  was  looked  upon  as  the 
instrument  of  insults  and  affronts, ff  because  to  strike  a 
man  with  it  was  treating  him  like  a  villain. 

None  but  villains  fought  with  their  faces  uncovered,|| 
so  that  none  but  they  could  receive  a  blow  on  the  face. 
Therefore,  a  box  on  the  ear  became  an  injury  that  must  be 


*  Book  II.  tit.  5,  sec.  23.  f  Added  to  the  SaUc  law  in  819. 

J  See  Beaumanoir,  Ixiv.  p.  323.         §  Ibid.  p.  329. 

II  See  Beaumanoir,  iii.  p.  25  and  329. 

•|  See  in  regard  to  tlie  arras  of  the  combatants,  Beaumanoir,  chap. 
Ixi.  p.  308,  and  chap.  Ixiv.  p.  328. 

**  Ibid.  chap.  Ixiv.  p.  328.  See  also  the  Charters  of  St.  Aubin  of 
Anjou,  quoted  by  Gallaiid,  p.  263. 

t+  Among  the  Romans,  it  was  not  infamous  to  be  beaten  with  a 
etick,  lege  ictus  fustium.     De  us  qui  notantur  infamia. 

XX  They  bad  only  the  baston  and  buckler. — Btaumanoir,  chap.  Ixiv, 
p.  328. 
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expiated  with  blootl,  hocau.so  tbo  pcr.son  who  received  it 
Lad  been  treated  a.s  a  villain. 

The  several  people  of  Germany  were  no  less  sensible  than 
we  of  the  point  of  honour  ;  nay,  they  were  more  so.  Thus 
the  most  distant  relatives  took  a  very  considerable  share  to 
themselves  in  every  affront,  and  on  this  all  their  codes  are 
founded.  The  Luav  of  the  iiOmbards  ordains,*  that  whoso- 
ever goes  attended  with  servants  to  beat  a  man  unaw  ires, 
in  order  to  load  him  with  shame  and  to  render  him  ridicu- 
lous, should  pay  half  the  composition  which  he  would  owe 
if  he  had  killed  him  ;f  and  if  thmugh  the  same  motive  he 
lied  or  bound  him,  he  would  pay  three-quarters  of  tho 
same  com})osition. 

Let  us  then  conclude  that  our  forefathers  were  extremely 
sensible  of  affronts  ;  but  that  affronts  of  a  ])articular  kind, 
such  as  being  struck  with  a  certain  instrument  on  a  certain 
part  of  tho  body,  and  in  a  certain  manner,  were  as  yet  un- 
known to  them.  All  this  was  included  in  the  affront  of 
being  beaten,  and  in  this  case  the  amount  of  violence  deter- 
mined the  magnitude  of  the  outrage. 

21. — A  new  Reflection  upon  the  Point  of  Honour  among 
the  Germans. 

It  icas  a  great  infamy,  says  Tacitus. |  among  the  Germans 
for  a  person  to  leave  his  buckler  behind  him  in  battle ;  for  which 
reason  many  after  a  misfortune  of  this  kind  have  destroyed 
themscltes.  Thus  the  ancient  Salic  law§  allows  a  com- 
position of  fifteen  sous  to  any  person  that  had  been 
injuriously  reproached  with  having  left  his  buckler  be- 
hind him. 

When  (,'harlcmagno  amended  the  Salic  law,||  he  allowed 
in  this  case  no  more  than  three  sous  in  composition.  As 
this  prince  cannot  bo  suspected  of  having  had  a  design 
to  enervate  the  military  discipline,  it  is  manifest  that 
such  an  alteration  was  due  to  a  change  of  weapons,  and  tliat 
from  this  change  of  weapons  a  great  number  of  usages 
derive  their  origin. 

•  Book  I.  tit.  6,  sec.  1,  t  Book  I.  tit.  6,  sec.  2. 

X  De  MorihuK  Germanorum.  §  In  tlio  Partus  leriis  Saline. 

II  We  have  both  the  oucicut  law  uud  that  which  wus  ameuded  by 
this  priuce. 

p2 
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22. — Of  the  Manners  in  relation  to  judicial  Combats. 

Our  connections  with  the  fair  sex  are  founded  on  the 
pleasure  of  enjoyment  ;  on  the  happiness  of  loving  and 
being  loved  ;  and  likewise  on  the  ambition  of  j^leasing  the 
ladies,  because  they  are  the  best  judges  of  some  of  those 
things  which  constitute  personal  merit.  This  general 
desire  of  pleasing  produces  gallantry,  which  is  not  love 
itself,  but  the  delicate,  the  volatile,  the  perpetual  simu- 
lation of  love. 

According  to  the  different  circumstances  of  every 
country  and  age,  love  inclines  more  to  one  of  those  three 
things  than  to  the  other  two.  Now  I  maintain,  that  the 
prevailing  spirit  at  the  time  of  our  judicial  combats  must 
have  been  that  of  gallantry. 

I  find  in  the  law  of  the  Lombards,*  that  if  one  of  the  two 
champions  was  found  to  have  any  magic  herbs  about  him, 
the  judge  ordered  them  to  be  taken  from  him,  and  obliged 
him  to  swear  he  had  no  more.  This  law  could  be  founded 
only  on  the  vulgar  opinion;  it  was  fear,  the  alleged  in- 
ventor of  much  that  made  them  imagine  this  kind  of 
prestige.  As  in  single  combats  the  champions  were  armed 
at  all  points,  and  as  with  heavy  arms,  both  of  the  offensive 
and  defensive  kind,  those  of  a  particular  tem^^cr  and 
strength  gave  immense  advantages,  the  notion  of  some 
champions  having  enchanted  arms  must  certainly  have 
turned  the  brains  of  a  great  many  people. 

Hence  arose  the  marvellous  system  of  chivalry.  The 
minds  of  all  sorts  of  people  quickly  imbibed  these 
extravagant  ideas.  In  romances  are  found  knights- 
errant,  necromancers,  and  fairies,  winged  or  intelligent 
lorses,  invisible  or  invulnerable  men,  magicians  who 
concerned  themselves  in  the  birth  and  education  of 
great  personages,  enchanted  and  disenchanted  palaces, 
a  new  world  in  the  midst  of  the  old  one,  the  usual 
course  of  nature  being  left  only  to  the  lower  class  of 
mankind. 

Knights-errant  ever  in  armour,  in  a  part  of  the  world 

»  Book  II.  tit.  55,  sec.  II. 
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abounding  in  castles,  forts  and  robbers,  placed  all  their 
glory  in  jjunisliing  injustico,  and  in  protecting  weakness. 
Hence  onr  romances  are  full  of  gallantry  founded  on  the 
idea  of  love  joined  to  that  of  strength  and  protection. 

Such  was  the  origin  of  gallantry,  when  they  formed 
the  notion  of  an  extraordinary  race  of  men,  who  at  the 
Bight,  of  a  virtuous  and  beautiful  lady  in  distress  were  in- 
clined to  expose  themselves  to  all  hazards  for  her  sake,  and 
to  endeavour  to  please  her  in  the  common  actions  of  life. 

Our  romances  of  chivalry  flattered  this  desire  of  pleasing, 
and  communicated  to  a  part  of  Europe  that  spirit  of  gal- 
lantly which  we  may  venture  to  affirm  was  very  little 
kno^\^l  to  the  ancients. 

The  prodigious  luxury  of  that  immense  city  of  Rome 
encouraged  sensuous  pleasures.  The  tranquillity  of  the 
plains  of  Greece  gave  rise  to  the  description  of  the 
sentiments  of  love.*  The  idea  of  knights-errant,  pro- 
tectors of  the  virtue  and  beauty  of  the  fair  sex,  led 
to  that  of  gallantry. 

This  spirit  was  continued  by  the  custom  of  tournaments, 
which  uniting  the  rights  of  valour  and  love,  added  still  a 
considerable  importance  to  gallantry. 

23. — Of  the  Code  of  Laws  on  judicial  Comhats. 

Some  perhaps  w411  have  a  curiosity  to  see  this  abomin- 
able custom  of  judiciary  combat  reduced  to  principles  and 
to  find  the  groundwork  of  such  an  extraordinary  code  of 
laws.  Men,  though,  reasonable  in  the  main,  reduce  their 
very  prejudices  to  rule.  Nothing  was  more  contrary  to 
good  sense,  than  those  combats,  and  yet  when  once  this 
point  was  laid  down,  a  kind  of  prudential  management  was 
used  in  carrying  it  into  execution. 

In  order  to  bo  thoroughly  acquainted  with  the  juris- 
prudence of  those  times,  it  is  necessary  to  read  wiih 
attention  tlie  regulations  of  St.  Lewis,  who  made  such 
great  changes  in  the  judiciary  order.  Defontaines  was 
cent  mporary  with  that  prince;  Beaiimanoir  wrote  after 
him  ;|  and  the  rest  lived  since  his  time.     Wo  must,  there- 

*  See  the  Qreek  romances  of  the  middle  aga        f  ^'^  the  year  1283, 


214  THE   SriRIT   OF   LAWS.  [Book  XXVIII. 

fore,  look  for  the  ancient  practice  in  the  amendments  that 
have  been  made  of  it. 


24. — Rules  established  in  the  judicial  Combat. 

When  there  happened  to  be  several  accusers,  they  were 
obliged  to  agree  among  themselves  that  the  action  might 
be  carried  on  by  a  single  prosecutor;  and,  if  they  could 
not  agree,  the  person  before  whom  the  action  was  brought, 
appointed  one  of  them  to  prosecute  the  quarrel.* 

AVhen  a  gentleman  challenged  a  villain,  he  was  obliged 
to  present  himself  on  foot  with  buckler  and  baston  ;  but 
if  he  came  on  hoiseback  and  armed  like  a  gentleman,  they 
took  his  horse  and  his  arms  from  him,  and  stripping  him 
to  his  shiit,  they  compelled  him  to  fight  in  that  condition 
with  the  villain.f 

Before  the  combat  the  magistrates  ordered  three  bans  to 
be  published.  By  the  first  the  relatives  of  the  parties 
were  commanded  to  retire  ;  by  the  second  the  people  were 
warned  to  be  silent ;  and  the  third  prohibited  the  giving 
of  any  assistance  to  either  of  the  parties,  under  severe 
penalties,  nay,  even  on  pain  of  death  if  by  this  assistance 
either  of  the  combatants  should  happen  to  be  vanquished.  J 

The  office)  s  belonging  to  the  civil  magistrate  §  guarded 
the  list  or  enclosure  where  the  battle  was  fought ;  and  in 
case  either  of  the  parties  declared  himself  desirous  of 
peace,  they  took  particular  notice  of  the  actual  state  in 
which  they  mutually  stood  at  that  very  moment,  to  the 
end  that  they  might  be  restored  to  the  same  situation,  in 
case  they  did  not  come  to  an  nnderstanding.|| 

When  the  pledges  were  received  either  for  a  crime  or 
for  false  judgment,  the  parties  could  not  make  up  the 
matter  without  the  consent  of  the  lord  ;  and  when  one  of 
the  parties  was  overcome,  there  could  be  no  accommodation 
without  the  permission  of  the  count,  which  had  some 
analogy  to  our  letters  of  grace.^ 

But  if  it  happened  to  be  a  capital  crime,  and  the  lord, 

*  Beaumanoir,  chap.  vi.  pp.  40  and  41. 

t  Ibid.  chap.  Ixiv.  p.  328.  J  Ibid.  chap.  Ixiv.  p.  330.      §  Ibid. 

[I  Ibid.  T[  The  great  vassals  had  particular  privileges. 
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corrupted  by  presents,  consented  to  an  accommodation,  ho 
was  obliged  to  pay  a  fine  uf  sixty  livres,  and  tbo  right  ho 
had  of  piniiishing  the  lualelactur  devolved  upon  the  count.* 

There  were  a  great  many  people  incapable  either  of 
offering,  or  of  accepting  battle.  But  liberty  was  given 
thoni,  on  cause  being  shown,  to  choose  a  champion ;  and 
that  he  might  have  a  stronger  interest  in  defending  the 
party,  in  whose  behalf  he  appeared,  his  hand  was  cut  off 
if  he  lost  the  battle.f 

"When  capital  laws  were  made  in  the  last  century  against 
duels,  perhaps  it  would  have  been  sufficient  to  have  de- 
prived a  wariior  of  his  military  capacity  by  the  loss  of 
his  hand  ;  nothing  in  general  being  a  greater  mortification 
to  mankind  than  to  survive  the  loss  of  their  character. 

\\  hen,  in  capital  cases,  the  duel  was  fought  by 
champions,  the  parties  were  placed  where  they  could  not 
behold  the  battle;  each  was  bound  with  the  cord  that 
was  to  be  used  at  his  execution  in  case  his  champion  was 

overcome.  I 

The  person  overcome  in  battle  did  not  always  lose  the 
point  contested  ;  if.  for  instance,  they  fought  on  an  imparl- 
ance, he  lost  only  the  imparlance. § 

25. — Of  the  Bounds  prescribed  to  the  Custom  of  judicial 
Combats. 

"When  pledges  of  battle  had  been  received  upon  a  civil 
aiFair  of  small  importance,  the  lord  obliged  the  parties  to 
withdraw  them. 

If  a  fact  was  notorious ;  for  instance,  if  a  man  had  been 
assassinated  in  the  open  market-i^lace,  then  there  was 
neither  a  trial  by  witnesses,  nor  by  combat ;  the  judge 
gave  his  decision  from  the  notoriety  of  the  fact.|| 

When  the  court  of  a  lord  had  often  determined  after  the 

*  Beaunianoir,  chap.  Ixiv.  p.  3.30,  says,  he  lost  his  jurisdiction  :  these 
words  in  the  authors  of  those  day.t  have  not  a  general  signification,  hut 
a  siL^nitication  limited  to  the  alfair  in  question.  De'foutaines,  ehaj). 
xxi.  art.  2!(. 

t  Tliis  custom,  which  we  meet  with  in  the  Capitularies,  was  still 
8ub8i.>ting  at  the  time  of  Beaunianoir.     See  chap.  Ixi.  p.  315. 

J  Bt  aumanoir,  chap.  Ixiv.  p.  330.  §  Ibid.  chap.  Ixi.  p.  309. 

11  Ibid.  p.  30J5 ;  chap,  xliii.  p.  239. 
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«ame  manner,  and  the  usago  was  thus  known,*  the  lonl 
refused  to  grant  the  parties  the  privilege  of  duelling, 
to  tlie  end  that  the  usages  might  not  be  altered  by  the 
different  success  of  the  combats. 

They  were  not  allowed  to  insist  upon  duelling  but  for 
themselves,  for  some  one  belonging  to  their  family,  or  for 
their  liege  lord.f 

When  the  accused  had  heen  acquitted,  another  relative 
could  not  insist  on  fighting  him  ;  otherwise  disputes  would 
never  be  terminated.! 

If  a  person  appeared  again  in  public  whose  relatives, 
Tipon  a  supposition  of  his  being  miirdered,  wanted  to 
revenge  his  death,  there  Tvas  then  no  room  for  a  combat  • 
the  same  may  be  said  if  by  a  notorious  absence  the  fact 
was  proved  to  be  impossible. § 

If  a  man  who  had  been  mortally  wounded  had  excul- 
pated before  his  death  the  person  accused  and  named 
another,  they  did  not  proceed  to  a  duel ;  but  if  he  had  men- 
tioned nobody  his  declaration  was  looked  upon  as  a  forgive- 
ness on  his  death-bed  ;  the  prosecution  was  continued,  and 
even  among  gentlemen  they  could  make  war  against  each 
other.  II 

When  there  was  a  conflict,  and  one  of  the  relatives  had 
given  or  received  pledges  of  battle,  the  right  of  contest 
ceased ;  for  then  it  was  thought  that  the  parties  wanted 
to  pui-Nue  the  ordinary  course  of  justice ;  therefore  he  that 
would  have  continued  the  contest  would  have  been  sen- 
tenced to  make  good  all  the  losses. 

Thus  the  practice  of  judiciary  combat  had  this  advan- 
tage, that  it  was  apt  to  change  a  general  into  an  individual 
quarrel,  to  restore  the  courts  of  judicature  to  their  authority, 
and  to  bring  back  into  the  civil  state  those  who  were  no 
longer  governed  but  by  the  law  of  nations. 

As  there  are  an  infinite  number  of  wise  things  that  are 
managed  in  a  very  foolish  manner ;  so  there  are  many 
foolish  things  that  are  very  wisely  conducted. 

When  a  man  who  was  challenged  with  a  crime  visibly 
showed  that  it  had  been  committed  by  the  challenger  him- 

*  Beaumanoir,  chap.  Ixi.  p,  314.  See  also  Defontaines,  chap.  xxii. 
art.  24.  t  Beaumanoir,  cbap.  Ixiii.  p.  322, 

X  Ibid.  §  Ibid.  II  Ibid.  p.  323. 
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self,  there  conld  bo  then  no  pledges  of  battle ;  for  there  is 
no  criiiiinal  but  would  prefer  a  duel  of  uucertain  event  to 
a  certain  punishment.* 

There  were  no  duoLs  in  affairs  decided  by  arbitcr.s,f  nor 
by  eccle«iastical  courts,  nor  in  cases  relating  to  women's 
dowries. 

A  looman,  say.s  Beaumanoir,  cannot  fi'/ht.  If  a  woman 
challenged  a  person  without  naming  her  champion,  the 
pledges  of  battle  were  not  accepted.  It  was  also  requisite 
that  a  woman  should  be  autli<jrised  by  her  baron,  that  is, 
by  her  luisljand,  to  challenge  ;  but  she  might  be  challenged 
without  this  authority. f 

If  either  the  challenger  or  the  person  challenged  were 
under  fifteen  years  of  ago,  there  could  be  no  combat.§  They 
might  order  it,  indeed,  in  disputes  relating  to  orphans 
when  their  guardians  or  trustees  were  willing  to  run  the 
risk  of  this  procedure. 

The  cases  in  which  a  bondman  was  allowed  to  fight  are, 
I  think,  as  follows.  He  was  allowed  to  fight  another 
bondman  ;  to  fight  a  freedman,  or  even  a  gentleman,  in 
case  he  were  challenged ;  but  if  he  himself  challenged, 
the  other  might  refuse  to  fight ;  and  even  the  bond- 
man's lord  had  a  right  to  take  him  out  of  the  court. |1 
The  bondman  might  by  his  lord's  charter  or  by  usage 
tight  with  any  fieeman;^  and  the  church  claimed  this 
right  for  her  bondmen  **  as  a  mark  of  respect  due  to  her  by 
the  laity.f  f 

26. — On  the  judiciary  Combat  between  one  of  the  Parties  and 
one  of  the  Witnesses. 

Beaumanoir  informs  ns,|J  that  a  person  who  saw  a 
witness  going  to  swear  against  him  might  elude  the  other, 
by  tulling  the  judges  that  his  adversary  })roduced  a  false 
and  slandering  witness;  and  if  the  witness  was  willing  to 

*  Beaumanoir,  chap.  Ixiii.  p.  324.         t  Ibid.  p.  32.5.        X  Ibid. 

§  Ibid.  chap.  Ixiii.  p,  323.  Seo  also  wliut  i  havo  said  iu  the  18th 
book. 

II  Ibid.  chap.  Ixiii.  p.  322.  ^  Defontainos,  chap.  xxii.  art.  7. 

**  llnhiant  heUandi  et  tcstificandi  Ucenliam. — ChiUter  of  Lcwisj,  tha 
Fat,  iu  tho  year  1118.  **  Ibid.  {J  Chap.  Ixi.  p.  315. 
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maintain  the  quairel,  he  gave  pledges  of  battle.  The 
enquiry  was  no  longer  the  question  ;  for  if  the  witness  was 
overcome,  it  was  decided  that  the  adversary  had  produced 
a  false  witness,  and  he  lost  his  cause. 

It  was  necessary  that  the  second  witness  should  not 
be  heard  ;  for  if  lie  had  made  his  attestation,  the  affair 
would  have  been  decided  by  the  deposition  of  two 
witnesses.  But  by  staying  the  second,  the  dej)osition 
of  the  first  witness  became  void. 

The  second  witness  being  thus  rejected,  the  party  was 
not  allowed  to  produce  any  others,  biit  he  lost  his  cause ; 
in  case,  h(jwever,  there  had  been  no  pledges  of  battle  he 
might  produce  other  witnesses. 

Beaumanoir  observes,*  that  the  witness  might  say  to 
the  party  he  appeared  for,  before  he  made  his  deposition  : 
I  do  not  care  to  fight  for  your  quarrel,  nor  to  enter  into  any 
dehate ;  hid  if  you  are  willing  to  stand  by  me,  I  am  ready  to 
tell  the  truth.  The  party  was  then  obliged  to  fight  for  the 
witness,  and  if  he  happened  to  be  overcome,  he  did  not 
lose  his  cause,t  but  the  witness  was  rejected. 

This,  I  believe,  was  a  modification  of  the  ancient  custom  ; 
and  what  makes  me  think  so  is,  that  we  find  this  usage  of 
challenging  the  witnesses  established  in  the  laws  of  the 
Bavarians  J  and  Burgundians  §  without  any  restriction. 

I  have  already  made  mention  of  the  constitution  of 
Gundebald,  against  which  Agobard||and  St.  Avitus^made 
such  loud  complaints.  Wlien  the  accused,  says  this  prince, 
^jroduces  ivitnesses  to  swear  that  he  has  not  committed  the  crime, 
the  accuser  may  challenge  one  of  the  witnesses  to  a  combat ;  for 
it  is  very  just  that  the  person  loho  has  offered  to  swear,  and  has 
declared  that  he  was  certain  of  the  truth,  should  make  no 
difficulty  of  maintaining  it  by  combat.  Thus  the  witnesses 
were  deprived  by  this  king  of  every  kind  of  subterfuge 
to  avoid  the  judiciary  combat. 

*  Chnp.  vi.  pp.  39  and  40. 

t  But  if  the  battle  was  fought  by  champions,  the  champion  that  waa 
overcome  had  his  hand  cut  off.  J  Tit.  16,  sec.  7.  §  Tit.  45. 

II  Letter  to  Lewis,  the  Debonnaire.  T[  Life  of  St.  Avitus. 
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27. — Of  the  jitdJcial  Comhat  hetiocen  one  of  lite  Pm-fies  and  one 
of  the  Lords'  Peers.     Appeal  of  false  Judgment. 

As  the  natui-e  of  judicial  combats  was  to  torminato  the 
affair  for  ever,  and  was  incompatiblo  with  anew  judgment 
and  new  prosecutions,*  an  appeal,  such  as  is  established 
by  the  Romnn  and  Canon  hiws,  tliat  is,  to  a  superior  court 
in  order  to  lejudge  the  proceediugs  of  an  inferior,  was  a 
thing  unknown  in  France. 

This  is  a  form  of  proceeding  to  which  a  warlike  nation, 
governed  solely  by  the  point  of  honour,  was  quite  a 
stranger ;  and  agreeably  to  this  very  spirit,  the  same 
methods  were  used  against  the  judges  as  were  allowed 
against  the  ])arties.| 

An  appeal  among  the  people  of  this  nation  was  a 
challenge  to  fight  with  arms,  a  challenge  to  be  decided  by 
blood  ;  and  not  that  inxitation  to  a  paper  quarrel,  the  know- 
ledge of  which  was  reserved  for  sueceetling  ages. J 

Thus  St.  Lewis  in  his  Institutions  says,  that  an  appeal 
includes  both  felony  and  iniquity.  Thus  Beaumanoir  tella 
us,  that  if  a  vassal  wanted  to  make  his  complaint  of  an 
outrage  committed  against  him  by  his  lord,§  lie  was  first 
obliged  to  announce  that  he  quitted  his  fief;  after  which 
he  appealed  to  his  lord  paramount,  and  offered  pledges  of 
battle.  In  like  manner  the  lord  renounced  the  homage  of 
his  vassal,  if  he  challenged  him  before  the  count. 

For  a  vassal  to  challenge  his  lord  of  false  judgment,  was 
as  much  as  to  say  to  him,  that  his  sentence  was  unjust  and 
malicious  ;  now  to  utter  such  words  against  his  lord  was 
in  some  measure  committing  the  crime  of  felony. 

Hence,  instead  of  bringing  a  challenge  of  false  judgment 
against  the  lord  who  appointed  and  directed  the  court, 
they  challenged  the  peers  of  whom  the  court  itself  was 
formed,  by  wliich  means  they  avoided  the  crime  of 
felony,  lor  they  insulted  only  their  peers,  with  whom 
they  could  always  account  for  the  affront. 

*  Beaumanoir,  clinp.  li.  p.  22. 

t  Ik'aiiiuaiioir,  chai).  Ixi.  p.  312,  and  chap.  Ixvii.  p.  338. 

X  BfK)k  II.  cliap.  XV. 

§  Bcuuiuauoir,  chap.  Ixi.  pp.  310  and  311,  and  cLap.  Ixvii.  p.  337. 


220  THE   SPIRIT   OF   LAWS.  [Book  XXVIIL 

It  was  a  very  dangerous  thing  to  cliallenge  the  peers  of 
false  judgment.*  If  the  party  waited  till  judgment  was 
pronounced,  he  was  obliged  to  fight  them  all  when  they 
offered  to  make  good  their  judgment."]"  If  the  appeal  was 
made  before  all  the  jradges  had  given  their  opinion,  he 
was  obliged  to  fight  all  who  had  agreed  in  their  judgment. 
To  avoid  this  danger,  it  was  usual  to  petition  the  lord  to 
direct  that  each  peer  should  give  his  opinion  aloud  ;J  and 
when  the  first  had  pronounced,  and  the  second  was  going 
to  do  the  same,  the  parry  told  him  that  he  was  a  liar,  a 
knave  and  a  slanderer,  and  then  he  had  to  fight  only  with 
that  peer. 

Defontaines  §  would  have  it,  that  before  a  challenge  was 
made  of  false  judgment,  it  was  customary  to  let  three 
judges  pionounce ;  and  he  does  not  say  that  it  was 
necessary  to  fight  them  all  three,  much  less  that  there 
was  any  obligation  to  fight  all  those  who  had  declared 
themselves  of  the  same  opinion.  These  differences  arose 
from  this,  that  in  those  times  theie  were  few  usages 
exactly  in  all  parts  the  same ;  Beaumanoir  gives  an  account 
of  what  passed  in  the  county  of  Clermont ;  and  Defontaines 
of  what  was  practised  in  Vermandois. 

When  one  of  the  peers  or  a  vassal  had  declared  that  he 
would  maintain  the  judgment,  the  judge  ordered  pledges 
of  battle  to  be  given,  and  likewise  took  security  of  the 
challenger,  that  he  would  maintain  his  case.||  But  the 
peer  who  was  challenged  gave  no  security,  because  he  was 
the  lord's  vassal,  and  was  obliged  to  defend  the  challenge, 
or  to  pay  the  lord  a  fine  of  sixty  livres. 

If  he  who  challenged  did  not  prove  that  the  judgment 
was  bad, If  he  paid  the  lord  a  fine  of  sixty  livres,  the 
same  fine  to  the  peer  whom  he  had  challenged,  and  as 
much  to  every  one  of  those  who  had  openly  consented 
to  the  judgment.** 

When  a  person,  strongly  suspected  of  a  capital  crime, 
had  been  taken  and  condemned,  he  could  make  no  appeal 

*  Beaumanoir,  cliap.  Ixi.  p.  313.  f  Ibid.  p.  314.  J  Ibid. 

§  Chap.  xxii.  art.  1,  10,  and  11,  he  says  only,  that  each  of  them 
was  allowed  a  small  fine.  ||  Beaumanoir,  chap.  Ixi.  p.  314. 

\  Ibid.    De'fontainea,  chap.  xxii.  art.  9.  **  Ibid. 
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of  false  judgment  :*  for  lie  would  always  appeal  either  to 
proloii<;  his  life,  or  to  get  an  al).s<ilntu  discharge. 

It  a  person  said  that  the  judgment  was  false  and  bad 
and  did  not  offer  to  prove  it  so.  that  is  to  light,  lie  was 
condemned  to  a  fine  of  ten  sous  if  a  gentleman,  and  to  five 
sous  if  a  bondman,  for  the  injurious  expressions  he  had 
uttered.f 

The  judges  or  peers  who  were  overcome,  forfeited  neither 
life  nor  limbs  :J  but  the  person  who  challenged  them  was 
punished  with  death,  if  it  hajjpened  to  be  a  capital 
crime. § 

This  manner  of  challenging  the  vassals  with  false  judg- 
ment was  to  avoid  challfnging  the  lord  himself  Kut  if  the 
lord  had  no  peers,])  or  had  not  a  sufficient  number,  he  might 
at  his  own  expense  borrow  peers  of  his  lord  paramount;^ 
hut  these  peers  were  not  obliged  to  pronounce  judgment  if 
they  d  id  not  like  it ;  they  might  declare  that  they  were  come 
only  to  give  their  opinion  :  in  that  particular  case,  the  lord 
himself  jiulged  and  pronounced  sentence  as  judge  ;**  and  if 
an  appeal  of  false  judgment  was  made  against  him,  it  was 
his  business  to  answer  to  the  challenge. 

If  tlie  hnxl  happened  to  be  so  very  poor  as  not  to  bo  able 
to  hire  peers  of  his  paramount, ft  or  if  he  neglected  to  ask 
for  them  or  the  paramount  refused  to  give  them,  then, 
as  the  lord  could  not  judge  by  himself,  and  as  nobody 
vras  obliged  to  plead  before  a  tribunal  where  judgment 
could  not  be  given,  the  affair  was  brought  before  the 
lord  paramoimt. 

This,  I  believe,  was  one  of  the  principal  causes  of  the 
separation  between  the  jurisdiction  and  the  fief,  whence 
arose  the  maxim  of  the  French  lawyers,  The  fief  is  one 

•  Beaunianoir,  chap.  Ixi.  p.  31fi,  aud  Defontaincs,  chap-  xxii.  art.  21. 

t  Ibid.  chap.  Ixi.  p.  314. 

X  DcTontaines,  chap.  xxii.  art.  7. 

§  See  Iie'fonUiines,  chap.  xxi.  art.  11  and  12,  and  followinf^,  who 
distin<juishes  the  aises  in  whicii  the  appellant  of  false  judgment  loses 
his  lifi',  tlie  point  contested,  or  only  tlie  imparlance. 

II  Ikiiumnnoir,  chap.  Ixii.  p.  322.     Defontaincs,  chap.  xxii. 

%  The  count  was  not  obliged  to  lend  any.  Beaumanoir,  chap.  Ixvii, 
p.  337. 

♦*  Nobodv  can  pass  judgment  in  his  court,  says  Beaumanoir,  clinn 
Ixvli.  pp.  33(j  and  337.  tt  Ihid.  chap.  Isii.  p.  322, 
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thing,  and  the  jurisdiction  is  another.  For  as  there  were  a 
vast  uuiuber  of  peers  who  had  no  .subordinate  vassals  under 
them,  they  were  incapable  of  holding  their  court;  all 
aflfairs  were  then  brought  before  their  lord  paramount,  and 
they  lost  the  privilege  of  pronouncing  judgment,  because 
they  had  neither  power  nor  will  to  claim  it. 

All  the  judges  who  had  been  at  the  judgment  were 
obliged  to  be  present  when  it  was  pronounced,  that  they 
might  follow  one  another,  and  say  aye  to  the  person  w^ho, 
wanting  to  make  an  appeal  of  false  judgment,  asked  them 
whether  they  followed ;  *  for  Defontaines  says,!  that  it  is 
an  affair  of  courtesy  and  loyalti/,  and  there  is  no  such  thing 
as  evasion  or  delay.  Hence,  I  imagine,  arose  the  custom 
still  followed  in  England  of  obliging  the  jury  to  be  all 
unanimous  in  their  verdict,  in  cases  relating  to  life  and 
death. 

Judgment  was  therefore  given,  according  to  the  opinion 
of  the  majority ;  and  if  there  was  an  equal  division, 
eentence  was  pronounced,  in  criminal  cases,  in  favour  of 
the  accused  ;  in  cases  of  debt,  in  favour  of  tlie  debtor ; 
and  in  cases  of  inheritance,  in  favour  of  the  defendant, 

Defontaines  observes,^  that  a  peer  could  not  excuse  him- 
self b}'  saying  that  he  would  not  sit  in  court  if  there  were 
only  four,§  or  if  the  whole  number,  or  at  least  the  wisest 
part,  were  not  present.  This  is  just  as  if  he  were  to  say 
in  the  beat  of  an  engagement,  that  he  would  not  assist  his 
lord,  because  he  had  not  all  his  vassals  with  him.  But  it 
was  the  lord's  business  to  cause  his  court  to  be  respected, 
and  to  choose  the  bravest  and  most  knowing  of  his  tenants. 
This  I  mention,  in  order  to  show  the  duty  of  vassals, 
which  was  to  fight,  and  to  give  judgment :  and  such, 
indeed,  was  this  duty,  that  to  give  judgment  was  all  the 
same  as  to  fight. 

It  was  lawful  for  a  lord,  who  went  to  law  with  his 
vassal  in  his  own  court,  and  was  cast,  to  challenge  one  of  his 
tenants  with  false  judgment.  But  as  the  latter  owed  a  re- 
spect to  his  lord  for  the  fealty  he  had  vowed,  and  the  lord, 

*  Defontaines,  chap.  xxi.  art.  27  and  28. 
t  Ibid.  art.  28.  J  Chap.  xxi.  art.  37. 

§  This  number  at  least  was  necessary.  De'fontaines,  ^hap.  xxi, 
art.  36 
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on  the  other  hand,  owed  bonevolenco  to  his  vassal  for  tlio 
fealty  accepted  ;  it  was  customary  to  make  a  distinction 
between  the  lord's  aflirmiiij];  in  general  that  the  judgment 
was  false  and  unjust,*  and  imputing  personal  prevarica- 
tions to  his  tenant. I  In  the  former  case  he  affronted  his 
own  court,  and  in  some  measure  himself,  so  that  there  was 
no  room  for  pledges  of  battle.  But  there  was  room  in  the 
latter,  because  he  attacked  his  vtissal's  honour ;  and  the 
person  overcome  was  deprived  of  life  and  ])ruperty,  in 
order  to  maintain  the  ])ublic  tranquillity. 

This  distinction,  which  was  necessary  in  that  particular 
case,  had  afterwards  a  greater  extent.  Beaunianoir  says, 
that  when  tlie  challenger  of  false  judgment  attacked  one  of 
the  peers  by  personal  imputation,  battle  ensued ;  but  if  he 
attacked  only  the  judgment,  the  peer  challenged  was  at 
liberty  to  determine  the  dispute  either  by  battle  or  by 
law.J  But  as  the  prevailing  sjiirit  in  Beaumanoir's  time 
was  to  restrain  the  usage  of  judicial  combats,  and  as  this 
liberty  which  had  been  granted  to  the  peer  challenged 
of  defending  the  judgment  by  combat  or  not  is  equally 
contrary  to  the  ideas  of  honour  established  in  those  days, 
and  to  the  obligation  the  vassal  lay  under  of  defending 
his  lord's  jurisdiction,  I  am  apt  to  think,  that  this  dis- 
tinction of  Beaumanoir's  was  a  novelty  in  French  juris- 
prudence. 

I  would  not  have  it  thought  that  all  appeals  of  false 
judgment  were  decided  by  battle;  it  fared  with  this 
appeal  as  with  all  others.  The  reader  may  recollect  the 
exceptions  mentioned  in  the  25th  chapter.  Here  it  was 
the  business  of  the  superior  court  to  examine  whether  it 
was  proper  to  withdraw  the  pledges  of  battle  or  not. 

There  could  be  no  appeal  of  false  judgment  against  the 
king's  court ;  because,  as  theie  was  no  one  equal  to  the 
king,  no  one  could  challenge  him ;  and  as  the  king  had  no 
superior,  none  could  appeal  from  his  court. 

This  fundamental  regulation,  which  was  nccessaiy  as  a 
political  law,  diminished  also  as  a  civil  law  the  abuses  of 
the  judicial  proceedings  of  those  times.  When  a  lord  was 
afraid  that  his  court  would  bo  challenged  with  false  judg- 

*  Beaumanoir,  chap.  Ixvii.  p.  337.  t  Ilji'l- 

X  Ibid.  pp.  337  and  338 
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ment,  or  perceived  that  they  were  determined  to  challenge, 
if  the  interests  of  justice  required  that  it  slunild  not  be 
challenged,  he  might  demand  from  the  king's  court,  men 
whose  judgment  could  not  be  set  aside.*  Thus  King 
Philip,  says  Defontaines,|  sent  his  whole  council  to  judge 
an  aflair  in  the  court  of  the  Abbot  of  Corbey. 

But  if  the  lord  could  not  have  judges  from  the  king,  he 
might  remove  his  court  into  the  king's,  if  he  held  im- 
mediate! 3^  of  him  ;  and  if  there  were  intermediate  lords,  he 
had  recourse  to  his  suzerain,  removing  from  one  lord  to 
another  till  he  came  to  tlie  sovereign. 

Thus,  notwithstanding  they  had  in  those  days  neither 
the  practice  nor  even  the  idea  of  our  modern  appeals, 
yet  they  had  recourse  to  the  king,  who  was  the  source 
whence  all  those  rivers  flowed,  and  the  sea  into  which 
they  returned. 


28. — Of  the  Apj^eal  of  Default  of  Justice. 

The  appeal  of  defaidt  of  justice  was,  when  the  court  of  a 
particular  lord  deferred,  evaded,  or  refused  to  do  justice  to 
the  parties. 

During  the  time  of  our  princes  of  the  second  race, 
though  the  count  had  several  officers  under  him,  their 
person  was  subordinate,  but  not  their  jurisdiction.  These 
officers  in  their  court  days,  assizes,  or  placita,  gave  judg- 
ment in  the  last  resort  as  the  count  himself;  all  the 
difference  consisted  in  the  division  of  the  jurisdiction. 
For  instance,  the  count  had  the  power  of  condemning  to 
death,  of  judging  of  liberty,  and  of  the  restitution  of  goods, 
which  the  centenarii  had  not.J 

For  the  same  reason  there  were  greater  cases  which  were 
reserved  tothe  king;  namely,  those  which  directly  concerned 
the  political  order  of  the  state.§  Such  were  the  disputes 
between  bishops,  abbots,  counts  and  other  grandees,  which 

*  Defontaines,  chap.  xxii.  t  IMd. 

X  Third  capitulary  of  the  year  812,  art.  3,  edition  of  Baluzlus,  p.  497, 
and  of  Charles,  the  Bald,  added  to  the  Law  of  the  Lombards,  book  II. 
arts. 

§  Third  capitulary  of  the  year  812,  art.  3,  edition  of  Baluzlus,  p.  497. 
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were  (Ictenuined  by  the  king,  together  with  tlio  great 
vassals.* 

What  some  authors  have  advanced,  namely,  that  an 
appeal  lay  from  the  count  to  the  king's  commissar^',  or 
MixsHS  Dominieus,  is  not  well-grunnded.  The  count  and 
the  Mismts  had  an  equal  jiiri.sdictiun,  independent  of  each 
other.t  The  whole  diflercnce  wa.s,  that  the  Missus  held 
his  Placita,  or  assizes,  four  months  in  tbo  year,  J  and  the 
count  the  other  eight. 

Jf  a  person,  who  had  been  condemned  at  an  assize,  de- 
manded to  have  his  cause  tried  over  again,  and  was  after- 
wards cast,  he  paid  a  fine  of  fifteen  sous,  or  received  fifteen 
blows  from  the  judges  who  had  decided  the  aftair.  § 

When  the  counts,  or  the  king's  commissaries  did  not  find 
themselves  able  to  bi-ing  the  gi'eat  lords  to  reason,  they 
made  them  give  bail  or  security  ||  that  they  would  a])pear 
in  the  king's  court:  this  was  to  try  the  cause,  and  not  to 
rejudge  it.  I  find  in  the  capitulary  of  Metz^f  a  law  by 
which  the  appeal  of  false  judgment  to  the  king's  court 
is  established,  and  all  other  kinds  of  appeal  are  proscribed 
and  punished. 

If  they  refused  to  submit  to  the  judgment  of  tlie 
Khevifts  **  and  made  no  complaint,  they  wei'e  imprisoned 
till  they  had  submitted,  but  if  they  complained,  they  were 
cnnducted  under  a  proper  guard  before  the  king,  and  the 
afi"air  was  examined  in  his  court. 

There  could  be  hardly  any  room  then  for  an  a]ipeal  ol 
default  of  justice.  For  instead  of  its  being  usual  in  those 
days  to  complain  that  the  counts  and  otheis  who  had  a 
right  of  holding  assizes  were  not  exact  in  discharging  this 
duty,ff  it  was  a  general  complaint  that  they  were  too 

•  Cum  Jidelibus. — Capitulary  of  Lewis,  the  Dcbonnairc,  edition  of 
BaUiziiis,  p.  GG7. 

t  Sec  the  Capitulary  of  Charles,  the  Bald,  added  to  the  Law  of  the 
Loinliard.s,  l>ook  IL  art.  3. 

X  Third  capitulary  of  the  yenr  812,  art.  8.  §  riaritum. 

II  This  nppciirs  V>y  tlie  formulas,  charters,  and  the  capitularies. 

t  In  the  year  ToT,  edition  of  ISaluzius,  j).  180.  art.  9  and  10,  nnd 
the  Synod  ajntd  ViriuiK,  in  the  yenr  7o."),  art.  '2!»,  edition  of  Baluziun, 
p.  176.     These  two  ca])itnlarie9  were  made  under  King  I'epiii. 

**  Tlie  ollicerii  under  tlie  count,  H^rfihini. 

tt  See  the  Law  of  the  Lombards,  book  IL  tit.  52,  art.  22. 

VOL.  U.  0 
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exact.  Hence  we  find  such  numbers  of  ordinances,  by 
which  the  counts  and  all  other  officers  of  jn-stice  are  for- 
bidden to  hold  their  assizes  above  thrice  a  year.  It  was 
not  so  necessary  to  chastise  their  indolence,  as  to  check 
their  activity. 

But,  after  an  infinite  number  of  petty  lordships  had 
been  formed,  and  different  degrees  of  vassalage  established, 
the  neglect  of  certain  vassals  in  holding  their  courts  gave 
I'ise  to  this  kind  of  appeal  ;*  especially  as  very  consider- 
able profits  accrued  to  the  lord  paramount  from  the  several 
fines. 

As  the  custom  of  judicial  combats  gained  every  day 
more  ground,  there  were  places,  cases  and  times,  in  which 
it  was  difficult  to  assemble  the  peers,  and  consequently  in 
which  justice  was  delayed.  The  appeal  of  default  of 
justice  was  therefore  introduced,  an  appeal  that  has  been 
often  a  remarkable  era  in  our  history ;  because  most  of 
the  wars  of  those  days  were  imputed  to  a  violation  of  the 
political  law ;  as  the  cause,  or  at  least  the  pretence,  of  our 
modem  wars  is  the  infringement  of  the  laws  of  nations. 

Beaumanoir  saysf  that,  in  case  of  default  of  justice, 
battle  was  not  allowed  :  the  reasons  are  these,  1.  They 
could  not  challenge  the  lord  himself,  because  of  the  respect 
due  to  his  person  ;  neither  could  they  challenge  the  lord's 
peers,  because  the  case  was  clear,  and  they  had  only  to 
reckon  the  days  of  the  summons,  or  of  the  other  delays ; 
there  had  been  no  judgment  passed,  consequently  there 
could  be  no  appeal  of  false  judgment :  in  fine,  the  crime 
of  the  peers  oifended  the  lord  as  well  as  the  party,  and  it 
was  against  rule  that  there  should  be  battle  between  the 
lord  and  his  peers. 

But  as  the  default  was  proved  by  witnesses  before  the 
superior  court :  J  the  witnesses  might  be  challenged,  and 
then  neither  the  lord  nor  his  court  were  offended. 

In  case  the  default  was  owing  to  the  lord's  tenants  or 
peers,  who  had  delayed  to  administer  justice,  or  had  avoided 
giving  judgment  after  past  delays,  then  these  peers  were 
appealed  of  default  of  justice  before  the  paramount ;  and  if 

*  There  are  instances  of  appeals  of  default  of  justice  as  early  as  the 
tiae  of  Philip  Augustus.  f  Chap.  Isi.  p.  315.         J  Ibid. 
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they  were  cast,  tlioy  paid  a  fine  to  their  lord,*  Tho  latter 
could  not  give  theiu  any  assistance  ;  on  the  contrary,  ho 
seized  tlieir  fief,  till  they  liad  each  paid  a  fine  of  sixty  livres. 

2.  Wlien  the  default  was  owing  to  tho  lord,  which  was 
the  case  whenever  there  happened  not  to  bo  a  sufficient 
number  of  peers  in  his  court  to  pass  judgment,  or  when  he 
had  not  assembled  his  tenants  or  apjiointed  somebody  in 
his  room  to  assemble  them,  an  appeal  might  be  made  of 
the  default  before  the  lord  paramount ;  but  then  the  party 
and  not  the  lord  was  summoned,  because  of  the  respect 
due  to  the  latter.f 

The  lord  demanded  to  be  tried  before  tho  paramount, 
and  if  he  was  acquitted  of  the  default,  the  cause  was  re- 
manded to  him,  and  he  was  likewise  paid  a  fine  of  sixty 
livres4  I'Ut  if  the  default  was  proved,  the  penalty  inflicted 
on  him  was,  to  lose  the  trial  of  the  cause, §  which  was  to 
be  then  determined  in  the  superior  court.  And,  indeed, 
the  complaint  of  default  was  made  with  no  other  view. 

3.  If  the  lord  was  sued  in  his  own  court, ||  which  never 
happened  but  upon  disputes  in  relation  to  the  fief,  after 
letting  all  the  delays  pass,  the  lord  himself  was  summoned 
before  the  peers  in  the  sovereign's  name,1[  whose  permis- 
sion was  necessary  on  that  occasion.  The  peers  did  not 
make  the  summons  in  their  own  name,  because  they  could 
not  summon  their  lord,  but  they  could  summon  for  their 
lord.** 

Sometimes  the  appeal  of  default  of  justice  was  followed 
by  an  appeal  of  false  judgment,  when  the  lord  had  caused 
judgment  to  bo  passed,  notwithstanding  the  default.jf 

*  Defontaincs,  chap.  xxi.  art.  24. 

t  Defontaincs,  chap.  xxi.  art.  32. 

X  Beaumanoir,  chap.  Ixi.  p.  312. 

§  Defontaincs,  chaj).  xxi.  art.  1  and  29. 

II  This  was  the  caao  in  the  famous  ditVcrence  between  tlio  Lord  of  Nesle 
and  Joan,  Countess  of  Flanders,  during  the  reign  of  Lewis  VIIL  He 
called  upon  her  to  liave  it  tried  within  forty  days,  and  therenpou 
challenged  her  at  the  king's  court  with  default  of  justice.  She  answt-red 
that  she  would  have  it  tried  by  her  peers  in  Flanders.  The  king'i 
court  deterniincd  that  it  should  nut  be  Bcnt  there  and  that  tho  counttsa 
ehould  be  cite<l. 

^  Defontaincs,  chap.  xxi.  art.  34.  **  Ibid.  chap.  xxi.  art.  9. 

tt  Beauiuuuoir,  chap.  Ixi.  p.  311 

q2 
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The  vassal  who  had  wrongfully  challenged  his  lord  of 
default  of  justice  was  sentenced  to  pay  a  fine  according 
to  his  lord's  ]ileasure.* 

The  inhabitants  of  Gaunt  had  challenged  the  Earl  of 
Flanders  of  default  of  justice  before  the  king,  fwr  having 
(Iclavcd  to  give  judgment  in  his  own  court. f  UiKm 
examination  it  was  found,  that  he  had  used  fewer  delays 
than  even  the  custom  of  the  country  allowed.  They  were 
therefore  remanded  to  him ;  upon  which  their  effects  to 
the  value  of  sixty  thousand  livres  were  seized.  Th<  y 
returned  to  the  king's  court  in  order  to  have  the  fine 
moderated  ;  but  it  was  decided  that  the  earl  might  insist 
upon  the  fine,  and  even  upon  more  if  he  pleased.  Beau- 
manoir  was  present  at  thofse  judgments. 

4.  In  other  disputes  which  the  lord  might  have  with  his 
vassal,  in  respect  to  the  person  or  honour  of  the  latter,  or  to 
property  that  did  not  belong  to  the  fief,  there  was  no  room 
for  a  challenge  of  default  of  justice;  because  the  cause  was 
not  tried  in  the  lord's  court,  but  in  that  of  the  paramount : 
vassals,  says  L)efontaines,|  having  no  power  to  give  judg- 
ment on  the  person  of  their  lord. 

I  have  been  at  some  trouble  to  give  a  clear  idea  of  those 
things,  which  are  so  obscure  and  confused  in  ancient 
authors  that  to  disentangle  them  from  the  chaos  in  which 
they  were  involved  may  be  reckoned  a  new  discovery. 

29. — Epocli  of  tlie  Beign  of  St.  Leiois. 

St.  Lewis  abolished  the  judicial  combats  in  all  the  courts 
of  his  demesne,  as  appears  by  the  ordinance  he  published 
thereupon,!  and  by  the  Institutions.! 

But  he  did  not  suppress  them  in  the  courts  of  his  barons, 
except  in  the  case  of  challenge  of  false  judgment.^ 

A  vassal  could  not  challenge  the  court  of  his  lord  of  false 


*  Beamnanoir,  cliap.  Ixi.  p.  312.  But  ho  that  -was  neither  tenant 
nor  \assal  to  the  lend  paid  only  a  fine  of  sixty  livres. — Ibid. 

t  Beaunianoir,  cliaji.  Isi.  p.  ol8. 

X  Chap.  xxi.  art.  35.  §  In  the  year  1260. 

1]  Book  I.  chap.  ii.  and  vii.  and  hook  II.  chap.  x.  and  xi. 

^  As  appoiirs  everywhere  in  the  Institutions,  &c.,  and  Beaumanoir, 
cLap.  Ixi.  p.  309. 
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judgment,  without  demanding  a  judicial  combat  ag;iin>r 
the  judges  who  pronounced  sentence.  But  St.  Lewis 
introduced  the  practice  of  challenging  of  false  judgment 
without  fighting,  a  change  that  may  be  reckoned  a  kind 
of  revolution.* 

He  declared  f  that  there  should  be  no  challenge  of  false 
judgment  in  the  lordships  of  his  demesnes,  because  it  was 
a  crime  of  felony.  In  reality,  if  it  was  a  kind  of  felony 
against  the  lord,  by  a  much  stronger  reason  it  was  feU)ny 
against  the  king.  But  he  consented  that  they  might 
demand  an  amendment  |  of  the  judgments  passed  in  his 
courts ;  not  because  they  were  false  or  iniquitous,  but 
because  they  did  some  prejudice. §  On  the  contrary,  he 
ordained,  that  they  should  be  obliged  to  make  a  challenge 
of  false  judgment  against  the  courts  of  the  barons,]]  in 
case  of  any  complaint. 

It  wtis  not  allowed  by  the  Institutions,  as  we  have 
already  observed,  to  bring  a  challenge  of  false  judgment 
against  the  courts  in  the  king's  demesnes.  They  were 
obliged  to  demand  an  amendment  before  the  same  court ; 
and  in  case  the  bailiff  refused  the  amendment  demanded, 
the  king  gave  leave  to  make  an  appeal  to  his  court  ;•[[  or 
rather,  interpreting  the  Institutions  by  themselves,  to 
present  him  a  request  or  petition.** 

"With  regard  to  the  courts  of  the  lords,  St.  Lewis,  by 
permitting  them  to  be  challenged  of  false  judgment,  would 
have  the  caiiso  brought  before  the  royal  tribunal, ft  or  that 
of  the  lord  paramount,  not  to  be  decided  b}^  duelj|  but  by 
witnesses,  pursuant  t»  a  certain  form  of  proceeding  the 
rules  of  which  he  laid  down  in  the  Institutions.§§ 

Thus,  whether  they  could  falsify  the  judgment,  as  in 
the  court  of  the  barons  ;  or  whether  they  could  not  falsify, 


*  Institutions,  book  I.  chap.  vi.  and  book  II.  chap.  xv. 
t  Ibid,  book  II.  chap.  xv. 

X  Ibid,  book  I.  chap.  Ixxviii.  and  book  II.  chap.  xv. 
§  Ibid,  book  I.  cliap.  Ixxviii.  |1  Iltid.  book  II.  chap.  xv. 

1  Ibid,  book  I.  cliap.  Ixxviii.  **  Ibid.  Imok  II.  chap.  xv. 

tt  But  if  they  wanted  to  appeal  without  fiiluifying  tlie  judgment,  the 
appeal  was  not  admitted. — Ingtilutions,  book  II.  chaji.  xv. 

XX  Book  I.  chap.  vi.  aud  Ixvii. ;  and  l>ook  II.  chap.  xv. ;  and  B<.au- 
maaoir,  chap.  xi.  p.  o8.  §^  Book  I.  chap.  i.  ii.  aud  iii. 


230  THE   SPIRIT  OF   LAWS.  [Book  XXVIIL 

as  in  the  conrt  of  his  demesnes,  he  oiclained  that  they  might 
appeal  without  the  hazard  of  a  dueL 

Defontaines  *  gives  us  the  first  two  examples  he  ever 
gaWj  in  which  they  proceeded  thus  without  a  legal  diiel  : 
one,  in  a  cause  tried  at  the  court  of  St.  Quititin,  which 
belonged  to  the  king's  demesne ;  and  the  other,  in  the 
court  of  Ponthieu,  where  the  count,  who  was  present, 
opposed  the  ancient  jurisprudence  :  but  these  two  causes 
were  decided  by  law. 

Here,  perhaps,  it  will  be  asked  why  St.  Lewis  ordained 
for  the  courts  of  his  barons  a  different  form  of  proceeding 
from  that  which  he  had  established  in  the  courts  of  his 
demesne  ?  The  reason  is  this  :  when  St.  Lewis  made  the 
regulation  for  the  courts  of  his  demesnes,  he  was  not 
checked  or  limited  in  his  views  :  but  he  had  measures  to 
keep  with  the  lords  wdio  enjoyed  this  ancient  prerogative,, 
that  causes  should  not  be  removed  from  their  courts, 
unless  the  party  was  willing  to  expose  himself  to  the 
dangers  of  an  appeal  of  false  judgment.  St.  Lewis  pre- 
served the  usage  of  this  appeal ;  but  he  ordained,  that  it 
should  be  made  without  a  judicial  combat ;  that  is,  in  order 
to  make  the  change  less  felt,  he  suppressed  the  thing,  and 
continued  the  terms. 

This  regulation  was  not  universally  received  in  the 
courts  of  the  lords.  Beaumanoir  says,f  that  in  his  time 
there  were  two  w^ays  of  trying  causes ;  one  according  to 
the  king's  establishment,  and  the  other  pursuant  to  the 
ancient  practice;  that  the  lords  were  at  liVierty  to  follow 
which  way  they  pleased ;  but  when  they  had  pitched 
upon  one  in  any  cause,  they  could  not  afterwards  have 
recourse  to  the  other.  He  adds,:j:  that  the  Count  of  Cler- 
mont followed  the  new  practice,  while  his  vassals  kept  to 
the  old  one ;  but  that  it  was  in  his  power  to  re-establish 
the  ancient  practice  whenever  he  pleased,  otherwise  he 
would  have  less  authority  than  his  vassals. 

It  is  proper  here  to  observe,  that  France  was  at  that 
time  divided  into  the  coimtry  of  the  king's  demesne,  and 
that  which  was  called  the  country  of  the  barons,  or  the 
baronies  ;  and,  to  make  use  of  the  terms  of  St.  Lew  is's 

*  Chap.  xxii.  art.  16  and  17.  t  Chap.  Ixi.  p.  309. 

X  Ibid. 
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Institutions,  into  the  country  under  obedience  to  the  king, 
and  the  country  out  of  his  obedience.*  When  the  king 
made  ordinances  for  the  country  of  his  demesne,  ho 
employed  his  oavu  single  authority.  But  when  ho  published 
any  ordinances  that  ciuiceined  also  the  country  of  his 
barons,  these  were  made  in  concert  Avith  them,f  or  sealed 
and  subsciibed  by  them :  otherwise  the  baions  received 
or  refused  them,  according  as  they  seemed  conducive  to 
the  good  of  their  baronies.  The  rear-vassals  were  upon 
the  same  terms  with  the  great- vassals.  Kow  the  Institu- 
tions were  not  made  with  the  consent  of  the  lords,  thotigh 
they  regulated  matters  which  to  them  were  of  great 
importance  :  but  they  were  received  only  by  those  who 
believed  they  would  redound  to  their  advantage.  Robert, 
son  of  8t.  Lewis,  received  them  in  his  county  of  Cler- 
mont ;  yet  his  vassals  did  not  think  proper  to  conform  to 
this  practice. 

30. — Observation  on  Appeals. 

I  apprehend  that  appeals,  which  were  challenges  to 
a  combat,  must  have  been  made  immediately  on  the 
spot.  If  the  party  leaves  the  court  without  appealing,  says 
Beaumanoir,!  he  loses  his  appeal,  and  the  juchpnent  stands 
good.  This  continued  still  in  force,  even  after  all  the 
restrictions  of  judicial  combat.§ 

31. — The  same  Subject  continued. 

The  villain  could  not  bring  a  challenge  of  false  judgment 
against  the  court  of  his  lord.     This  we  learn  from  Defun- 

*  See  Beaumanoir,  Defontaines,  and  the  Institutions,  book  II.  chap. 
X.  xi.  XV.  and  others. 

t  See  the  ordinances  at  the  beginning  of  the  third  race,  in  the 
collection  of  Lauriere,  especially  tlio.se  of  Philip  Augu.stus,  on  eccle- 
Biastic  jurisdiction;  that  of  Lewis  VIII.  concerning  tlie  Jews;  and 
the  charters  related  by  Mr.  Brussd  ;  i)articularly  that  of  St.  licwis,  on 
tho  release  and  recovery  of  lands,  and  tiiu  feothil  majority  of  young 
women,  torn.  ii.  book  III.  p.  35,  and  ibid.,  tlic  ordinance  of  i'liilip 
Augustu:?,  p.  7. 

I  Cliap.  Ixiii.  p.  327;  chap.  Ixi.  p.  312. 

§  See  the  Institutions  of  St.  Lewis,  book  II.  chap,  xv.,  and  the  Ordi 
nauco  of  Charles  YII.  in  the  year  1453. 
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taines,*  and  he  is  confirmed  moreover  by  the  Institutions.f 
J  fence  Defontaines  says,!  between  the  lord  and  his  villain 
there  is  no  other  judge  hut  God. 

It  was  the  custom  of  judicial  combats  that  deprived  the 
villiins  of  the  piivilege  of  challenging  their  lord's  court  of 
false  judgment.  And  so  true  is  this,  that  those  villains  § 
who  by  charter  or  custom  had  a  right  to  fight  had  also 
the  privilege  of  challenging  their  lord's  court  of  false  judg- 
ment, even  though  the  peers  who  tried  them  were  gentle- 
men ;  II  and  Defontaines  proposes  expedients  to  gentlemen 
in  order  to  avoid  the  scandal  of  fighting  with  a  villain  by 
whom  they  had  been  challenged  of  false  judgment.^ 

As  the  practice  of  judicial  combats  began  to  decline, 
and  the  usage  of  new  appeals  to  be  introduced,  it  was 
reckoned  unfair  that  freemen  sliould  have  a  remedy 
against  the  injustice  of  the  courts  of  their  lords,  and  the 
villains  should  not ;  hence  the  parliament  received  thieir 
appeals  all  the  same  as  those  of  freemen. 

32. — Tlie  same  Subject  continued. 

When  a  challenge  of  false  judgment  was  brought  against 
the  lord's  court,  the  lord  appeared  in  person  before  his 
paramount  to  defend  the  judgment  of  his  court.  In  like 
manner  in  the  appeal  of  default  of  justice,  the  party 
summoned  before  the  lord  paramount  brought  his  lord 
along  with  him,  to  the  end  that  if  the  default  was  not 
proved,  he  might  recover  his  jurisdiction.** 

In  process  of  time  as  the  practice  observed  in  these  two 
particular  cases  became  general,  by  the  introduction  of  all 
sorts  of  appeals,  it  seemed  very  extraordinary  that  the 
lord  should  be  obliged  to  spend  his  whole  life  in  strange 

*  Chap.  xxi.  art.  21  and  22.  f  Book  I.  chap,  cxxxvi. 

X  Chap.  ii.  art.  8. 

§  Debntaines,  chap.  xxii.  art.  7.  This  article,  and  the  21st  of  the 
22nd  ctapter  of  the  same  author,  have  been  liitherto  very  badly 
explained.  De'fontaincs  does  not  oppose  the  judgment  of  the  lord  to 
that  of  the  gentleman,  because  it  was  the  same  thing ;  but  he  opposes 
the  common  villain  to  him  who  had  the  privilege  of  fighting. 

II  Gentlemen  may  always  be  appointed  judges.  Defontaines, 
chap.  xxi.  art.  48.  H  Chap.  xxii.  art.  14. 

**  Defontaines,  chap.  xxi.  art.  33. 
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tribunals,  jiikI  fur  otlicr  people's  ;iffalrs.  Diilip  of  Valois 
ordained*  that  none  but  tlio  bailifts  should  be  summoned  ; 
and  when  the  u.^ajj;e  of  aj){)oals  became  still  more  frequent, 
the  parties  wore  oldiged  to  defend  the  appeal :  the  deed  of 
the  jud;^e  became  that  of  the  [)art y.| 

1  took  notice  tliat  in  the  apjjcal  of  default  of  justice  if 
the  lord  lost  only  the  privilege  of  having  the  cause  tried 
in  his  own  court.  But  if  the  lord  hiniNclf  was  sued  as 
party, §  which  became  a  very  common  practice, ||  he  paid 
a  fine  of  sixty  livres  to  the  king,  or  to  tlie  paramount, 
before  whom  the  appeal  was  brought.  Thence  arose  the 
usage,  after  appeals  had  been  generally  icceived,  of  making 
the  fine  payable  to  the  lord  upon  tlio  reversal  of  the 
sentence  of  liis  judge ;  a  usage  which  lasted  a  long  time, 
and  was  confirmed  by  the  ordinance  of  Kousillon,  Init  fell, 
at  length,  to  the  ground  through  its  own  absurdity. 

33. — The  same  Subject  continued. 

In  the  practice  of  judicial  combats,  the  person  who  had 
challenged  one  of  the  jiulges  of  false  judgment  might  lose 
his  cause  by  the  combat,  but  could  not  possibly  gain  it.H 
And,  indeed,  the  party  who  had  a  jtulgment  in  his  favour 
ought  not  to  have  been  dejirived  of  it  by  another  man's 
act.  The  appellant,  therefore,  who  had  gained  the  battle 
was  obliged  to  fight  likewise  against  the  adverse  party : 
not  in  order  to  know  whether  the  judgment  was  good  or 
bad  (for  this  judgment  was  out  of  the  case,  being  reversed 
by  the  combat),  but  to  determine  whether  the  demand  was 
jixst  or  not ;  and  it  was  on  this  new  point  they  fought. 
Thence  proceeds  our  manner  of  pn)nouncing  decrees.  The 
court  anmds  the  appeal ;  the  court  annuls  the  apycal  and  the 
Judgment  against  which  the  appeal  xcas  brought.  In  effect, 
when  the  person  who  had  made  the  challenge  of  false  judg- 
ment happened  to  bo  overcome  the  appeal  was  reversed : 

*  In  the  year  1332. 

t  See  thf  sitmition  of  thinj^s  in  Bontillicr's  time,  who  lived  in  tho 
year  1402. — Somme  liurale,  book  I.  pp.  I'J  and  20. 
X  See  chap.  xxx. 

§  Boaiimanoir,  cluip.  Ixi.  pp.  312  ami  318.  ||  Ibid. 

%  De'foutuiufs,  chap.  xxi.  art.  14. 
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■when  he  proved  victorious  both  the  judgment  and  the 
appeal  were  reversed ;  then  they  v^ere  obliged  to  proceed 
to  a  new  judgment. 

This  is  so  far  true,  that  when  the  cause  was  tried  by 
inquests  this  manner  of  pronouncing  did  not  take  place : 
witness  what  M.  de  la  Eoche  Flavin  says,*  namely,  that 
the  chamber  of  enquiry  could  not  use  this  form  at  the 
beginning  of  its  existence. 

34. — In  wJiat  Manner  the  Proceedings  at  Law  became  secret. 

Duels  had  introduced  a  public  fonn  of  proceeding  so 
that  both  the  attack  and  the  defence  were  equally  known. 
The  icitnesses,  says  Beaumanoir,"!"  ought  to  give  their  testimony 
in  open  court. 

Boutillier's  commentator  says  he  had  learned  of  ancient 
practitioners,  and  from  some  old  manuscript  law  books, 
that  criminal  processes  were  anciently  carried  on  in  public, 
and  in  a  form  not  very  different  from  the  public  judgments 
of  the  Eomans.  This  was  owing  to  their  not  knowing 
how  to  wiite  ;  a  thing  in  those  days  very  common.  The 
usage  of  writing  fixes  the  ideas,  and  keeps  the  secret ; 
but  when  this  usage  is  laid  aside,  nothing  but  the  notoriety 
of  the  proceeding  is  capable  of  fixing  those  ideas. 

And  as  uncertainty  might  easily  arise  in  respect  to  what 
had  been  adjudicated  by  vassals,  or  pleaded  before  them, 
they  could,  therefore,  refresh  their  memoryij:  every  time  they 
held  a  court  by  what  were  called  proceedings  on  record. § 
In  that  case,  it  was  not  allowed  to  challenge  the  witnesses 
to  combat ;  for  then  there  would  be  no  end  of  disputes. 

In  process  of  time  a  private  form  of  proceeding  was  intro- 
duced. Everything  before  had  been  public  ;  everything 
now  became  secret;  the  interrogatories,  the  informations, 
the  re-examinations,  the  confronting  of  witnesses,  the 
opinion  of  the  attorney-general ;  and  this  is  the  present 
practice.     The  first  form  of  proceeding  was  suitable  to  the 

*  Of  the  parliaments  of  France,  book  XII.  chap.  xvi. 
t  Chap.  Ixi.  p.  315. 

%  As  Beaumanoir  says,  chap,  xxxix.  p.  209. 

§  They  proved  by  witnesses  what  had  been  already  done,  said,  or 
decreed  in  couii. 
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govei'nment  of  that  time,  as  the  now  form  was  p/oper  to 
tho  governmoiit  since  established, 

Boutillic-r's  conuiientator  fixes  tho  epoch  of  this  change 
to  tho  ordinance  in  the  year  1539.  I  am  apt  to  believe 
that  the  change  was  made  insensibly,  and  passed  from  one 
lordship  to  another,  in  proportion  as  the  lords  renounced, 
the  ancient  form  of  judging,  and  that  derived  from  the 
Institutions  of  St.  Lewis  was  improved.  And  indeed, 
Beaumanoir  says  *  that  witnesses  were  publicly  heard 
only  in  cases  in  which  it  was  allowed  to  give  pledges  of 
battle :  in  others  they  were  heai  d  in  secret,  and  their 
depositions  were  reduced  to  writing.  The  proceedings 
became,  therefore,  secret,  when  they  ceased  to  give  pledges 
of  battle. 

35.-0/  the  Costs. 

In  former  times  no  one  was  condemned  in  the  lay 
courts  of  France  to  the  payment  of  costs.f  The  party  cast 
was  sufficiently  punished  by  pecuniary  fines  to  the  lord 
and  hiy  peers.  From  the  manner  of  proceeding  by  judicial 
combat  it  followed,  that  the  party  condemned  and  deprived 
of  life  and  fortune  was  punished  as  much  as  he  could  be: 
and  in  the  other  cases  of  the  judicial  combat,  there  were 
fines  sometimes  fixed,  and  sometimes  dependent  on  tho 
disposition  of  the  lord,  which  were  sufficient  to  make 
people  dread  tho  consequences  of  suits.  The  same  may  \jo 
said  of  causes  that  were  not  decided  by  combat.  As  the 
lord  had  the  chief  profits,  so  ho  was  also  at  the  chief 
expense,  either  to  assemble  his  j)eers,  or  to  enable  them  to 
proceed  to  judgment.  Besides,  as  disputes  were  generally 
determined  at  the  same  place,  and  almost  always  at  the 
same  time,  without  that  infinite  multitude  of  writings 
which  afterwards  followed,  there  was  no  necessity  of 
allowing  costs  tc  the  parties. 

The  custom  of  apjieals  naturally  introduced  that  of 
giving  costs.  Thus  Defontaines  says,|  that  when  they 
appealed  by  written  law,  that  is,  when  they  followed  the 
new  laws  of  St.  Lewis,  they  gave  costs ;  but  that  in  tho 

*  Clmp.  xxxix.  p.  218. 

t  Defoiitiuncs  in  his  counsel,  cliap.  xxii.  nrt.  3  nuJ  8  ;  and  Beau- 
manoir, cliap.  xxxiii.     ItistitutiouH,  book  I.  chap.  xc. 
X  Chap.  xxii.  art.  8. 
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ordinary  practice,  which  did  not  permit  them  to  appeal 
without  falsifying  the  judgment,  no  costs  were  allowed. 
They  obtained  only  a  fine,  and  the  possession  for  a  year 
and  a  day  of  the  thing  contested,  if  the  cause  was  remanded 
to  the  lord. 

But  when  the  number  of  appeals  increased  from  the 
new  facility  of  appealing  ;*  when  by  the  frequent  usage  of 
those  appeals  from  one  court  to  another,  the  paities  were 
continually  lemoved  from  the  place  of  their  residence ; 
when  the  new  method  of  procedure  multiplied  and  pro- 
longed the  suits ;  when  the  art  of  eluding  the  very  justest 
demands  became  refined ;  when  the  parties  at  law  knew 
how  to  fly  only  in  order  to  be  followed  ;  when  plaints 
were  ruinous  and  defence  easy ;  when  the  arguments 
were  lost  in  whole  volumes  of  words  and  writings ;  when 
the  kingdom  was  filled  with  limbs  of  the  law,  who  were 
strangers  to  justice ;  when  knavery  found  encouragement 
at  the  very  place  where  it  did  not  find  protection  ;  then  it 
was  necessary  to  deter  litigious  people  by  the  fear  of  costs. 
They  were  obliged  to  pay  costs  for  the  judgment  and  for 
the  means  they  had  employed  to  elude  it.  Charles,  the 
Fair,  made  a  general  ordinance  on  that  subject.f 

36. — Of  the  public  Prosecutor. 

As  by  the  Salic,  Ripuarian  and  other  barbarous  laws, 
crimes  were  punished  with  pecuniary  fines ;  they  had  not 
in  those  days,  as  we  have  at  present,  a  public  officer  who 
had  the  care  of  criminal  prosecutions.  And,  indeed,  the 
issue  of  all  causes  being  reduced  to  the  reparation  of 
injuries,  every  prosecution  was  in  some  measure  civil,  and 
might  be  managed  by  anyone.  On  the  other  hand,  the 
Eoman  law  had  popular  forms  for  the  prosecution  of 
crimes  which  were  inconsistent  with  the  functions  of  a 
public  prosecutor. 

The  custom  of  judicial  combats  was  no  less  opposite  to 
this  idea ;  for  who  is  it  that  would  choose  to  be  a  public 
prosecutor  and  to  make  himself  every  man's  champion 
against  all  the  world  ? 

*  At  present  when  they  are  so  inclined  to  appeal,  says  Boutillier. 
—Sowiine  Eurale,  book  I.  tit.  3,  p.  16.  t  In  tlie  year  1324. 
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I  find  in  the  cfilleclion  <if  fornnilas,  inserted  Ly  Miiratori 
in  tlic  lavs  of  the  Lombaids,  that  nuder  oxir  ])rince8  of 
the  second  race  there  Avas  an  advocate  for  the  |inblic 
})rosecutor.*  But  whoever  plciises  to  read  the  entire  col- 
lection of  these  iornmlas  will  find  that  fhei"e  was  a  total 
din'eienco  between  such  ofiiteis  and  those  w^e  now  call 
the  public  i)rosccutor,  our  attornevs-general,  our  kings 
solicitors,  or  our  solicitors  for  the  nobility.  The  former 
were  rather  agents  to  the  public  for  tlic  management  of 
political  and  dcjniestic  affairs,  than  for  the  civil.  And, 
indeed,  we  did  not  find  in  those  formulas  that  they  were 
intrusted  with  criminal  prosecutions,  or  with  causes  re- 
lating to  minors,  to  churches,  or  to  the  condition  of 
anyone. 

I  said  that  the  establishment  of  a  public  prosecutor  was 
repugnant  to  the  usage  of  judicial  combats.  1  find,  not- 
withstanding, in  one  of  those  fomulas,  an  advocate  for  the 
])ublic  prosecutor,  who  had  the  liberty  to  fight.  Muratori 
has  placed  it  just  after  the  constitution  of  Henry  I.,  for 
which  it  was  madcf  lu  this  constitution  it  is  said,  "  That 
if  any  man  kills  his  father,  his  brother,  or  any  of  his 
other  relatives,  he  shall  lose  their  succession,  wdiich  shall 
pass  to  the  other  relatives,  and  his  own  property  shall  go  to 
the  exchequer."  Now  it  was  in  suing  for  the  estate  which 
had  devolved  to  the  exchequer,  that  the  advocate  for  the 
public  prosecutor,  by  whom  its  rights  Avere  defended,  had 
the  privilege  of  fighting :  this  case  fell  within  the  general 
rule. 

^Ve  see  in  those  formulas  the  ad^'ocate  for  the  public 
prosecutor  proceeding  against  a  person  who  had  taken  a 
robber,  but  had  not  brought  him  before  the  count ;  J  against 
another  who  had  raised  an  insurrection  or  tumult  against 
the  count  :§  against  another  who  had  saved  a  man's  life 
w'hom  the  count  had  ordered  to  be  put  to  death  ;||  against  thp 
advocate  of  some  churches,  whom  the  count  had  commanded 

*  Advocatus  de  parte  ptMica. 

t  Bee  this  cnnstitntinii  and  this  formula,  in  the  second  volume  of  the 
HistCifians  of  Italy.  ]).  17.'). 

X  Colkctinn  of  Jluratori,  p.  104,  on  the  88th  law  of  Charlemagne, 
book  I.  tit.  2(3,  sec.  48. 

§  Auother  formula,  Ibid.  p.    7.  U  Ibid.  p.  104. 
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to  bring  a  robber  before  him,  biit  had  not  obeyed  ;  *  against 
another  who  had  revealed  the  king's  secret  to  strangers  ;  f 
against  another,  who  with  open  violence  had  attacked  the 
emperor's  commissary ;  |  against  another  who  had  been 
guilty  of  contempt  to  the  emperor's  rescripts,  and  he  was 
prosecuted  either  by  the  emperor's  advocate  or  by  the 
emperor  himself;  §  against  another,  who  refused  to  accept 
of  the  prince's  coin  ;||  in  fine,  this  advocate  sued  for  things, 
which  by  the  law  were  adjudged  to  the  exchequer.^ 

But  in  criminal  causes,  we  never  meet  with  the  advocate 
for  the  public  prosecutor  ;  not  even  where  duels  are  used  ;** 
not  even  in  the  case  of  incendiaries  ;f  f  not  even  when  the 
judge  is  killed  on  his  bench  ;  JJ  not  even  in  causes  relating 
to  the  conditions  of  persons,§§  to  liberty  and  slavery. |j|| 

These  formulas  are  made,  not  only  for  the  laws  of  the 
Lombards,  but  likewise  for  the  capitularies  added  to  them, 
so  that  we  have  no  reason  to  doubt  of  their  giving  us  the 
practice  observed  with  regard  to  this  subject  under  our 
princes  of  the  second  race. 

It  is  obvious,  that  these  advocates  for  a  public  prosecutor 
must  have  ended  with  our  second  race  of  kings,  in  the 
same  manner  as  the  king's  commissioners  in  the  provinces  ; 
because  there  was  no  longer  a  general  law  nor  general 
exchequer,  and  because  there  were  no  longer  any  counts 
in  the  provinces  to  hold  the  assizes,  and,  of  course,  there 
were  no  more  of  those  officers,  whose  principal  function 
was  to  support  the  authority  of  the  counts. 

As  the  usage  of  combats  became  more  frequent  under  the 
third  race,  it  did  not  allow  of  any  such  thing  as  a  public 
prosecutor.  Hence  Boutillier,  in  his  Somme  Burale,  speak- 
ing of  the  officers  of  justice,  takes  notice  only  of  the  bailiffs, 
the  peers  and  Serjeants.  See  the  Institutions,^^  and 
Beaumanoir***  concerning  the  manner  in  which  prosecu- 
tions were  managed  in  those  days. 

I  find  in  the  laws  of  James  II.  King  of  Majorca,!!!  a 

*  Collection  of  Muratori,  p.  95.      t  Ibid.  p.  88.       J  Ibid.  p.  98. 
§  Ihid.  p.  132.  II  Ibid.  1  Ibid.  p.  137. 

**  Ibid.  p.  147.  tt  Ibid.  JJ  Ibid.  p.  168. 

§§  Ibid.  p.  13-1.  111!  Ibid.  p.  107. 

^f  Book  I.  chap.  i. ;  and  book  II.  chap.  xi.  and  xiii. 
***  Cap.  i.  and  Ixi. 

ttt  See  these  laws  in  the  Lives  of  the  Sainta,  of  the  month  of  June, 
torn.  iii.  p.  2(5. 
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creation  of  the  office  of  king's  attorney-general,  with  the 
very  same  fiinctioiis  as  are  exercised  at  piesont  by  the  officera 
of  that  name  among  ns.*  It  is  manifest  that  this  office 
was  not  instituted  till  we  had  changed  the  form  of  our 
judiciary  proceedings. 

37. — In  what  Manner  the  Institutions  of  St.  Lewie  fell  into 
Oblivion, 

It  was  the  fate  of  the  Institutions,  that  their  origin, 
progress  and  decline  were  comprised  within  a  very  shoit 
period. 

I  shall  make  a  few  reflections  upon  this  subject.  Tbc 
code  we  have  now  under  the  name  of  St.  Lewis's  Institutions 
was  never  designed  as  a  law  for  the  whole  kingdom,  though 
Buch  a  design  is  mentioned  in  the  preface.  The  compilation 
is  a  general  code,  which  determines  all  points  relating  to 
civil  affiiirs,  to  the  disposal  of  property  by  will  or  otherwise, 
the  dowries  and  privileges  of  women,  and  emoluments  and 
privileges  of  fiefs,  with  the  affairs  in  relation  to  the  police, 
&c.  Jsow,  to  give  a  general  body  of  civil  laws,  at  a  time 
when  each  city,  town,  or  village,  had  its  customs,  was 
attempting  to  subvert  in  one  moment  all  the  particular  laws 
then  in  force  in  every  part  of  the  kingdom.  To  reduce  all 
the  particular  customs  to  a  general  one  would  be  a  yery 
inconsiderate  thing,  even  at  present  when  our  princes  find 
everywhere  the  most  passive  obedience.  But  if  it  be 
true  that  we  ought  not  to  change  when  the  inconveniences 
are  equal  to  the  advantages,  much  less  should  we  change 
when  the  advantages  are  small  and  the  inconveniences 
immense.  Now,  if  we  attentively  consider  the  situation 
which  the  kingdom  was  in  at  that  time,  when  every  lord 
was  puifed  up  with  the  notion  of  his  sovereignty  and 
power,  wo  shall  find  that  to  attempt  a  general  alteration  of 
the  received  laws  and  customs  must  be  a  thing  that  could 
never  enter  into  the  heads  of  those  who  were  then  in  the 
administi'ation. 

What  I  have  been  saying  proves  likewise  that  this  code 
of  institutions   was  not  confirmed  in  parliament  by  the 

*  Qui  continue  nodrani  »acram  curiam  sequi  teneatur,  insliluatur  qui 
facia  el  cau«a<  in  ipsa  curia  promoveat  atque  proeequatur. 
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barons  and  magistrates  of  the  kingdom,  as  is  mentioned  in 
a  manuscript  of  the  town-hall  of  Amiens,  quoted  by  M. 
Ducange.*  We  find  in  other  manuscripts  that  this  code 
■was  given  by  St.  Lewis  in  the  year  1270,  before  he  set  out 
for  Tunis.  But  this  fact  is  not  truer  than  the  other ;  for 
St.  Lewis  set  out  upon  that  expedition  in  1269,  as  M. 
Ducange  observes :  whence  he  concludes,  that  this  code 
might  have  been  published  in  his  absence.  But  this  I  say 
is  impossible.  How  can  St.  Lewis  be  imagined  to  have 
pitched  upon  the  time  of  his  absence  for  transacting  an 
affair  which  would  have  been  a  sowing  of  troubles,  and 
might  have  produced  not  only  changes,  but  revolutions? 
An  enterprise  of  that  kind  had  need,  more  than  any  other, 
of  being  closely  pursued,  and  could  not  be  the  work  of  a 
feeble  regency,  cumposed  moreover  of  lords,  whose  interest 
it  was  that  it  should  not  succeed.  These  were  Matthew, 
Abbot  of  St.  Denis,  Simon  of  Clermont,  Count  of  Nesle, 
and,  in  case  of  death,  Philip,  Bishop  of  Evreux,  and  John, 
Count  of  ronthieu.  We  have  seen  above  f  that  the  Count 
of  Pontliieu  opposed  the  execution  of  a  new  judiciary  order 
in  his  loidship. 

Thirdly,  I  affirm  it  to  be  very  probable,  that  the  code 
now  extant  is  quite  a  different  thing  from  St.  Lewis's 
Institutions.  It  cites  the  Institutions,  therefore  it  is  a 
comment  upon  the  Institutions,  and  not  the  institutions 
themselves.  Besides,  Beaumanoir,  who  frequently  makes 
,  mention  of  St.  Lewis's  Institutions,  quotes  only  some 
particular  laws  of  that  prince,  and  not  this  compilation. 
Defontaines4  who  wrote  in  that  prince's  reign,  makes 
mention  of  the  first  two  times  that  his  Institutions  on 
judicial  proceedings  were  put  in  execution,  as  of  a  thing 
long  since  elapsed.  The  institutions  of  St.  Lewis  were 
prior,  therefore,  to  the  compilation  I  am  now  speaking  of, 
which  from  their  rigour,  and  their  adopting  the  erroneous 
prefaces  inserted  by  some  ignorant  persons  in  that  work, 
could  not  have  been  published  before  the  last  year  of 
St.  Lewis  or  even  not  till  after  his  death. 


Preface  to  the  Institutions.  f  Chap.  xjix. 

X  See  above,  chap.  xxis. 
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38. — The  same  Subject  continued. 

What  is  this  compilation  then  which  goes  at  prefiem 
tind  T  the  name  of  St.  Lewis's  Institutions?  What  is  thij 
obscure,  confused  and  anil)ij;;uou8  code,  where  the  French 
law  is  continually  mixed  witli  the  Human,  wlieie  a  k'<;i8- 
lator  speaks  and  yet  we  see  a  civilian,  where  we  find  a 
complete  digest  of  all  cases  and  points  of  the  civil  law? 
To  understand  this  thoi'oughly,  wo  must  transfer  ourselves 
in  imagination  to  those  times. 

St.  Lewis,  seeing  the  abuses  in  the  jurisprudence  of  his 
time,  endeavoured  to  give  the  people  a  dislike  to  it.  With 
this  view  ho  made  several  regulations  for  the  court  of  his 
demesnes,  and  for  those  oi  his  barons.  And  such  was  his 
success  that  Beaumanoir,  who  wrote  a  little  after  the 
death  of  that  prince,  informs  ns*  that  the  manner  of 
trying  causes  which  had  been  established  by  St.  Lewis 
obtained  in  a  great  number  of  the  courts  of  the  barons. 

Thus  this  prince  attained  his  end,  though  his  regulations 
for  the  courts  of  the  lords  were  not  designed  as  a  general 
law  for  the  kingdom,  but  as  a  model  which  eveiy  one 
might  follow,  and  would  even  find  his  advantage  in  it. 
He  removed  the  bad  practice  by  showing  them  a  better. 
When  it  appeared  that  his  courts,  and  those  of  some  lords, 
had  chosen  a  form  of  proceeding  more  natural,  more 
reasonable,  more  conformable  to  morality,  to  religion,  to 
the  public  ti-anquillity  and  to  the  security  of  person  and 
pr(jperty,  this  form  was  soon  adopted,  and  the  other 
rejected. 

To  allure  when  it  is  rash  to  constrain,  to  win  by 
pleasing  means  when  it  is  improper  to  exert  authority, 
shows  the  man  of  abilities.  l\eason  has  a  natural,  and 
even  a  tyrannical  sway ;  it  meets  with  resistance,  but  this 
very  resistance  constitutes  its  triumph;  for  after  a  short 
struggle  it  commands  an  entire  submission. 

St.  Lewis,  in  order  to  give  a  distaste  of  the  Frunoh 
jurisprudence,  caused  the  bocks  of  the  Homan  law  to  ho 
translated  ;  by  which  means  they  were  made  known  to  the 

*  Chap.  Ixi.  p.  309. 
VOL.  11.  R 
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lawyej's  of  those  times.  Dofontaines,  who  is  the  oldest 
]aw  writer  we  have,  made  great  use  of  tliose  Roman  laws.* 
His  work  is,  in  some  measure,  a  result  from  the  ancient 
French  jurisprudence,  of  the  laws  or  Institutions  of 
St.  Lewis,  and  of  the  Iloman  law.  Beaumanoir  made  very 
little  use  of  the  latter ;  but  he  reconciled  the  ancient 
French  laws  to  the  regulations  of  St.  Lewis. 

I  have  a  notion,  therefore,  that  the  law  book,  known  by 
the  name  of  the  Institutions,  was  compiled  by  some 
bailitfs,  with  the  same  design  as  that  of  the  authors  of 
those  two  works,  and  especially  of  Defontaines.  The  title 
of  this  work  mentions  that  it  is  written  according  to  the 
usage  of  Paris,  Orleans  and  the  court  of  Barony  ;  and  the 
preamble  saj-s  that  it  treats  of  the  usage  of  the  whole 
kingdom,  of  Anjou  and  of  the  court  of  Barony.  It  is 
plain  that  this  work  was  made  for  Paris,  Orleans  and 
Anjou,  as  the  works  of  Beaumanoir  and  Defontaines  were 
framed  for  the  counties  of  Clermont  and  Vermandois  ;  and 
as  it  appears  from  Beaumanoir  that  divers  laws  of  St. 
Lewis  had  been  received  in  the  courts  of  barr)ny,  the 
compiler  was  in  the  right  to  say  that  his  work  related 
also  to  those  courts.j* 

It  is  manifest  that  the  person  who  composed  this  work 
compiled  the  customs  of  the  country  together  with  the 
laws  and  Institutions  of  St.  Lewis.  This  is  a  very 
valuable  work,  because  it  {!(^ntains  the  ancient  customs  of 
Anjou,  the  Institutions  of  St.  Lewir,  as  they  were  then  in 
use  ;  and,  in  fine,  the  whole  practice  of  the  ancient  French 
law. 

The  difference  between  this  work,  and  those  of 
Def  intaines  and  Beaumanoir  is,  its  speaking  in  imperative 
terms  as  a  legislator;  and  this  might  be  right,  since  it  was 
a  medley  of  written  customs  and  laws. 

There  was  an  intrinsic    defect  in  this   compilation ;  it 

*  He  says  of  himself,  in  hie  prologue,  Nus  luy  en  prit  onques  mats 
eeite  chose  dont  fay. 

t  Nothing  so  vaujne  as  the  title  and  prologue.  At  first  they  are  the 
customs  of  Paris.  Orleans  and  the  court  of  Barony  ;  then  tiiey  are  the 
cu.-toms  of  all  the  lay  courts  of  the  kingdom,  and  of  the  provostshipg 
of  France;  at  lengtii,  tluy  are  the  customs  of  the  whole  kingdom, 
Anjou,  and  the  court  of  Barony. 


Chap.  30.]  INSTITUTIONS   OF  ST.   LICWIS.  243 

formed  an  amphibious  code,  in  wliicli  the  French  and 
Roman  hiws  were  mixed,  and  where  things  were  joined 
that  were  in  no  relation,  but  often  contradictory  to  each 
other. 

I  am  not  ignorant,  that  the  French  courts  of  vassals  or 
peers,  the  jiulgiuents  without  power  of  appealing  to 
another  tribunal,  the  manner  of  pronouncing  sentence  by 
these  words  I  condemn  or  I  absolve*  had  some  conformity 
to  the  popular  judgments  of  the  L'omans.  But  tliey  mado 
very  little  use  of  that  ancient  jurisprudence  ;  they  rather 
chose  that  which  was  afterwards  introduced  by  the 
emperor,  in  order  to  regulate,  limit,  correct  and  extend  the 
Fiench  jurisprudence. 

39. — Tlie  same  Subject  continued. 

The  judiciary  forms  introduced  by  St.  Le-\vis  fell  into 
disuse.  This  ])rince  had  not  so  much  in  view  the  thing 
itstdf,  that  is,  the  best  manner  of  trying  causes,  as  the  best 
manner  of  supplying  the  ancient  practice  of  trial.  The 
l^rincipal  intent  was  to  give  a  disrelish  of  the  ancient 
jurisprudence,  and  the  next  to  form  a  new  one.  But 
when  the  inconveniences  of  the  latter  appeared,  another 
soon  succeeded. 

The  Institutions  of  St.  Lewis  did  not,  therefore,  so  much 
change  the  French  jurisprudence,  as  they  aflfbrded  the 
means  of  changing  it ;  they  opened  new  tribunals,  oi 
rather  ways  to  come  at  them.  And  when  once  the  publi< 
had  easy  access  to  the  superior  courts,  the  judgment; 
which  before  constituted  only  the  usages  of  a  particula 
lordship  formed  a  universal  digest.  By  means  of  th^ 
lubtitutions,  they  had  obtained  general  decisions,  whicl 
were  entirely  wanting  in  the  kingdom  ;  when  the  buildinj. 
was  finished,  they  let  the  scaifold  fall  to  the  ground. 

Thus  the  Institutions  produced  elTects  which  could 
hardly  be  expected  from  a  masterpiece  of  legislation.  To 
prepare  great  changes  whole  ages  are  sometimes  requisite  ; 
the  events  rijieu,  and  the  revolutions  follow. 

The  parliament  judged  in  the  last  resort  of  almost  all  the 

*  Institutions,  book  II.  chap.  xv. 

R  2 
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affairs  of  the  kingdom.  Before,*  it  took  cognizance  only  of 
dispiites  between  the  dukes,  counts,  barons,  bishops,  abbots, 
or  between  the  king  and  his  vassals,|  rather  in  the 
relation  they  bore  to  the  political  than  to  the  civil  order. 
They  weie  soon  obliged  to  render  it  permanent,  whereas  it 
used  to  be  held  only  a  few  times  in  a  year :  and,  in  fine,  a 
great  number  were  created,  in  order  to  be  sufficient  for  the 
decision  of  all  manner  of  causes. 

No  sooner  had  the  parliannent  become  a  fixed  body,  than 
they  began  to  compile  its  decrees.  John  de  Monlnc,  in 
the  reign  of  Philii?,  the  Fair,  made  a  collection  which  at 
present  is  known  by  the  name  of  the  Olim  registers.^ 


40. — In  what  Manner  tlie  judiciary  Forms  were  borrowed  from 
the  Decretals. 

But  how  comes  it,  some  will  ask,  that  when  the 
Institutions  were  laid  aside,  the  judicial  forms  of  the  canon 
law  should  be  preferred  to  those  of  the  Roman?  It 
was  because  they  had  constantly  before  their  eyes  the 
ecclesiastic  courts,  which  followed  the  forms  of  the  canon 
law,  and  they  knew  of  no  court  that  followed  those  of  the 
Eoman  law?  Besides,  the  limits  of  the  spiritual  and 
temporal  jurisdiction  were  at  that  time  very  little  under- 
stood; there  were  people  who  sued  indifferently§  and 
causes  that  were  tried  indifferently,  in  either  court.  ||  It 
seemslf  as  if  the  temporal  jurisdiction  reserved  no  other 
cases  exclusively  to  itself  than  the  judgment  of  feudal 
matter's,**  and  of  such  crimes  committed  by  laymen  as  did 
not  relate  to  religion.  Forff  if  on  the  account  of  con- 
ventions and  contracts,  they  had   occasion   to   sue   in   a 

*  See  Du  Tillet  on  the  court  of  peers.  See  also  Laroche,  Flavin, 
book  I.  chap,  iii.,  Budeus  and  Paulus  ^milius. 

t  Other  causes  were  decided  by  tlie  ordinary  tribunals. 

X  See  the  president  Henault's  excellent  abridgment  of  the  History 
of  France  in  the  year  1313.  §  Beaumanoir,  chap.  xi.  p.  58. 

II  Widows,  croises,  &c. — Beaumanoir,  chap.  xi.  p.  58. 

^  See  the  wliole  eleventh  chapter  of  Beaumanoir. 

**  The  spiritual  tribunals  had  even  hiid  hold  of  these,  under  the  pre- 
text of  the  oath,  as  may  be  seen  by  the  famous  Concordat  between 
Phdip  Augustus,  the  clergy  and  the  barons,  which  is  to  be  found  in  the 
ordinances  of  Lauriere.       "  ft  Beaumanoir,  chap.  xi.  p.  60 
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temporiil  cotirt,  tlio  pavtio.s  might  of  their  own  accord 
proceed  before  the  si)iritu;il  tribunals  ;  and  as  the  bttter 
had  not  a  power  to  ubliu;o  the  temporal  court  to  execute 
the  sentence,  they  commanded  siibmisision  by  means  of 
excommunicatidns.  Under  tho.se  circumstances,  when  they 
wanted  to  change  the  course  of  proceeding-s  in  tlie  temporal 
court,  they  tcjok  that  of  the  spiritual  tribunals,  because 
they  knew  it ;  but  did  not  meddle  with  that  of  the 
Eoman  law,  by  reason  they  were  strangers  to  it :  for  in 
point  of  practice  people  know  only  what  is  really 
practised. 

41. — Flux  and  Befliix  of  the  ecclesiastic  and  temporal 
Jurisdiction. 

The  civil  power  being  in  the  hands  of  an  infinite 
number  of  lords,  it  was  an  easy  matter  for  the  ecclesiastic 
jurisdiction  to  gain  daily  a  greater  extent.  But  as  the 
ecclesiastic  courts  weakened  those  of  the  lords,  and  con- 
tributed thereby  to  give  strengtli  to  the  royal  jurisdiction, 
the  latter  gradually  checked  the  jurisdiction  of  the  clergy. 
The  parliament,  which  in  its  form  of  proceedings  had 
adopted  whatever  was  good  and  useful  in  the  spiritual 
courts,  soon  perceived  nothing  else  but  the  abuses  which 
had  crept  into  those  tribunals  ;  and  as  the  royal  juris- 
diction gained  ground  eveiy  day,  it  grew  every  day  more 
capable  of  correcting  those  abuses.  And,  indeed,  they 
were  intolerable ;  without  enumerating  them  I  shall 
refer  the  reader  to  Beaumanoir,  to  Boutillier  and  to  the 
ordinances  of  our  kings.*  I  shall  mention  only  two,  in 
which  the  public  interest  was  more  directly  concerned. 
These  abuses  wo  know  by  the  decrees  that  reformed  them  ; 
they  had  been  introduced  in  the  times  of  the  darkest 
ignorance,  and  upon  the  Dreaking  out  of  the  first  gleam  of 
light,  they  vanished.  From  the  silence  of  the  clergy  it 
may  be  presumed  tliat  they  forwarded  this  reforuiation  : 
which,  considering  the  nature  of  the  human  mind,  deserves 

*  See  Boutillier,  Somme  Rurale,  tit.  9,  what  persons  are  incapable  of 
suin^  in  a  tcinponil  court ;  and  Beaumanoir,  chap.  xi.  p.  5(5,  and  the 
regulations  of  I'hilip  .Vugustus  upon  this  subject;  as  also  the  regula- 
tiou  betwcou  I'hilip  Augustus,  the  clergy  aud  the  barons. 
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rommcndnti'on.  Every  man  that  died  -without  boqueatli 
ing;  a  part  of  his  estate  to  the  church,  which  was  called 
dying  without  confession,  was  deprived  of  the  sacrament 
and  of  Chiistian  burial.  If  he  died  intestate,  his  relatives 
were  obliged  to  prevail  ujxjn  the  bishop  that  he  would, 
jointly  with  them,  name  proper  arbiters  to  determine  what 
sum  the  deceased  ought  to  have  given,  in  case  he  had  made 
a  will.  People  could  not  lie  together  the  first  night  of 
their  auptials,  or  even  the  two  following  nights  without 
having  previously  purchased  leave  ;  these,  indeed,  were 
the  best  throe  nights  to  choose ;  for  as  to  the  others,  they 
were  not  w-orth  much.  All  this  was  redressed  hy  the 
parliament :  we  find  in  the  glossary  of  the  French  law,*  by 
l-^agau,  the  decree  which  it  published  against  the  Bishop  of 
Amicns.f 

I  return  to  the  beginning  of  my  chapter.  "Whenever  we 
observe  in  any  age  or  government  the  diiferent  bodies  of 
the  state  endeavouiing  to  increase  their  authority,  and  to 
trike  particular  advantages  of  each  other,  we  should  be 
often  mistaken  were  we  to  consider  their  encroachments  as 
an  evident  mark  of  their  corruption.  Through  a  fatality 
inseparable  from  human  nature,  moderation  in  great  men 
is  very  rare :  and  as  it  is  always  much  easier  to  push  on 
force  in  the  direction  in  which  it  moves  than  to  stop  its 
movement,  so  in  the  superior  class  of  the  people,  it  is  less 
difficult,  perhaps,  to  find  men  extremely  virtuous,  than 
extremely  prudent. 

The  human  mind  feels  such  an  exquisite  pleasure  in  the 
exercise  of  power  ;  even  those  who  are  lovers  of  virtue  are 
so  excessively  fond  of  themselves  that  there  is  no  man  so 
happy  as  not  still  to  have  reason  to  mistrust  his  honest 
intentions;  and,  indeed,  our  actions  depend  on  so  many 
things  that  it  is  infinitely  easier  to  do  good,  than  to  do  it 
well. 

42. — TJie  Revival  of  the  Boman  Laio,  and  the  Result  thereof. 
Change  of  Tribunals. 

Upon  the  discovery  of  Justinian's  digest  towards  the 
year  1137,  the  Koman  law  seemed  to  rise  out  of  its  ashes. 

*  In  the  word  testamentary  Executors.      f  The  19th  of  March  1109. 
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Schools  were  then  established  in  Italy,  where  it  was 
publicly  taught ;  they  had  already  the  .Justinian  code  and 
the  Nocclla;.  I  mentioned  before,  that  this  code  had  been 
so  favoTirably  received  in  that  country  as  to  eclipse  the 
Law  of  the  Ijombards. 

The  Italian  doctors  brought  the  law  of  Justinian  into 
France,  where  they  had  only  the  Theodosian  code;* 
because  Ju.stinian's  laws  were  not  made  till  after  the 
settlement  of  the  Barbarians  in  Gaul.|  This  law  met 
with  some  opposition  :  but  it  stood  its  ground  notwith- 
standing the  excommunications  of  the  pope.s,  who  .sujtjioited 
their  own  canons.J  St.  Lewis  endeavoured  to  bring  it 
into  repute  by  the  tran.slations  of  Ju.stinian's  works,  made 
according  to  his  orders,  which  are  still  in  manuscript  in 
our  libraries;  and  I  have  already  observed,  that  they  made 
great  use  of  them  in  compiling  the  Institutions.  Philip, 
the  Fair,  ordered  the  law.s  of  Justinian  to  be  taught  only 
as  written  reason  in  those  provinces  of  France  that  were 
governed  by  customs  ;  and  they  were  adopted  as  a  law  in 
those  provinces  where  the  Koman  law  had  been  received. § 

I  have  already  noticed  that  the  manner  of  proceeding 
by  judicial  combat  required  very  little  knowledge  in  the 
judges ;  disputes  were  decided  according  to  the  usage  of 
each  place,  and  to  a  few  simple  customs  received  by 
tradition.  In  l)eaumanoir"s  time  there  were  two  difterent 
ways  of  administering  justice  ;||  in  some  places  they  tried 
by  peer.s,l  in  t)ther8  by  bailiffs :  in  following  the  former 
way,  tiie  peeis  gave  judgment  according  to  the  practice  of 
their  court;  in  the  latter,  it  was  ^he  p-ud'hommes,  or  old 


*  In  Italy  tliey  followed  Justinian's  code;  hence  Pope  John  VIII. 
in  his  constitution  pulili.-^iieil  al'ttr  the  Synod  of  Troyes  makes  niintion 
of  this  Cdile,  not  becaux'  it  was  known  in  France,  but  because  he  knew 
it  himself,  and  liis  constitution  was  general. 

t  Tiiis  emperor's  code  was  published  towards  the  year  530. 

J  Decr»t;iis,  book  V.  tit.  ile  privile<jiis  eapite  super  gpecula. 

§  By  a  cliarter  in  the  year  1312,  in  favour  of  the  university  of  Or- 
leans, (juoteil  by  I)ii  Tillct. 

\\  Customs  of  lieanvoisis,  chap,  i.,  of  tlie  office  of  bailiifs. 

^  Anmiii;  tlie  cximmou  people  thi' burgliers  were  tried  by  biu'ghera.  aa 
the  fi  ndatory  tenants  were  tried  by  one  another.  See  La  Thaumassioro, 
chap.  xix. 
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men,  wlio  pointed  out  this  same  practice  to  the  bailiff's.* 
This  whole  proceeding  required  neither  learning,  capacity, 
noi'  study.  .But  when  the  dark  code  of  the  Institutions 
made  its  appearance  ;  when  the  lioman  law  was  translated 
and  taught  in  public  schools ;  when  a  certain  art  of 
procedure  and  jurisprudence  began  to  be  formed;  when 
practitioners  and  civilians  were  seen  to  rise,  the  peers  and 
the  prudliommes  were  no  longer  capable  of  judging :  the 
peers  began  to  withdraw  fioin  the  lords'  tribunals  ;  and  the 
loidsweie  very  little  inclined  to  assemble  them  ;  especially 
as  the  new  form  of  trial,  instead  of  being  a  solemn  pro- 
ceeding, agreeable  to  the  nobility  and  interesting  to  a 
warlike  people,  had  become  a  course  of  pleading  which 
tliey  neither  understood,  nor  cared  to  learn.  The  custom 
of  trying  by  peers  began  to  be  less  used  ;t  that  of  trying 
by  bailiffs  to  be  more  so ;  the  bailiffs  did  not  give  judg- 
n)ent  themselves, J  they  summed  up  the  evidence  and 
pronounced  the  judgment  of  the  prud'hommes ;  but  the 
latter  being  no  longer  capable  of  judging,  the  bailiffs 
themselves  gave  judgment. 

This  was  effected  so  much  the  easier,  as  they  had  before 
their  eyes  the  practice  of  the  ecclesiastic  courts ;  the 
canon  and  new  civil  law  both  concurred  alike  to  abolish 
the  peers. 

Thus  fell  the  usage  hitherto  constantly  observed  in  the 

*  Thus  all  requests  began  with  these  words :  "  3Ifj  Iwd  judge,  it  is 
customary  that  in  your  court"  &c.,  as  appears  from  tlie  lormula  quoted 
by  Boutillier,  Somine  Burale,  book  IV.  tit.  xxi. 

f  The  change  was  insensible  :  we  meet  witli  trials  by  peers,  even  in 
Boutillicr's  time,  who  lived  in  the  year  1402,  which  is  the  date  of  his 
will :  He  gives  this  formula,  book  I.  tit.  21,  Sire  Juge,  en  ma  justice 
haute,  moyenne  et  basse,  qui  j'ui  en  tel  lieu,  cour,  plaids,  baillis,  hommes, 
J'eodaux  et  sergens.  Yet  nothing  but  feodal  matterd  were  tried  any 
longer  by  the  peers.     Ibid,  book  I.  tit.  i.,  p.  16. 

X  As  appears  by  the  formula  of  the  letters  which  their  lord  used  to 
give  them,  quoted  by  Boutillier,  Somme  Burale,  book  I.  tit.  xiv.,  which 
is  proved  likewise  by  Beauinanoir,  custom  of  Beauvoisi.-;,  cliapter  i..  of 
tlie  bailitis :  they  only  directed  the  proceedings.  The  hntliff  is  obliged 
in  the  presence  of  the  peers  to  take  down  the  words  of  those  who  plead, 
and  to  ask  the  parties  ivhether  they  are  icilling  to  have  judgment  given 
according  to  the  reayojis  alleged ;  a7id  if  they  say,  yes,  my  lord ;  the 
bailiff  ought  to  oblige  the  peers  to  give  judgment.  See  also  the  Institu- 
tions of  St.  Lewis,  book  I.  chap,  cv.,  and  book  II.  chap.  xv.  Li  Juge 
si  ne  doit  pas  faire  le  jugement 
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Frencli  monarcliy,  that  judgment  slioulJ  not  be  pro- 
nounced by  a  single  person,  as  may  bo  seen  in  the  Salic 
laws,  the  capitularies  and  in  the  first  law-writers  under 
the  third  nice.*  Tlie  contrary  abuse  which  obtains  only 
in  local  jurisdictions  has  been  moderated,  and  in  some 
aeasure  redressed,  by  introducing  in  many  places  a  judge's 
lepnty,  whom  he  consults,  and  who  represents  the  ancient 
n'UcVhummcs  by  the  obligation  the  judge  is  under  of 
taking  two  graduates  iri  cases  that  desei"ve  a  corporal 
punisliment ;  and,  in  fine,  it  has  become  of  no  effect  by  the 
extreme  facility  of  appeals. 

43. — The  same  Subject  continued. 

Thus  there  was  no  law  to  prohibit  the  lords  from 
holding  their  courts  themselves;  none  to  abolish  the 
functions  of  their  peers;  none  to  ordain  the  creaiion  of 
baililfs  ;  none  to  give  them  the  power  of  judging.  All  this 
was  eflfeetcd  insensibly,  and  by  the  very  necessity  of  the 
thing.  The  knowledge  of  the  Koman  law,  the  decrees  of 
the  courts,  the  new  digest  of  the  customs,  required  a  study 
of  which  the  noljility  and  illiterate  people  were  incapable. 

The  only  ordinance  we  have  upon  this  subject  is  that 
which  obliged  the  lords  to  choose  their  bailiffs  from  among 
the  laity. f  It  is  a  mistake  to  look  upon  this  as  a  law  of 
their  creation  ;  for  it  says  no  such  thing.  Besides,  the 
intention  of  the  legislator  is  determined  b}^  the  reasons 
assigned  in  the  ordinance  :  to  the  end  that  the  bailiffs  may  be 
punished  for  their  prevarications  it  is  necessary  they  be  taken 
from  the  order  of  the  laity. ^  The  immunities  of  the  clergy 
in  those  days  are  very  well  known. 

We  must  not  imagine  that  the  privileges  which  tho 
noliility  formerly  enjoyed,  and  of  which  they  are  now 
divested,  were  taken  from  them  as  usurpations  ;  no,  many 
of  those  privileges  were  lost  through  neglect,  and  others 
were  given  up,  because  as  various  changes  had  been  intro- 
duced in  the  course  of  so  many  ages,  they  were  inconsistent 
wilh  those  changes. 

*  Boaunianoir,  chap.  Ixvil.  p.  336,  and  chap.  Ixi.  pp.  315  and  31G. 
The  Institutions,  txjok  II.  ciiap.  xv. 
t  It  was  i>ubli.>li(d  in  tiie  year  1J87. 
J  Lt  si  ibi  ddiiKiuant,  sujjtriores  sui ^ossint  animadoertere  in  eosdem. 
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44. — Of  the  Proof  hj  Witnesses. 

The  judges,  who  had  no  other  rule  to  go  by  than  the 
usages,  inquired  very  often  by  witnesses  into  every  cause 
that  was  brought  before  them. 

The  usage  of  judicial  combats  beginning  to  decline,  they 
made  their  inquests  in  writing.  But  a  verbal  proof  com- 
mitted to  writing  is  never  more  than  a  verbal  proof;  so 
that  this  only  increased  the  expenses  of  law  proceedings. 
Regulations  were  then  made  which  rendered  most  of  those 
inquests  useless  ;*  public  registers  were  established,  which 
ascertained  most  facts,  as  nobility,  age,  legitimacy  and 
marriage.  Writing  is  a  witness  very  hard  to  corrupt ;  the 
customs  were  therefore  reduced  to  writing.  All  this  is 
very  reasonable ;  it  is  much  easier  to  go  and  see  in  the 
baptismal  register,  whether  Peter  is  the  son  of  Paul  than 
to  prove  this  fact  by  a  tedious  inquest.  "When  there  are  a 
number  of  usages  in  a  country,  it  is  much  easier  to  write 
them  all  down  in  a  coda,  than  to  oblige  individuals  to 
prove  every  usage.  At  length  the  famous  ordinance  was 
made,  which  prohibited  the  admitting  of  the  proof  by 
•witnesses  for  a  debt  exceeding  an  hundred  livres,  except 
there  was  the  beginning  of  a  proof  in  writing. 

45. — Of  the  Customs  of  France. 

France,  as  we  have  already  observed,  was  governed  by 
wTitten  customs,  and  the  particular  usages  of  each  lordship 
constituted  the  civil  law.  Every  lordship  had  its  civil  law, 
acicording  to  Beaumanoir,']'  and  so  particular  a  law,  that  this 
author,  who  is  looked  upon  as  a  luminary,  and  a  very  great 
luminary  of  those  times,  says  he  does  not  believe  that 
throughout  the  whole  kingdom  there  were  two  lordships 
entirely  governed  by  the  same  law. 

This  prodigious  diversity  had  a  twofold  origin.  With 
regard  to  the  first,  the  reader  may  recollect  what  has 
been   alieady  said  concerning  it  in  the  chapter  of  local 

*  See  in  whnt  manner  a,£;e  and  parentage  were  proved. — Institutiott^ 
book  I.  chap.  Ixxi.  and  ixxii. 

+  Prologue  to  the  custom  of  Beauvoiais. 
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customs:*  and  as  to  1he  secoiul  avo  meet  witli  it  in  tho 
different  events  of  legal  duels,  it  lieing  natural  that  a  con- 
tinual series  of  Ibrtuitous  cases  must  have  been  j)roductive 
of  new  usages. 

These  customs  were  preserved  in  the  memory  of  old 
men,  but  insensibl}^  laws  or  written  customs  were  formed. 

1.  At  the  commencement  of  tho  third  race,  the  kings 
gave  not  only  particular  charters,  but  likewise  general 
ones,  in  the  maixier  above  explained;  such  are  the  insti- 
tutions of  rhiliji  Augustus  and  those  made  by  St.  Lewis. 
In  like  manner  the  great  vassals,  in  concurrence  with  the 
lords  who  held  under  them,  granted  certain  chaiters  or 
establishments,  according  to  particular  circumstances  at 
the  assizes  of  their  duchies  or  counties;  such  were  the 
assize  of  Godfrey,  Count  of  Bi  ittany,  on  the  division  of  the 
nobles  ;  the  customs  of  Normandy,  granted  by  Duke  Ralph  ; 
tho  customs  of  Champagne,  given  by  King  Theobald;  the 
iaws  of  Simon,  Count  of  Montfort,  and  others.  Tlds  ])ro- 
duced  some  wiitten  laws,  and  even  more  general  ones  than 
those  they  had  beibre. 

2.  At  tho  beginning  of  tho  third  race,  almost  all  the 
common  people  were  bonilmen ;  but  there  were  several 
reasons  which  afterwards  determined  the  kings  and  lorda 
to  enfranchise  them. 

The  lords  by  enfranchising  their  bondmen  gave  them 
property ;  it  was  necessary  therefore  to  give  them  civil 
laws,  in  order  to  regulate  the  disposal  of  that  property. 
But  by  enfranchising  their  bondmen,  they  likewise  deprived 
themselves  of  their  property  ;  there  was  a  necessity,  there- 
fore, of  regulating  tho  lights  which  they  reserved  to  them- 
selves, as  an  equivalent  for  that  property.  Both  these 
things  were  regulated  by  the  charters  of  enfranchisement ; 
those  charters  formed  a  part  of  our  customs,  and  this  part 
was  reduced  to  writing.f 

3.  Under  the  reign  of  St.  Lewis,  and  of  the  succeeding 
princes,  some  able  practitioners,  such  as  Defontaines, 
IJoaumanoir  and  others,  committed  the  customs  of  their 
bailiwicks  to  writing.  Their  design  was  rather  to  give 
the  course  of  judicial  proceedings,  than  tho  usages  of  their 

*  Chap,  xii,  f  See  the  colleotloD  of  ordinances,  by  Lauriiiro. 
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time  in  respect  to  the  disposal  of  propt-rty.  But  the  whole 
is  there,  and  though  tliese  particular  authors  have  no  au- 
thority but  what  they  derive  from  the  truth  and  notoriety 
of  the  things  they  speak  of,  yet  there  is  no  manner  of 
doubt  but  that  they  contributed  greatly  to  the  restoration 
of  our  ancient  French  jurisprudence.  Such  was  in  those 
days  our  common  law. 

We  have  come  now  to  the  grand  epoch.  Charles  VII. 
and  his  successors  caused  the  different  local  customs 
throughout  the  kingdom  to  be  reduced  to  writing,  and 
prescribed  set  forms  to  be  observed  to  their  digesting. 
Now,  as  this  digesting  was  made  through  all  the  provinces, 
and  as  people  came  from  each  lordship  to  declare  in  the 
general  assembly  of  the  pi'ovince  the  written  or  unwritten 
usages  of  each  place,  endeavours  were  made  to  render  the 
customs  more  general,  as  much  as  possible,  without  in- 
juring the  interests  of  individuals,  which  were  carefully 
preserved.*  Thus  our  customs  were  characterised  in  a 
threefold  manner ;  they  were  committed  to  writing,  they 
weie  made  more  general,  and  they  received  the  stamp  of 
the  royal  authority. 

Many  of  these  customs  having  been  digested  anew, 
several  changes  were  made  either  in  suppressing  whatever 
was  incompatible  with  the  actual  practice  of  the  law,  or  in 
adding  several  things  drawn  from  this  practice. 

Though  the  common  law  is  considered  among  us  as  in 
some  measure  opposite  to  the  Roman,  insomuch  that  these 
two  laws  divide  the  different  territories,  it  is,  notwith- 
standing, true  that  several  regulations  of  the  Roman  law 
entered  into  our  customs,  especially  when  they  made  the 
new  digests,  at  a  time  not  very  distant  from  ours,  when 
this  law  was  the  principal  study  of  those  who  were  de- 
signed for  civil  employments,  at  a  time  when  it  was  not 
usual  for  people  to  boast  of  not  knowing  what  it  was  their 
duty  to  know,  and  of  knowing  what  they  ought  not  to 
know,  at  a  time  when  a  quickue^s  of  understanding  was 
made  more  subservient  to  learning  than  pretending  to  a 
piofession,  and  when  a  continual  pursuit  of  amusements 
was  not  even  the  characteristic  of  women. 

*  This  was  observed  at  the  digesting  of  the  customs  of  Berry  aud  of 
Paris.    See  La  Thaumassiere,  chap.  iii. 
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I  should  have  been  more  diffiiKe  at  the  end  of  this  book, 
and,  enterinji;  into  llio  several  details,  should  have  ti-aced 
all  the  insensible  changes,  which  from  the  0])ening  of  ap- 
peals have  foimed  the  great  coi-pus  of  our  French  juris- 
prudence. But  this  would  have  been  ingrafting  one  large 
work  upon  another.  I  am  like  that  anti(piarian*  who  set 
out  from  his  own  country,  arrived  in  Egypt,  cast  an  eye 
on  the  pyramids  and  returned  home. 


BOOK  XXIX. 

OP   THE   MANNER   OF   COMPOSING   LAWS. 


1 . — Of  the  Spirit  of  a  Legislator. 

I  say  it,  and  methinks  I  have  undertaken  this  work 
with  no  other  view  than  to  prove  it,  the  spirit  of  a  legis- 
lator ought  to  be  that  of  moderation ;  political,  like  moral 
good,  lying  always  between  two  extremes.|  Let  us  pro- 
duce an  example. 

The  set  forms  of  jttstice  are  necessary  to  liberty,  but 
the  number  of  them  might  be  so  great  as  to  be  contrary  to 
the  end  of  the  very  laws  that  established  them  ;  processes 
would  have  no  end ;  property  would  be  uncertain  ;  the 
goods  of  one  of  the  parties  would  be  adjudged  to  the  other 
without  examining,  or  they  would  both  be  ruined  by  exa- 
mining too  much. 

The  citizens  would  lose  their  liberty  and  security,  the 
accusers  would  no  longer  have  any  means  to  convict,  nor 
the  accused  to  justify  themselves. 

2. — The  same  Subject  continued. 
Cecilius,  in  Aulus  Gellius,|  speaking  of  the  law  of  the 
*  In  the  Spectator.        f  Arist.  rolit.  I.         X  Book  XXU.  chap.  i. 
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Twelve  Tables  whicli  permitted  the  creditor  to  cut  the 
insolvent  debtor  into  pieces,  justifies  it  even  by  its  cruelty, 
■which  hindered  people  from  borrowing  V)eyond  their  ability 
of  paying.*  Shall  then  the  cruellest  laws  be  the  best? 
Shall  goodness  consist  in  excess,  and  all  the  relations  of 
things  be  destroyed  ? 

3. — That  the  Laics  which  seem  to  deviate  from  the  Views  of 
the  Legislator  are  frequently  agreeable  to  them. 

The  law  of  Solon  which  declared  those  pei'sons  infamous 
who  espoused  no  side  in  an  insurrection  seemed  very  extra- 
ordinary ;  but  we  ought  to  consider  tlie  circumstances  in 
which  Greece  was  at  that  time.  It  was  divided  into  very 
small  states ;  and  there  was  reason  to  apprehend  lest  in  a 
republic  torn  by  intestine  divisions  the  soberest  part  should 
keep  I'etired,  in  consequence  of  which  things  might  be 
carried  to  extremity. 

In  the  seditions  raised  in  those  petty  states  the  bulk  of 
the  citizens  either  made  or  engaged  in  the  quarrel.  In  onr 
large  monarchies  parties  are  formed  by  a  few,  and  the 
people  choose  to  live  quietly.  In  the  latter  case  it  is 
natural  to  call  back  the  seditious  to  the  bulk  of  the 
citizens,  and  not  these  to  the  seditious;  in  the  other  it  is 
necessaiy  to  oblige  the  small  number  of  prudent  people 
to  enter  among  the  seditious ;  it  is  thus  the  fermenta- 
tion of  one  liquor  may  be  stopped  by  a  single  drop  of 
another. 

4. — Of  the  Laws  contrary  t»  the  Views  of  the  Legislator. 

There  are  laws  so  little  understood  by  the  legislator  as 
to  be  contrary  to  the  very  end  he  proposed.  Those  who 
made  this  regulation  among  the  French,  that  when  one  of 
the  two  competitors  died  the  benefice  should  devolve  to 
the  survivor,  had  in  view  without  doubt  the  extinction  of 

*  Cecilius  says,  that  he  never  saw  nor  read  of  an  instannc,  in  which 
this  punishment  had  been  indicted;  but  it  is  likely  that  no  such 
punishment  was  ever  established:  the  opinion  of  some  civilians,  that 
the  law  of  the  Twelve  Tables  meant  only  the  division  of  the  money 
arising  from  the  sale  of  the  debtor,  seems  very  probable. 
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quarrels ;  but  the  very  reverse  falls  out,  we  see  the  clergy 
at  variance  every  day,  and  like  Kuglish  mastill's  woiryiug 
one  another  to  death. 

5. —  TJie  same  Suhject  continued. 

The  law  I  am  going  to  speak  of  is  to  be  found  in  this 
oath  preserved  by  iE:schines  :*  /  stccar  that  I  ivill  never 
destroy  a  town  of  the  Amphicfyones,  and  that  I  will  not  divert 
the  course  of  its  running  tea  tors ;  if  any  nation  shall  presurm 
to  do  such  a  thimj,  I  will  declare  war  against  them  and  iciU 
destroy  their  towns.  The  last  article  of  this  law,  which 
seems  to  confirm  the  first,  is  really  contrary  to  it.  Ara- 
phictyon  is  willing  that  the  Greek  towns  should  never  be 
destroyed,  and  yet  his  law  paves  the  way  for  their  destruc- 
tion. In  order  to  establish  a  proper  law  of  nations  amimg 
the  Greeks,  they  ought  to  have  been  accustomed  early  to 
think  it  a  barbarous  thing  to  destroy  a  Greek  town  ;  con- 
sequently they  ought  not  even  to  ruin  the  destroyers. 
Amphictyon's  law  was  just,  but  it  was  not  prudent ;  this 
appears  even  from  the  abuse  made  of  it.  L)id  not  I'hilip 
assume  the  power  of  demolishing  towns,  under  the  pre- 
tence of  their  having  infringed  the  laws  of  the  Greeks? 
Amphictyon  might  have  inflicted  other  punishments ;  he 
might  have  ordained,  for  example,  that  a  certain  number 
of  the  magistrates  of  the  destroying  town,  or  of  the  chiefs 
of  the  infringing  army,  should  be  punished  with  death  ; 
that  the  destroying  nation  should  cease  f  tra  while  to  enjoy 
the  privileges  of  the  Greeks ;  that  they  should  pay  a  fine 
till  the  town  was  rebuilt.  The  law  ought,  above  all  things, 
to  aim  at  the  reparation  of  damages. 

6. — TJie  Laws  which  appear  the  same  have  not  always  the 
same  Effect. 

Ceesar  made  a  law  to  prohibit  people  from  keeping  above 
sixty  sesterces  in  their  houses.f  This  law  was  cuusidered 
at  Eome  as  extremely  proper  for  reconciling  the  debtors 
to  their  creditors,  because,  by  obliging  the  rich  to  lend  to 

*  De  falsa  Legatiune.  f  Dio.  lib.  XLL 
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the  poor,  they  enabled  the  latter  to  pay  their  debts.  A 
law  of  the  same  nature  made  in  France  at  the  time  of  the 
System  proved  exti'emely  fatal,  becaiise  it  was  enacted 
tinder  a  most  frightful  situation.  After  depriving  people 
of  all  possible  means  of  laying  out  their  money,  they 
stripped  them  even  of  the  last  resource  of  keeping  it  at 
home,  which  was  the  same  as  taking  it  from  them  by  open 
violence,  Ca3sar's  law  was  intended  to  make  the  money 
circulate ;  the  French  minister's  design  was  to  di  aw  all 
the  money  into  one  hand.  The  former  gave  either  lands 
or  mortgages  on  private  people  for  the  money ;  the  latter 
proposed  in  lieu  of  money  nothing  but  effects  which  were 
of  no  value,  and  could  have  none  by  their  very  nature, 
because  the  law  compelled  people  to  accept  of  them. 


7. — The  same  Subject  continued.     Necessity  of  composing 
Laws  in  a  proper  Manner. 

The  law  of  ostracism  was  established  at  Athens,  at 
Argos*  and  at  Syracuse,  At  Syracuse  it  was  productive  of 
a  thousand  mischiefs,  because  it  was  imprudently  enacted. 
The  principal  citizens  banished  one  another  by  holding 
the  leaf  of  a  fig-tree  in  their  hands,f  so  that  those  who 
had  any  kind  of  merit  withdrew  from  public  aifairs.J  At 
Athens,  where  the  legislator  was  sensible  of  the  proper 
extent  and  limits  of  his  law,  ostracism  proved  an  admirable 
regulation.  They  never  condemned  more  than  one  person 
at  a  time ;  and  such  a  number  of  suffrages  were  requisite 
for  passing  this  sentence,  that  it  was  exti  emely  difficult  for 
them  to  banish  a  person  whose  absence  was  not  necessary 
to  the  state.J 

The  power  of  banishing  was  exercised  only  every  fifth 
year :  and  indeed,  as  the  ostracism  was  designed  against 
none  but  great  personages  who  threatened  the  state  with 
danger,  it  ought  not  to  have  been  the  transaction  of  every 
day, 

*  Arist,  Repuh.  lib.  V,  chap.  iii. 

t  Plutarch  and  Diodorus  of  Sicily  say  it  was  an  olive  leaf.  Set* 
Diod.  XI. — Ed.  t  Plutarch,  Life  of  Diouysius. 

§   Vide  book  XXVI.  chap.  xvii.  p.  163,  ante. 


Chat.  9.]  PUNISHMENT  OP  SUICIDE.  257 


8. — TJiat  Laws  which  appear  the  same  were  not  always  made 
thruiKjh  the  same  Motive. 

In  France  they  have  received  most  of  the  Tvomnn  laws  on 
substitiitiuns,  but  through  quite  a  dilFcrcnt  motive  from 
the  lionians.  Among  tlie  bitter  the  inheritance  was  ac- 
companied with  certain  sacrifices  *  which  were  to  be  per- 
formed by  the  inheritor  and  were  reguhited  by  the 
pontifical  law;  hence  it  was  that  they  reckoned  it  a 
dishonour  to  die  without  heirs,  that  they  made  slaves  their 
heirs,  and  that  they  devised  substitutions.  Of  this  wo 
have  a  very  strong  j)roof  in  the  vulgar  substitution,  which 
was  the  first  invented,  and  took  place  only  when  the  heir 
appointed  did  not  accept  of  the  inheritance.  Its  view 
was  not  to  perpetuate  the  estate  in  a  family  of  the  same 
name,  but  to  find  somebody  that  would  accept  of  it. 

9. — That  the  Greek  and  Itoman  Laws  punished  Suicide,  hut 
not  through  the  same  Motive. 

A  man,  says  Plato,  who  has  killed  one  nearly  related  to 
him,  that  is,  himself,  not  by  an  order  of  the  magistrate,  not 
to  avoid  ignominy,  but  through  pusillanimity  shall  bo 
punished.f  The  Koman  law  punished  this  action  when  it 
was  not  committed  tlirough  pusillanimity,  through  weari- 
ness of  life,  through  impatience  in  pain,  but  from  a 
criuiinal  despair.  The  Koman  law  acquitted  where  the 
Greek  condemned,  and  condemned  where  the  other  ac- 
quitted. 

Plato's  law  was  formed  upon  the  Laceda?monian  institu- 
tions, where  the  orders  of  the  magistrate  were  absolute, 
where  shame  was  the  greatest  of  miseries,  and  })usillanimity 
the  greatest  of  crimes.  The  Komaus  had  no  longer  those 
refined  ideas  ;  theirs  was  only  a  fiscal  law. 

During  the  time  of  the  republic,  there  was  no  law  at 
Rome  against  suicides  ;  this  action  is  always  considered  by 
their  historians  in  a  favourable  light,  and  wo  never  meet 

*  When  tho  inheritance  was  too  much  cncumborctl  they  eluded  thn 
pontifical  law  by  cortaiu  sales,  whuuco  come  the  words  tine  sacri* 
kccreditas.  t  Book  IX.  of  Laws. 

VOL.  II.  S 
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with  any  punisliment  inflicted  upon  those  who  com- 
mitted it. 

Under  the  first  emperors,  the  great  families  of  Rome 
were  continually  destroyed  by  criminal  prosecutions.  The 
custom  was  then  introduced  of  preventing  judgment  by  a 
voluntary  death.  In  this  they  found  a  great  advantage  : 
they  had  an  honourable  interment,  and  their  wills  were 
executed,  because  there  was  no  law  against  suicides.*  But 
when  the  emperors  became  as  avaricious  as  cruel,  they 
deprived  those  who  destroyed  themselves  of  the  means  of 
preserving  their  estates  by  rendering  it  criminal  for  a  person 
to  make  away  with  himself  through  a  criminal  remorse. 

What  I  have  been  saying  of  the  motive  of  the  emperors 
is  so  true,  that  they  consented  that  the  estates  of  siiicides 
should  not  be  confiscated  when  the  crime  for  which  they 
killed  themselves  was  not  punished  with  confiscation.! 

10. — Tliat  Laios  wJdch  seem  contrary  proceed  sometimes  from 
the  same  Spirit. 

In  our  time  we  give  summons  to  people  in  their  own 
houses  ;  but  this  was  not  permitted  among  the  Eomans.J 

A  summons  was  a  violent  action,§  and  a  kind  of  warrant 
for  seizing  the  body  ;||  hence  it  was  no  more  allowed  to 
summon  a  person  in  his  own  house  than  it  is  now  allowed 
to  arrest  a  person  in  his  own  house  for  debt. 

Both  the  Koman  and  our  laws  admit  of  this  principle 
alike,  that  every  man  ought  to  have  his  own  house  fur  an 
asylum,  where  he  should  sufier  no  violence.lf 

11. — How  to  compare  two  different  Systems  of  Laws. 
In  France  the  punishment  for  false  witnesses  is  capital ; 

*  Eorum  qui  de  se  statuebant  humabantur  corpora,  manebant  testa- 
menta,  pretium  festinandi. — Tacit. 

t  Rescript  of  the  Emperor  Piua  in  the  3rd  law,  sees.  1  and  2  ff.  de 
bonis  eorum  qui  ante  sententiam  mortem  sibi  consciverunt. 

X  Leg.  18  fl'.  de  in  jus  vocando. 

ii  See  the  Law  of  the  Twelve  Tables. 

jl  Rapit  in  jus,  Horace,  Satire  9.  Hence  they  could  not  summon  those 
to  whom  a  particular  respect  was  due. 

^  See  the  law  18  ff.  de  in  jus  vocando. 
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in  En<^land  it  is  not.  Now,  to  bo  able  to  judge  which  of 
these  t\v(j  laws  is  the  best,  we  must  add,  that  in  Fiance 
the  rack  is  u.sed  fur  criminals,  but  not  in  England ;  tliat 
in  France  the  acctised  is  not  allowed  to  produce  his  wit- 
nesses, and  that  they  very  seldom  admit  of  what  are  called 
justifying  circumstances  in  favour  of  the  prisoner;  in 
England  they  allow  of  witnesses  on  both  sides.  These 
thiee  French  laws  form  a  close  and  well-conncct(,'d  system  ; 
and  so  do  the  three  English  laws.  The  law  of  England, 
which  does  not  allow  of  the*  racking  of  criminals,  has  but 
very  little  hope  of  drawing  from  the  accused  a  cimfession  of 
his  crime  ;  for  this  reason  it  invites  witnesses  from  all  parts, 
and  does  not  venture  to  discourage  them  by  the  fear  of  a 
capital  punishment.  The  Frent-h  law,  which  hus  one 
resource  more,  is  not  afraid  of  intimidating  the  witnesses; 
on  the  contrary,  reason  rcfjuires  they  should  be  intimidated  ; 
it  listens  onl}'  to  the  Avitnesses  on  one  side,  which  are  those 
produced  by  the  attorney-general,  and  the  fate  of  the 
accused  depends  entirely  (m  their  testimony.*  But  in 
England  they  admit  of  witnesses  on  both  sides,  and  the 
affair  is  discussed  in  some  measure  between  them  ;  conse- 
quently false  witness  is  there  less  dangercnis,  the  accused 
having  a  remedy  against  the  false  witness  which  he  has 
not  in  France. — Wlierefore,  to  determine  which  of  those 
systems  are  most  agreeable  to  reason,  we  must  take  them 
each  as  a  whole  and  compare  them  in  their  entirety. 

12. — Tltat  Laws  which  appear  the  same  are  sometimes  really 
different. 

The  Greek  and  Roman  laws  inflicted  the  same  punish- 
ment on  the  receiver  as  on  the  thief ;f  the  French  law 
does  the  same.  The  former  acted  rationally,  but  the 
latter  does  not.  Among  the  Greeks  and  Eomans  the  thief 
was  condemned  to  a  pecuniary  punisliment,  wliich  ouglit 
also  to  be  inflicted  on  the  receiver;  for  every  man  tliat 
contributes  in  what  shape  soever  to  a  damage  is  obligeil  to 

*  By  tlio  aneiont  French  law,  witnesses  wore  lienril  on  both  sides; 
hence  we  timl  in  the  Iiustitutif)n8  of  St.  Lewis,  book  I.  ebap.  vii.,  that 
there  w;i8  only  a  jiecunmry  punishment  against  false  witnesses. 

t  Leg.  1  ff.  de  Jieceptatoribus. 

S  2 
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repaii'  it.  But  as  the  punishment  of  theft  is  capital  with 
us,  the  receiver  cannot  be  punished  like  the  thief  without 
carrying  things  to  excess.  A  receiver  may  act  innocently 
on  a  thousand  occasions  ;  the  thief  is  always  culpable  ;  one 
hinders  the  conviction  of  a  crime,  the  other  commits  it;  in 
one  the  whole  is  passive,  the  other  is  active;  the  thief 
must  surmount  more  obstacles,  and  his  soul  must  be  more 
hardened  against  the  laws. 

The  civilians  have  gone  farther;  they  look  upon  the 
receiver  as  more  odious  than  the  thief,*  for  were  it  not 
for  the  receiver  the  theft,  say  they,  could  nut  be  long 
concealed.  But  this  again  might  be  right  when  there 
was  only  a  pecuniary  punishment ;  the  affair  in  question 
was  a  damage  done,  and  the  receiver  was  generally  better 
able  to  repair  it ;  but  when  the  punishment  became 
capital,  they  ought  to  have  been  directed  bj  other 
principles. 

13. — Tltat  we  must  not  separate  Laws  from  the  End  for  which 
they  were  made :  of  the  Boman  Laws  on  Tlieft. 

When  a  thief  was  caught  in  the  act  this  was  called  by 
the  Eomans  a  manifest  theft ;  when  he  was  not  detected 
till  some  time  afterwards  it  was  a  non-maniftst  theft. 

The  law  of  the  Twelve  Tables  ordained  that  a  manifest 
thief  should  be  whipped  with  rods  and  condemned  to 
slavery  if  he  had  attained  the  age  of  puberty;  or  only 
whipped  if  he  w^as  not  of  ripe  age ;  but  as  for  the  non- 
manifest  thief  he  was  only  condemned  to  a  fine  of  double 
the  value  of  what  he  had  stolen. 

When  the  Porcian  laws  abolished  the  custom  of  whipping 
the  citizens  with  rods,  and  of  reducing  them  to  slavery,  the 
manifest  thief  was  condemned  to  a  payment  of  fourfold, 
and  they  still  continued  to  condemn  the  non-manifest  thief 
to  a  payment  of  double.f 

It  seems  very  odd  that  these  laws  should  make  such  a 
difference  in  the  quality  of  those  two  crimes,  and  in  the 
punishments  they  inflicted.      And,  indeed,  whether   the 

*  Leg.  1  ff.  d'  Becepiaioribus. 

\  Sea  what  Favorixius  says  in  Aulua  GelUus,  book  XX.  ohap.  ]. 
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thief  was  detected  either  before  or  after  he  had  carried  the 
stolen  goods  to  the  place  intended,  tliiswas  a  circumstance 
which  did  not  alter  the  nature  of  the  crime.  I  do  not 
at  all  question  that  the  whole  theory  of  the  Roman  Liws 
in  relation  to  tluft  was  borrowed  from  the  Lacodicmonian 
instiiutioiis.  Lycurgus,  with  a  view  of  rendering  the 
citizens  dextioits  and  cunning,  ordained  that  children 
should  be  practised  in  thieving,  and  that  those  who 
were  caught  in  the  act  should  be  severely  whipped.  This 
occasioned  aM)ong  the  Greeks,  and  afterwaiils  among  the 
Eoinans,  a  great  difleronce  betw^een  a  manifest  and  a  non- 
manifest  theft.* 

Among  the  Romans  a  slave  who  had  been  guilty  of 
stealing  was  thiown  fiom  the  Tarpeian  rock.  Hei'e  the 
Laccdiemoiiian  institutions  were  out  of  the  question  :  the 
laws  of  Lycurgus  in  relation  to  theft  were  not  made  for 
slaves;  to  deviate  from  them  in  this  respect  was  in  reality 
conforming  to  them. 

At  Rome,  when  a  person  of  unripe  age  happened  to  be 
caught  in  the  act,  the  praetor  ordered  him  to  be  whipped 
with  rods  according  to  his  pleasure,  as  was  practised  at 
Sparta.  All  this  had  a  more  remote  origin.  The  Lacedfe- 
monians  had  derived  these  us  iges  from  the  Cretans ;  and 
Plato, f  who  wants  to  piove  that  the  Cretan  institutions 
were  designed  for  war,  cites  the  following,  namely,  the 
power  of  bearing  pain  in  individual  combats,  and  m  thefts 
which  liave  to  be  cnncealed. 

As  the  civil  laws  depend  on  the  political  institutions, 
because  they  are  made  for  the  same  s(jciety,  whenever 
there  is  a  design  of  adopting  the  civil  law  of  another 
nation,  it  would  be  proper  to  examine  bef  )rehand  whether 
they  have  both  the  same  institutions  and  the  same  political 
law. 

Thus  when  the  Cretan  laws  on  theft  were  adopted  by 
the  Lacedaemonians,  as  their  constitution  and  government 
were  adoi)ted  at  the  same  timu,  these  laws  were  ecpially 
reasonablo  in  both  nations.     But  when  they  were  carried 


*  Compare  what  Plutarch  says  in  the  life  of  Lycurgfus  with  the  laws 
of  the  Digest,  title  de  Furtii ;  uud  the  Inatitiilcs,  t)0()k  IV.  tit.  1,  sees. 
1,  2,  and  o.  t  ^f  Lawa,  book  I. 
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from  Lacedaamonia  to  Eome,  as  they  did  not  find  tlicre  the 
same  constitution,  they  weie  always  thought  strange,  and 
had  no  manner  of  connection  with  the  other  civil  laws  of 
the  Eomans. 

14. —  Tliat  we  must  not  separate  the  Laws  from  the  Circum- 
stances in  which  they  were  made. 

It  was  decreed  by  a  law  at  Athens,  that  when  the  city 
was  besieged,  all  the  useless  people  should  be  put  to  death.* 
This  was  an  abominable  political  law,  in  consequence  of 
an  abominable  law  of  nations.  Among  the  Gieeks  the 
inhabitants  of  a  town  taken  lost  their  civil  liberty  and 
were  sold  as  slaves.  The  taking  of  a  town  implied  its 
entire  destruction,  which  is  the  source  not  only  of  those 
obstinate  defences,  and  of  those  unnatural  actions,  but 
likewise  of  those  shocking  laws  which  they  sometimes 
enacted. 

The  Eoman  laws  ordained  that  physicians  should  be 
punished  for  neglect  or  unskilfulness.f  In  those  cases,  if 
the  physician  was  a  person  of  any  fortune  or  rank,  he  was 
only  Condemned  to  deportation,  but  if  he  was  of  a  low 
condition  he  was  put  to  death.  By  our  institutions  it  is 
otherwise.  The  Eoman  laws  were  not  made  under  the 
^ame  circumstances  as  ours  :  at  L'ome  every  ignorant  pre- 
tender intermeddled  with  physic;  but  among  us  physicians 
are  obliged  to  go  througli  a  regular  course  of  study,  and  to 
take  their  degrees,  for  which  reason  they  are  supjiosed  to 
understand  their  profession. 

15. — That  sometimes  it  is  proper  the  Law  should  amend  itself. 

The  law  of  the  Twelve  Tables  allowed  people  to  kill  a 
night-thief  as  well  as  a  day-thief,|  if  upon  being  pursued 
he  attempted  to  make  a  defence ;  but  it  required  that  the 
person  who  killed  the  thief  should  cry  out  and  call  his 
fellow-citizens.  This  is  indeed  what  those  laws,  which 
permit  people  to  do  justice  to  themselves,  ought  always  to 

*  Inutilis  fetas  occidatur. — Syrian  in  Hermog. 

t  The  Cornelian  law  de  Sicariis,  lustitut.  lib.  IV.  tit.  3,  de  hge 
Aquilia,  sec.  7.  I  See  the  ith  law  If.  ad  leg.  Aquil. 


Chap.  IC]  COMPOSITION  OF   LAWS.  263 

require.  It  is  tlio  cry  of  iiuiocenco  Avliich  in  tho  very  mo- 
nit-'iit  of  the  action  calls  in  witnesses  and  appeals  to  jmij^es. 
The  people  ou_L;ht  to  take  cot^nizance  of  the  action,  and  at 
tho  vory  instant  of  its  being  done;  an  instant  when  every 
thing  speaks,  even  air,  countenance,  passions,  silence ; 
and  when  every  word  either  condemns  or  absolves.  A 
law,  which  may  become  so  opposed  to  tbo  security  and 
liberty  of  tho  citizens,  ought  to  bo  executed  in  their 
presence. 

16. — Things  to  he  observed  in  the  composing  of  Latcs . 

They  who  have  a  genius  sufficient  to  enable  them  to  give 
laws  to  their  own,  or  to  another  nation,  ougnt  to  be  j)ar- 
ticularly  attentive  to  the  manner  of  forming  them. 

The  style  ought  to  be  concise.  The  laws  of  the  Twelve 
Tables  are  a  model  of  conciseness ;  the  very  children  used, 
to  learn  them  by  heart.f  Justinian's  Novellce  were  so 
▼ery  ditiuso  that  they  were  obliged  to  abridge  them.:}: 

The  style  should  also  bo  plain  and  simple,  a  dii'ect 
expression  being  better  understood  than  an  indirect  one. 
There  is  no  majesty  at  all  in  the  laws  of  the  lower  empire ; 
princes  are  made  to  speak  like  rhetoricians.  When  the 
style  of  laws  is  inflated,  they  are  looked  upon  only  as  a 
work  of  parade  and  ostentation. 

It  is  an  essential  article  that  tho  words  of  the  laws 
should  excite  in  everybody  tho  same  ideas.  Cardinal 
Kichelieu§  agreed  that  a  minister  might  be  accused  before 
tiie  king,  but  he  would  have  the  accuser  punished  if  the 
facts  he  proved  were  not  matters  of  moment.  This  was 
enough  to  liinder  people  from  telling  any  truth  whatsoever 
against  the  minister,  because  a  matter  of  moment  is  en- 
tirely relative,  and  what  may  bo  of  moment  to  one  is  not 
so  to  another. 

The  law  of.  Ilouorius  punished  with  death  any  person 

*  Biitl. ;  see  the  decree  of  Tassilloii  added  to  the  law  of  tho  Bava- 
rians, (hi  jKipulurih.  Lvgih.  art.  4. 

t  Ul  <aiiii(ii  iRCLssiirium. — Cicero,  de  Legih.  2.  Aristotle  iivers  that 
betbre  tlu;  art  uf  writing  was  discovered,  tlio  laws  were  conipo.scd  iu 
versi'  and  Ircijueiitly  .■^unj;,  to  prevent  tlicin  being  Inrgntten. — En. 

J  It  ia  the  work  of  Irnorius.  §  I'ohtical  Testuncul 
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that  purchased  a  freed-man  as  a  slave,  or  that  gave  him 
molestatiou.*  He  should  not  have  made  use  of  so  vague  an 
expression ;  the  molestation  given  a  man  depends  entirely 
on  the  degree  of  his  sensibility. 

When  the  law  has  to  impose  a  penalty,  it  should  avoid 
as  much  as  possible  the  estimating  it  in  money.  The 
value  of  money  changes  from  a  tliousand  causes,  and  the 
same  denomination  continues  vs^ithout  the  same  thing. 
Every  one  knov\^s  the  story  of  that  impudent  fellow  at 
Eome,f  who  used  to  give  those  he  met  a  box  on  the  ear, 
and  afterwards  tendered  them  the  five-and-twenty  pence 
of  the  law  of  the  Twelve  Tables. 

When  the  law  has  once  fixed  the  idea  of  things,  it 
should  never  return  to  vague  expressions.  The  ordinance 
of  Lewis  XIV.  J  concerning  criminal  matters,  after  an 
exact  enumeration  of  the  causes  in  which  the  king  is  im- 
mediately concerned,  adds  these  words,  and  those  which  in 
all  times  have  been  subject  to  the  determination  of  the  Icing's 
Judges;  this  again  renders  arbitrary  what  had  just  been 
fixed. 

Charles  VII.  says  §  he  has  been  informed  that  the  parties 
appeal  three,  four  and  six  months  after  judgment,  contrary 
to  the  custom  of  the  kingdom  in  a  country  where  custom 
prevailed ;  he  therefore  ordains  that  they  shall  appeal 
forthwith,  unless  there  happens  to  be  some  fraud  or 
deceit  on  the  part  of  the  attorney,  ||  or  unless  there  be  a 
great  or  evident  cause  to  discharge  the  appeal.  The  end 
of  this  law  destroys  the  beginning,  and  it  destroys  it  so 
effectually,  that  they  used  afterwards  to  aj)peal  during 
the  space  of  thirty  years.^ 

The  Law  of  the  Lombards  does  not  allow  a  woman  that 
has  taken  a  religioiis  habit,**  though  she  has  made  no  vow, 

*  Aut  qualihet  manumissione  (lonatuminquietarevoluerit.  Appendix 
to  the  Thcodosian  code  in  the  first  volume  of  Father  Sirmond'a  works, 
p.  737.  +  Aulus  Gellius,  book  XX.  chap.  i. 

X  We  find  in  the  verbal  process  of  this  ordinance  the  motives  that 
determined  him. 

§  In  his  ordinance  of  Montel-Ios-tours,  in  the  year  1453. 

II  They  might  punish  the  attorney,  without  there  being  any  necessity 
of  disturbing  the  public  order. 

If  The  ordinance  of  the  year  16G7  has  made  some  regulations  upoB 
this  head.  **  Book  II.  tit.  37. 
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to  marry ;  Lecauso,  says  tliis  law,  if  a  spouse  who  has  been 
contracted  to  a  woman  only  by  a  riwj  cannot  without  ijuilt  he 
married  to  another,  for  a  much  strowjcr  reason  the  spouse  of 
Gad  or  of  the  blessed,  Virgin. — Nuw,  1  say,  tliat  iu  laws  the 
aruuuieiits  slionUl  bo  drawn  Irom  one  reality  to  anothtr, 
aud  not  from  reality  to  figure,  or  from  figure  to  reality. 

A  law  enacted  \>y  Con^tantiue  *  ordains  tluit  llie  single 
testimony  of  a  bishop  should  be  sufficient  without  listening 
to  any  other  witnesses.  This  prince  took  a  very  short 
meiliod  ;  he  judged  of  affairs  by  persons,  and  of  persons  by 
dignities. 

Tiio  laws  ought  not  to  be  subtle  ;  they  are  designed  for 
people  of  common  understanding,  not  as  an  art  of  logic, 
but  as  the  plain  reason  of  a  father  of  a  family. 

When  there  is  no  necessity  for  exceptions  and  limitations 
in  a  law  it  is  much  better  to  omit  them :  details  of  that 
kind  throw  people  into  new  details. 

Ko  alteration  should  be  made  in  a  law  without  sufficient 
reason.  Justinian  ordained  that  a  husband  might  be  re- 
pudiated and  yet  the  wife  not  lose  her  portion,  if  for  the 
space  of  two  years  he  had  been  incapable  of  consummating 
the  uianiagc.t  lie  altered  his  law  atterwards,  and  allowed 
the  poor  wretch  three  years. J  But  in  a  case  of  that  nature 
two  years  are  as  good  as  three,  and  tliree  are  not  worth 
more  than  two. 

When  a  legislator  condescends  to  give  the  reason  of  his 
law  it  ought  to  bo  worthy  of  its  majesty.  A  Roman  law 
decrees  that  a  blind  man  is  incapable  to  plead,  because 
he  cannot  see  the  ornaments  of  the  magistracy. §  So  bad 
a  reason  must  have  been  given  on  jmrposo,  when  such  a 
number  of  good  leasons  weie  at  hand. 

Paul,  the  jurist,  says,||  that  a  child  grows  perfect  in 
the  seventh  month,  and  that  the  ratio  of  Pythagoras's 
numbers  seems  to  prove  it.  It  is  very  extraordinary 
that  they  should  judge  of  those  things  by  the  ratio  of 
Pythagoias's  numbers. 

Some  French  law3-ers  have  asserted,  that  when  the  king 

*  In  Father  Sirinond's  appendix  to  the  Thoodosian  code,  torn.  L 

t  Lcj;;.  1,  c'oih'  de  liepudiis. 

X  See  the  Authtntic  Sed  hodie,  in  the  code  de  liepudiis. 

§  Leg.  1  11'.  de  I'uduiaitdo.  |  Iu  liia  Sentouccs,  book  IV.  tit.  9. 
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made  an  acquisition  of  a  new  coTintiy,  the  churclies  became 
subject  to  the  Regale,  because  the  king's  crown  is  round. 
I  shall  no't  examine  here  into  the  king's  rights,  or  whether 
in  this  case  the  reason  of  the  civil  or  ecclesiasticlaw ought 
to  submit  to  that  of  the  law  of  politics ;  I  shall  only  say, 
that  tliose  august  rights  ought  to  be  defended  by  grave 
maxims.  Was  there  ever  such  a  thing  knovA^n  as  the  real 
rights  of  a  dignity  founded  on  the  figure  of  that  dignity's 
sign? 

Davila  says  *  that  Charles  IX.  was  declared  of  age  in 
the  parliament  of  Eoiien  at  the  commencement  of  his 
fourteenth  year,  because  the  laws  require  every  moment 
of  the  time  to  be  reckoned,  in  cases  relating  to  the  resti- 
tution and  administration  of  a  ward's  estate  ;  whereas  it 
considers  the  year  commenced  as  a  year  complete,  when 
the  case  is  concerning  the  acquisition  of  honours.']'  I  am 
very  far  from  censuring  a  regulation  which  has  been 
hitherto  attended  with  no  inconvenience ;  I  shall  only 
notice  that  the  reason  alleged  is  not  the  true  one  ;^  it  is 
false,  that  the  government  of  a  nation  is  only  an  honour. 

In  point  of  presumption,  that  of  the  law  is  far  preferable 
to  that  of  the  man.  The  French  law  considers  every  act 
of  a  merchant  during  the  ten  days  preceding  his  bank- 
rnptcy  as  fraudulent  :§  this  is  the  presumption  of  the  law. 
The  Koman  law  inflicted  punishments  on  the  husband  who 
kept  his  wife  after  she  had  been  guilty  of  adulter}-,  unless 
he  was  induced  to  do  it  through  fear  of  the  event  of  a  law- 
suit, or  through  contempt  of  liis  own  shame ;  this  is  the 
presumption  of  the  man.  The  judge  must  have  presumed 
the  motives  of  the  husband's  conduct,  and  must  have  deter- 
mined a  very  obscure  and  ambiguous  point ;  when  the  law 
presumes  it  gives  a  fixed  rule  to  the  judge. 

Plato's  law.  II  as  I  have  observed  already,  required  that  a 
piiuishuient  should  be  inflicted  on  the  person  who  killed 
himself  not  with  a  design  of  avoiding  shame,  but  through 
pusillanimity.     This  law  was  so  far  defective,  that  in  the 

*  Delia  ffuerra  civile  di  Francia,  p.  96. 

f  See  Dupuy,  Traiie  de  la  Majorite  de  nos  rots,  p.  364,  edit.  1655. — ElX. 

j  The  Chancellor  de  I'Hopital. — Ibid. 

§  It  was  made  ia  the  mouth  of  November  1702. 
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only  case  in  whicli  it  Avas  inipnssiLlo  to  draw  from  fho 
criminal  an  aeknowleilgmunt  of  the  motive  upon  which  he 
had  acted,  it  rec^uired  the  judge  to  determine  concerning 
these  motives. 

As  useless  laws  debilitate  such  as  are  necessary,  so  those 
that  may  be  easily  eluded  weaken  the  legislation.  Every 
law  ought  to  havo  its  eflect,  and  no  one  .'~hould  be  suffered 
to  deviate  from  it  by  a  jKirtieuhir  exception. 

The  Faleidian  law  ordained  among  theKomaiis,  that  the 
heir  should  always  have  the  foui  tli  i)art  of  the  inheritance ; 
another  law  suffered  the  testator  to  prohilnt  the  heir  from 
retaiuing  this  fourth  })art.*  This  is  making  a  jest  of  the 
laws.  The  Fahddian  law  became  useless :  ibr  if  the  tes- 
tator had  a  mind  to  favour  his  heir,  the  latter  had  no  need 
of  the  Faleidian  law;  and  if  he  did  not  intend  tv  favour 
him,  he  forbad  him  to  make  use  of  it. 

Care  shoiild  be  taken  that  the  laws  be  woidod  in  such  a 
manner  as  not  to  be  contrary  to  the  very  nature  of  things. 
In  the  proscription  of  the  I'rince  of  Oiange,  Philip  II.  pro- 
mises to  any  man  that  will  kill  the  prince  to  give  him,  or 
his  heirs,  five-and-twenty  thousand  crowns,  together  with 
the  title  of  nol)ility ;  and  this  u{)on  the  word  of  a  king, 
and  as  a  servant  of  God.  To  promise  nobility  for  such  an 
action  !  to  ordain  such  an  action  in  the  quality  of  a  servant 
of  God  !  This  is  ecpially  subversive  of  tlie  ideas  of  honour, 
morality  and  religion. 

There  very  seldom  happens  to  bo  a  necessity  of  pro- 
hibiting a  thing  which  is  nut  bad  under  pretence  of  some 
imaginary  perfection. 

There  ought  to  be  a  certain  simplicity  and  candour  in 
the  laws  ;  made  to  punish  the  iniipiity  of  men  they  them- 
selves should  bo  chid  with  the  robes  of  innocence.  We 
find  in  the  law  of  the  Visigoths  f  that  ridiculous  request, 
l)y  which  the  Jews  were  obliged  to  eat  every  thing  dressed 
with  pork,  provided  they  did  not  eat  the  pork  itself.  This 
was  a  very  great  cruelty  :  they  were  obliged  to  submit  to 
a  law  contrary  to  their  own  ;  and  they  were  obliged  to 
retain  nothing  more  of  their  own  than  what  might  servo 
as  a  mai'k  tu  distinguish  them. 

*  It  is  the  autlifutic  Sed  cum  tcdatur.       f  Book  XII.  tit.  2,  sec.  IS 
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17. — A  bad  Method  of  giving  Laws. 

The  Eoman  Emperors  manifested  their  will  like  our 
princes,  by  decrees  and  edicts  ;  but  they  permitted,  which 
our  princes  do  not,  both  the  judges  and  private  people  to 
interrogate  them  by  letters  in  their  several  differences  ; 
and  their  answers  were  called  rescripts.  The  decretals  of 
the  popes  are  resc^ripts,  strictly  speaking.  It  is  plain  that 
this  is  a  bad  method  of  legislation.  Those  who  thus  apply 
for  laws  are  improper  guides  to  the  legislator ;  the  facts 
are  always  wrongly  stated.  Julius  Capitolinus  says,*  that 
Trajan  often  refused  to  give  this  kind  of  rescripts,  lest  a 
single  decision,  and  frequently  a  particular  favuur,  should 
be  extended  to  all  cases.  Macrinus  had  resolved  to  abolish 
all  those  rescripts  ;t  he  could  not  bear  that  the  answers  of 
Commodus,  Caracalla  and  all  those  other  ignorant  princes, 
should  be  considered  as  laws.  Justinian  thought  otherwise, 
and  he  filled  his  C(mipilation  with  them. 

1  would  advise  those  who  read  the  Eoman  laws,  to  dis- 
tinguish carefully  between  this  sort  of  hypothesis,  and  the 
Senatus  Consulta,  the  Plebiscita,  the  general  constitutions 
of  the  emperors  and  all  the  laws  founded  on  the  nature  of 
things,  on  the  frailty  of  women,  the  weakness  of  minors 
and  the  public  utility. 

1 8. — Of  the  Ideas  of  Uniformity. 

There  are  certain  ideas  of  uniformity,  which  sometimes 
strike  great  geniuses  (for  they  even  affected  Charlemagne), 
but  infallibly  make  an  impression  on  little  souls.  They 
discover  therein  a  kind  of  perfection,  which  they  recognize 
because  ir  is  impossible  for  them  not  to  see  it ;  the  same 
authorized  weights,  the  same  measures  in  trade,  the  same 
laws  in  the  state,  the  same  religion  in  all  its  parts.  But  is 
tliis  always  right  and  without  exception  ?  Is  the  evil  of 
changing  constantly  less  than  that  of  suffering  ?  And  does 
not  a  greatness  of  genius  consist  rather  in  distinguishing 
between  those  cases  in  which  uniformity  is  requisite,  and 
those  in  which  there  is  a  necessity  for  differences  ?  In 
*  See  Juliu3  Cap"tolinus  in  Macrino.  f  Ibid. 
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China  the  Chinese  are  governed  by  tlie  Chine'^e  ceremonial 
and  the  Tartars  by  theirs  ;  and  yet  there  is  no  nation  in  the 
world  that  aims  so  nmcli  at  tranquillity.  If  the  people 
observe  the  laws,  what  signiheB  it  whether  these  laws  aie 
the  bame  ? 

19. — Of  Legislators. 

Aristotle  want  d  to  indulge  sometimes  his  jealousy 
against  Plato,  and  sometimes  his  pat-sion  for  Alexander. 
Plato  was  ineensed  again.st  the  tyranny  of  the  people  of 
Athens.  Machiavel  was  full  of  his  idnl,  the  Duke  of 
A'alentinois.  fSir  Thomas  More,  who  spoke  rather  of  what 
he  had  read  than  of  what  he  thought,  wanted  to  govern  all 
states  with  the  siuiplicity  of  a  Greek  city.*  Harrington 
was  full  of  the  idea  of  his  favourite  republic  of  England, 
while  a  crowd  of  writers  saw  nothing  but  confusion  where 
monarchy  is  abolished.  The  laws  always  conforui  to  the 
passions  and  prejudices  of  the  legislator;  sometimes  the 
latter  pass  thiough,  and  only  tincture  them ;  sometimes 
they  remain,  and  are  incorporated  with  them. 
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THEORY  OF  THE  FEUDAL  LAWS  AMONG  THE  FRANKS 
IN  THE  RELATION  THEY  BEAR  TO  THE  ESTABLISH- 
MENT  OF   THE   MONARCHY. 


1 . — Of  Feudal  Laws. 

I  SHOULD  think  my  work  imperfect  were  I  to  pass  over 
ill  silence  an  event  which  never  again,  perhaps,  will 
happen  ;  were  I  not  to  speak  of  those  laws  which  suddenly 
appeared  over  all  Europe  without  being  connected  with 
any  of  the  former  institutions ;  of  those  laws  which  have 

*  In  Ilia  Ctopia. 
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dune  infinite  good  and  infinite  nnscliicf ;  which  have  suf- 
fered ]-ight.s  to  remain  when  the  demesne  has  been  ceded  ; 
which  \>y  vesting  several  with  different  kinds  of  seignory 
over  the  same  things  or  per.sons  have  diminished  the  weight 
of  the  whole  seignory ;  which  have  established  different 
limits  in  empires  of  too  great  extent ;  which  have  been 
productive  of  rule  with  a  bias  to  anarchy,  and  of  anarchy 
with  a  tendency  to  order  and  harmony. 

This  would  require  a  particular  work  to  itself ;  but  con- 
sidering the  nature  of  the  present  undertaking,  the  reader 
will  here  meet  rather  with  a  general  survey  than  with  a 
complete  treatise  of  those  laws. 

The  feudal  laws  form  a  very  beautiful  prospect,  A 
venerable  old  oak  raises  its  lofty  head  to  the  skies,  the  eye 
sees  from  afar  its  spreading  leaves  ;  upon  drawing  nearer, 
it  perceives  the  trunk  but  does  not  discern  the  root;  the 
ground  must  be  dug  up  to  discover  it.* 

2. — Of  the  Source  of  Feudal  Laics. 

The  conquerors  of  the  Eonian  empire  came  from  Ger- 
many. Though  few  ancient  authors  have  described  their 
manners,  yet  we  have  two  of  very  great  weight.  Caesar 
making  war  against  the  Germans  describes  the  manners  of 
that  nation  ;f  and  upon  these  he  regulated  some  of  his 
enterprises.:}:  A  few  pages  of  Csesar  U2:ion  this  subject  are 
equal  to  whole  volumes. § 

Tacitus  has  written  an  entire  work  on  the  manners  of 
the  Germans.  This  work  is  short,  but  it  comes  from  the 
pen  of  Tacitus,  who  was  always  concise,  because  he  saw 
every  thing  at  one  glance. 

These  two  authors  agree  so  perfectly  with  the  codes  still 
extant  of  the  laws  of  the  Barbarians,  that  reading  Caesar 
and   Tacitus   we  imagine  we  are  perusing   these  codes, 

*  Quantum  vertice  ad  or  as 

Mihereas,  tantum  radiee  ad  Tartara  tendit. — Virgil. 

t  Book  VI. 

X  For  instance,  his  retreat  from  Germany. — Ihid. 

§  M.  Chabrit  expresses  his  astonisliment  that  Montesquieu  dwells 
upon  Ca3sar"s  knowledge  of  the  Germans,  and  quite  ignores  the  Gauls, 
with  their  fund  of  information  upon  this  subject. — Ed. 
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and  ]ieni8ing  these  codes  wo  fancy  we  arc  reading  Cicsar 
and  Tacitus. 

But  if  in  tlii.s  research  into  the  feu(hil  laws,  I  should 
find  myself  entangled  and  lost  in  a  dark  laltyrintli  I  fancy 
I  have  the  cine  in  my  hand,  and  that  I  shall  be  able  to 
find  my  way  through. 

3. —  Tlie  Origin  of  Vassalage. 

Caesar  says,*  that  "  The  Germans  neglected  agriculture ; 
that  the  greatest  part  of  them  lived  upon  milk,  cheese  and 
llesli  ;  lh;it  no  one  had  lands  or  boundaries  of  his  own  ; 
that  the  ]irinces  and  magistrates  of  each  nation  allotted 
wliat  jiortion  of  land  Ihey  pleased  to  individuals,  and 
obliged  them  the  year  following  to  remove  to  some  other 
part."  Tacitus  says. t  that  "Each  prince  had  a  multitude 
of  men,  who  were  attached  to  his  service,  and  followed  him 
wherever  he  went. '  This  author  gives  them  a  name  in  his 
language  in  accordance  with  thuir  state,  which  is  that  of 
companions. I  They  had  a  strong  emulation  to  obtain  the 
prince's  esteem ;  and  the  princes  had  the  same  emulation 
to  distinguish  themselves  in  the  bravery  and  number  of 
their  companions.  "  Their  dignity  and  power,"  continues 
Tacitus,  "consist  in  being  constantly  surrounded  with  a 
multitude  of  young  and  chosen  people  ;  this  they  reckon 
their  ornament  in  peace,  this  their  defence  and  support  in 
war.  Their  name  becomes  famous  at  home,  and  among 
neighbouring  nations,  when  they  excel  all  others  in  the 
number  and  courage  of  their  companions  :  they  receive 
presents  and  embassies  fiom  all  parts.  Eeputation  fre- 
quently decides  the  fate  of  war.  In  battle  it  is  infamy  in 
the  prince  to  bo  surpassed  in  courage ;  it  is  inf;\my  in  the 
companions  not  to  follow  the  brave  example  of  their  prince  ; 
it  is  an  eternal  disgrace  to  survive  him.  To  defend  him  is 
their  most  sacred  engagement.  If  a  city  be  at  prace,  the 
princes  go  to  those  who  are  at  war ;  and  it  is  thus  they 
retain  a  great  number  of  friends.  To  these  they  give  the 
war  horse  and  the  terrible  javelin.     Their  pay  consists  in 

*  Book  VI.  of  the  Gallic  Wars.  Tacitus  adds,  Nnm  domus  out  ager, 
aut  (diqua  cura  ;  jirout  ad  fniem  venere  aluntur. — De  MorihiiK  GermO' 
norum.  t  J^^  Moribus  Germanorum.  J  Cumitea. 


272  THE  SPIRIT   OF  LAWS.  [Book  XXX 

coarse  bnt  plentiful  repasts.  The  prince  stipports  his 
liberality  merely  by  war  and  plunder.  You  might  more 
easily  persuade  them  to  attack  an  enemy  and  to  expose 
themselves  to  the  dangers  of  war,  tlian  to  cultivate  the 
land,  or  to  attend  to  the  cares  of  husbandry ;  they  refuse 
to  acquire  by  sweat  what  they  can  purchase  with  blood." 

Thus,  among  the  Germans,  there  were  vassals,  but  no 
fiefs ;  they  had  no  fiefs,  because  the  princes  had  no  lands 
to  give ;  or  rather  their  fiefs  consisted  in  horses  tiained 
for  war,  in  arms,  and  feasting.  There  were  vassals,  becaiuse 
there  were  trusty  men  who  being  bound  by  their  word 
engaged  to  follow  the  prince  to  the  field,  and  did  very 
nearly  the  same  service  as  was  afterwards  performed  for 
the  fiefs. 

4. — The  same  Subject  continued. 

Caesar  says,*  that  "  when  any  of  the  princes  declared  to 
the  assembly  that  he  intended  to  set  out  upon  an  expedi- 
tion and  ask  them  to  follow  him,  those  who  approved  the 
leader  and  the  enterprise  stood  up  and  offered  their  assist- 
ance. Upon  which  they  were  commended  by  the  multitude. 
But,  if  they  did  not  fulfil  their  engagements,  they  lost  the 
public  esteem,  and  were  looked  upon  as  deserters  and 
traitors." 

What  Ctssar  says  in  this  place,  and  what  we  have 
extracted  in  the  | 'receding  chapter  from  Tacitus,  are  the 
substance  of  the  history  of  our  princes  of  the  first  race. 

We  must  not  therefore  be  surprised,  that  our  kings 
should  have  new  armies  to  raise  upon  every  expedition, 
new  troops  to  encourage,  new  people  to  engage ;  that  to 
acquire  much  they  were  obliged  to  incur  great  expenses ; 
that  they  should  be  constant  gainers  by  the  division  of 
lands  and  spoils,  and  yet  give  these  lands  and  spoils  in- 
ce^santly  away  :  that  their  demesne  should  continually 
increase  and  diminish ;  that  a  father  upon  settling  a 
kingdom  on  one  of  his  children  f  should  always  give  him  a 
treasure  with  it :  that  the  king's  treasure  should  be  con- 
sidered as  necessary  to  the  monarchy ;  and  that  one  king 

*  De  Bello  Gallico,  lib.  VI.  t  See  the  Life  of  Dagobert. 
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could  not  give  p;ut  of  it  to  foreigners,  even  in  portion  with 
his  daughter,  without  the  consent  of  the  other  kings.* 
The  nionarcliy  moved  by  springs,  which  they  were  con- 
tinually obliged  to  wind  up. 

5. — Of  the  Conquests  of  the  Franks. 

It  is  not  true  that  the  Franks  upon  entering  Gaul  took 

Eossession  of  the  wh(.ile  country  to  turn  it  into  fiefs.  8ome 
ave  been  of  this  opinion  because  they  saw  the  greatest 
part  of  the  country  towards  the  end  of  the  second  race 
convei'ted  into  fii'fs,  rear-fiefs,  or  other  dependencies  ;  but 
such  a  disposition  was  owing  to  particular  causes  which 
we  shall  explain  hereafter. 

The  consequence  which  sundry  writers  would  infer 
thence,  that  the  baT-barians  made  a  general  regulation  for 
establishing  in  all  jiarts  tlie  state  of  villainage  is  as  false 
as  the  jirinciple  from  which  it  is  derived.  If  at  a  time 
when  the  fiefs  were  piecarious,  all  the  lands  of  the  king- 
dom bad  been  fiefs,  or  dependencies  of  fiefs  ;  and  all  the 
men  in  the  kingdom  vassals  nr  bondmen  suboidinate  to 
vassals  ;  as  the  ])ersun  that  has  ])ropeity  is  ever  possessed 
of  power,  the  king,  who  would  have  continually  disposed 
of  the  fiefs,  that  is,  of  the  only  property  then  existing, 
would  li  ive  had  a  power  as  arbitrary  as  that  of  the  Sultan 
is  in  Turkey ;  which  is  contradictory  to  all  history. 

6. — Of  the  Goths,  Burgiindians  and  FranJis. 

Gaul  was  invaded  by  German  nations.  Tlie  Visigoths 
took  possession  of  tlic  ])rovincc  of  Narbonne,  and  of  almost 
all  the  south  ;  the  I'urgundians  settled  in  the  east ;  and 
the  Franks  subdued  very  nearly  all  the  rest. 

No  doubt  ])Ut  these  Barbarians  retained  in  their  res])ec- 
tivo  Conquests  the  manners,  inclinations  and  usages  of 
their  own  country  ;  for  no  nation  can  chango  in  an  instant 
their  manner  of  thinking  and  acting.      These  people  in 

*  Si'C  Gregory  of  Tonrs.  Look  YI.,  on  the  marriage  of  tlie  daughter 
of  Chilperio.  ChildebcTt  sends  nmhasdiulors  to  tell  liiin  that  he  sliouM 
not  give  the  cities  of  his  father's  kingdom  to  hi:*  daughter,  nor  liis 
treasures,  nor  his  Iwndmeu,  nor  liorsea,  nor  horscmeu,  uor  teams  of 
oxen,  &c. 

VOL.   II  T 
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CTermany  nfglected  ao-riculture.  It  seems  by  Cassar  and 
Tacitus  that  they  applied  themselves  greatly  to  a  pastoral 
life;  hence  the  regulations  of  the  codes  of  Barbarian  laws 
almost  all  relate  to  their  flocks.  Eoricon,  who  wrote  a 
history  among  the  Franks,  was  a  shepherd.* 

7. — Different  Ways  of  dividing  the  Land. 

After  the  Goths  and  Burgundians  had,  tinder  various 
]n'etences,  penetrated  into  the  heart  of  the  empire,  the 
Piomans,  in  order  to  ^nit  a  stop  to  their  devastations,  were 
obliged  to  provide  for  their  subsistence.  At  first  they 
allowed  them  corn ;  f  but  afterwards  chose  to  give  them 
lands.  The  emperors,  or  the  Eoman  magistrates,  in  their 
name,  made  particular  conventions  wdtli  them  concerning 
the  division  of  lands4  as  we  find  in  the  chronicles  and  in 
the  codes  of  the  Visigoths  §  and  Burgundians.|| 

The  Franks  did  not  follow  the  same  plan.  In  the  Salic 
and  Eipuarian  laws,  we  find  not  the  least  vestige  of  any 
such  division  of  lands ;  they  had  conquered  the  country, 
and  so  took  what  they  pleased,  making  no  regulations  but 
among  themselves. 

Let  us,  therefore,  distinguish  between  the  conduct  of 
the  Burgundians  and  Visigoths  in  Gaul,  of  those  same 
Visigoths  in  Spain,  of  the  auxiliary  troops  under  Angus- 
tulus  and  Odoacer  in  Italy,1[  and  that  of  the  Franks  in 
Gaul,  as  also  of  the  Vandals  in  Africa.**  The  former 
entered  into  conventions  with  the  ancient  inhabitants,  and 
in  consequence  thereof  made  a  division  of  lands  between 
them ;  the  latter  did  no  such  thing. 

*  Nothing  definite  is  known  concerning  this  Roricon ;  and  liis  works 
nre  rather  reveries  and  fables  than  anything  else.  See  the  article  in 
Mercure  for  October,  1741. — Ed. 

t  The  Eomans  obliged  themselves  to  this  by  treaties.  See  Zosimus  V. 
iijion  the  distribution  of  corn  demanded  by  Alaric. — Ed. 

X  Biirgundiones  partem  GalHx  occupurunt,  terrasque  cum  Gallicis 
nenatoribus  diviserunt. — Murius's  Chronicle  in  the  year  456. 

I  IJook  X.  tit.  1,  sees.  8,  9,  &  16. 

II  Cliap.  liv.  sees.  1  &  2.  This  division  was  still  subsisting  in  the 
time  of  Lewis,  the  Debonnaire,  as  appears  by  his  capitulary  of  the 
yeiir  829,  which  has  been  inserted  in  the  law  of  the  Burgundians, 
tit.  711,  sec.  I.  1  See  Procopius,  War  of  the  Goths. 

**  S^e  Procopius^  War  of  the  Vandals.. 
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8. — The  same  Subject  continued. 

What  has  iTulucetl  some  to  think  that  the  Roman  lands 
were  entirely  nsurpcd  by  the  Barbarians  is,  their  finding 
in  the  laws  of  the  Visigoths  and  the  Burgnndians  that 
these  two  nations  had  two-thirds  of  the  lands ;  but  this 
they  took  only  in  certain  quarters  or  districts  assigned 
them. 

Gundebald  says,  in  the  law  of  the  Burgundians,  that 
his  people  at  their  establishment  had  two-thirds  of  the 
lands  allowed  them;*  and  the  second  su})plemc'nt  to  this 
law  notices  that  only  a  moiety  would  bo  allowed  to  those 
who  should  hereafter  come  to  live  in  that  country.^ 
Therefore,  all  the  lands  had  not  been  divided  in  the  begin- 
ning between  the  Komans  and  the  Burgundians. 

In  those  two  regulations  we  meet  with  the  same  expres- 
sions in  the  text,  consequently  they  explain  one  another ; 
and  as  the  latter  cannot  mean  a  universal  division  of  lands, 
neither  can  this  signification  be  given  to  the  former. 

The  Franks  acted  with  the  same  moderation  as  the 
Burgundians ;  they  did  not  strip  the  l^omans  wherever 
they  extended  their  conquests.  What  would  they  have 
done  with  so  much  land  ?  They  took  what  suited  them, 
and  left  the  remainder. 


9, — A  just  Application  of  the  Law  of  the  Burgundians,  and  of 
that  of  the  Visigoths,  in  relation  to  the  Division  of  Lands. 

It  is  to  be  considered  that  those  divisions  of  land  were 
not  made  with  a  tyrannical  spirit;  but  with  a  view  of 
relieving  the  recijirocal  wants  of  two  nations  that  were  to 
inliabit  the  same  country. 

The  law  of  the  Burgundians  ordains  that  a  Burgundian 
shall  be  received  in  an  hospitable  manner  by  a  Kjman. 
I'his  is  agreeable  to  the  manners  of  the  Germans,  who, 

*  Licet  CO  tempore  quo  pnpulus  vaster  manctpiorum  tertium  <fe  duaa 
terranim  jxirtcs  arccpil,  A-r. — Law  of  tlie  Buifrundians,  tit.  54,  sec.  1. 

t  It  114IH  ainpUux  a  llurfiundioiiilmn  qui  infra  venerunt  requiratuf 
quaiu  ad  jjTxsens  neccssitas  J'ueril,  mvdicUu  teme. — iVi't.  11. 

T    2 
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according  to  Tacitus,  were  the  most  hospitable  people  in 
the  Avoild. 

I'y  the  law  of  the  Bnrguiidians,  it  is  ordained  that  the 
Bnrguuc^ians  shall  have  two-thirds  of  the  lands,  and  one- 
third  of  the  bondmen.  In  this  it  considered  the  genius  of 
two  nations,  and  conformed  to  the  manner  in  which  they 
prdcnred  their  subsisttnce.  As  the  Burgundians  kept 
herds  and  flocks,  they  wanted  a  great  deal  of  land  and  few 
bondmen,  and  the  Eomans  from  their  application  to  agri- 
culture had  need  of  less  land,  and  of  a  greater  number  of 
bondmen.  The  woods  were  equally  divided,  because  their 
wants  in  this  respect  were  the  same. 

We  find  in  the  code  of  the  Burgundians,f  that  each 
Barbarian  was  placed  near  a  Eoman.  The  division  there- 
fore was  not  general ;  but  the  Eomans  who  gave  the 
division  were  equal  in  number  to  the  Burgundians  who 
received  it.  The  Eoman  was  injured  least.  The  Burgun- 
dians as  a  martial  people,  fond  of  hunting  and  of  a  pastoral 
life,  did  not  refuse  to  accept  of  the  fallow  grounds ;  while 
the  Eomans  kept  such  lands  as  were  properest  for  culture: 
the  Bui-gundian's  flock  fattened  the  Eoman's  field. 

10. — Of  Servitudes. 

The  law  of  the  Burgundians  notices  %  that  when  those 
people  settled  in  Gaul,  they  were  allowed  two-thirds  of  the 
land,  and  one-third  of  the  bondmen.  The  state  of  villain- 
age was  therefore  established  in  that  part  of  Gaul  before  it 
was  invaded  by  the  Burgundians.§ 

The  law  of  the  Burgundians,  in  points  relating  to  the 
two  nations,  makes  a  formal  distinction  in  both,  between 
the  nobles,  the  free-born  and  the  bondmen. ||  Servitude 
was  not  therefore  a  thing  peculiar  to  the  Eomans ;  nor 
liberty  and  nobility  to  the  Barbarians. 

This  very  same  law  says,1[  that  if  a  Burgundian  freed- 

*  De  Moribus  Germanorum. 

t  And  in  tliat  nf  the  Yiisigoths.  %  Tit.  .54. 

§  This  is  cnntirmed  by  the  whole  title  of  the  code  de  Agriculis  & 
Censitis,  &  Colonis. 

11  Si  dentem  optimati  Burgundioni  rel  Jlomoyto  mhiU  excvsseril. 
Tit.  26,  sec.  1,  rfc  si  mediocrihus personis  ingenuis  tarn  Burgundionibua 
quuM  liomanis. — Ibid.  sec.  2.  %  Tit.  57. 
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man  hael  not  given  a  cortuin  sum  to  liis  master,  nor 
received  a  third  share  of  a  Kotiiun,  ho  was  always  supposed 
to  belong  to  his  master's  family.  The  Koman  proprietor 
was  therefore  free,  since  ho  did  not  belong  to  another 
person's  family ;  he  was  free,  because  his  third  pcjrtion 
was  a  mark  of  liberty. 

We  need  only  open  the  Salic  and  Ripuarian  laws  to  be 
satisfied,  that  the  Romans  were  no  more  in  a  state  of  servi- 
tude among  the  Franks  than  among  the  other  conipierors 
of  (laul. 

The  Count  de  Boulainvilliers  *  is  mistaken  in  the  capital 
point  of  his  system :  lie  has  not  proved  that  the  Franks 
made  a  general  legulation  which  retluced  the  Romans 
into  a  kind  of  servitude. 

As  this  authoi's  work  is  penned  without  art,  and  as  ho 
speaks  with  the  simplicity,  frankness  and  candour  of  that 
ancient  nobility  whence  he  descends,  every  one  is  capable 
of  judging  of  the  good  things  he  says,  and  of  tlie  errors  into 
which  he  has  fallen.  I  sliall  not,  therefore,  undertake  to 
criticise  him  ;  I  shall  t)nly  observe,  that  he  had  more  wit 
than  enlightenment,  more  enlightenment  than  learning ; 
though  his  Icai'ning  was  not  contemptible,  for  he  was  well 
acquainted  with  the  most  valuable  part  of  our  history  and 
laws. 

The  Count  do  Boulainvilliers  and  the  Abbe  du  Bos  f 
have  formed  two  dilferent  systems,  one  of  which  seems  to 
be  a  conspiracy  against  the  commons,  and  the  other  against 
tlie  nobility.  When  the  sun  gave  leave  to  Phaeton  to 
drive  his  chariot,  he  said  to  him,  "  If  you  ascend  too  high, 
3'ou  will  burn  the  heavenly  mansions  ;  if  you  descend  too 
low,  you  will  reduce  the  earth  to  ashes  ;  do  not  diive  to 
the  right,  you  will  meet  there  witli  the  constellation  of 
the  Serpent;  avoid  going  too  much  to  the  left,  you  will 
there  fall  in  witli  that  of  the  Altar :  keep  in  the  middle. "| 

*  See  Mercure,  March  1784. — Ed. 

t  See  M.  Thierry  in  tlie  Introduction  to  the  Jlecitf.  M(frovingiens. — Ed. 

J  Ner  preme,  ncc  summnni  moUre  per  athera  currum ; 

Alt  i UK  egrexsuK,  coelestia  terta  cremahis ; 

Inferiiis  terras :  medio  tulissimus  ibis. 

Neu  te  (lexterior  tortum  dcclinct  ad  Angurm ; 

Neve  siniilerior  jire/^sam  rota  ducat  ad  Aram  ; 

Inter  utruuuiue  tene, — Ovid,  Melam.  lib.  IL 
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11. — Tlie  same  Subject  continued. 

^Vhat  first  gave  rise  to  the  notion  of  a  general  regulation 
made  at  the  time  of  the  conquest  was  our  meeting  with  an 
iinnienso  number  of  forms  of  servitude  in  France,  towards 
the  beginning  of  the  third  race ;  and  as  the  continual  pro- 
gression of  these  forms  of  servitude  was  not  perceived, 
people  imagined  in  an  age  of  obscurity  a  general  law 
which  was  never  framed. 

Towards  the  commencement  of  the  first  race  we  meet 
with  an  infi.nite  number  of  freemen,  both  among  the  Franks 
and  the  Romans  ;  but  the  number  of  bondmen  increased  to 
that  degree,  that  at  the  beginning  of  the  third  race,  all 
the  husbandmen  and  almost  all  the  inhabitants  of  towns 
had  become  bondmen  :*  and  whereas,  at  the  first  period, 
there  was  very  nearly  the  same  administration  in  the 
cities  as  among  the  Romans,  namely,  a  corporation,  a 
senate  and  courts  of  jiidicature ;  at  the  other  we  hardly 
meet  with  anything  but  a  lord  and  his  bondmen. 

When  the  Franks,  Burgundians  and  Goths  made  their 
several  invasions,  they  seized  upon  gold,  silver,  moveables, 
clothes,  men,  women,  boys,  and  whatever  the  army  could 
carry ;  the  whole  was  brought  to  one  place,  and  divided 
among  the  army.f  History  shows,  that  after  the  first 
settlement,  that  is,  after  the  first  devastation,  they  entered 
into  an  agreement  with  the  inhabitants,  and  left  them  all 
their  political  and  civil  rights.  This  was  the  law  of 
nations  in  those  days  ;  they  })lundered  everything  in  time 
of  war,  and  granted  everything  in  time  of  peace.  Were 
it  not  so,  how  should  we  find  both  in  the  Salic  and  Burgun- 
dian  laws  siich  a  number  of  regulations  absolutely  contrary 
to  a  general  servitude  of  the  people  ? 

But  thoiTgh  the  conquest  Avas  not  immediately  produc- 
tive of  servitude,  it  arose  nevertheless  from  the  same  law 
of  nations  which  subsisted  after  the  conquest.^    Opposition, 

*  While  Gaul  -was  under  the  dominion  of  the  Eomans  they  formed 
particular  bodies  ;  these  were  generally  frced-men,  or  the  descendants 
of  freed-nien. 

t  See  Gregory  of  Tours,  book  II.,  cliap.  xxvii.  Almoin,  book  I. 
chap,  xii,  %  See  the  Lives  of  the  Saints,  p.  280,  below. 
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revolts  and  the  taking:;  of  towns  were  followed  Ly  the 
slavery  of  the  inhabitants.  And,  not  to  mention  tho  war.s 
which  the  conquering  nations  made  against  one  another, 
as  thoio  was  this  peculiarity  among  tho  Franks,  that  tlie 
different  partitions  of  the  monarchy  gave  rise  continually 
to  civil  wars  between  brothers  or  nephews,  in  which  this 
law  of  nations  was  constantly  practised,  soi-vitudes,  of 
course,  became  more  general  in  Franco  than  in  other 
countiies :  and  this  is,  I  believe,  one  of  tho  causes  of  tho 
difference  between  our  French  laws  and  tho.se  of  Italy  and 
Spain,  in  respect  to  the  right  of  .seigniories. 

The  conquest  was  soon  over,  and  the  law  of  nations  then 
in  force  was  productive  of  some  .'^ervile  dependences.  The 
custom  of  tho  same  law  of  nations,  which  obtained  for 
many  ages,  gave  a  prodigious  extent  to  those  servitudes. 

Theodoric*  imagining  that  the  people  of  Auvcrgno  were 
not  faithful  to  him,  thus  addressed  tho  Franks  of  his 
division  :  Follow  me,  and  I  will  carry  you  into  a  country 
where  you  shall  have  gold,  silver,  captives,  clothes  and  flocks  in 
abundance ;  and  you  shall  remove  all  the  people  into  your 
own  country. 

After  the  conclusion  of  the  peace  between  Gontram  and 
Chilperic  the  troops  employed  in  the  siege  of  Eourges, 
having  had  orders  to  return,  carried  such  a  considerable 
booty  away  with  them,  that  they  hardly  left  either  men 
or  cattle  in  the  country. f 

Theodoric,  King  of  Italy,  whose  spirit  and  policy  it  was 
ever  to  distinguish  himself  from  the  other  barbarian 
kings,  upon  sending  an  army  into  Gaul,  wrote  thus  to 
the  general  :  J  "  It  is  my  will  that  tho  Eoman  laws  bo 
followed,  and  that  j-ou  lestore  the  fugitive  slaves  to  their 
right  o\^^lers.  The  defender  of  liberty  ought  not  to 
encourage  servants  to  desert  their  masters.  Let  other 
kings  delight  in  the  plunder  and  devastation  of  tho  towns 
which  they  have  subdued  ;  we  are  desirous  to  conijuer  in 
such  a  manner,  that  our  subjects  shall  lament  their  having 
fallen  too  late  under  our  government."  It  is  evident 
that  his  intention  was  to  cast  odium  on  tho  kings  of  the 

*  Sec  Gregory  of  Tonrs,  Book  III.,  for  Montesquieu's  deviation  from 
the  actuiil  .sense  of  thf  writer.— Ed. 

t  ibid,  book  VI.  clmp.  31  J  Letter  43,  lib.  iii.  m  Catsiod. 
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PranlvS  and  the  Burgundians,  and  that  he  alluded  in  the 
above  passage  to  their  particular  law  of  nations. 

Yet  this  law  of  nations  continued  in  force  under  the 
second  race.  King  Pepin's  army,  having  penetrated  into 
Aquitaine,  retiirned  to  France  loaded  with  an  immense 
Dooty,  and  with  a  number  of  bondmen,  as  we  are  informed 
by  the  annals  of  Metz.* 

Here  might  I  quote  nximberless  authorities  ;  f  and  as 
the  jjublic  compa'^sion  was  raised  at  the  sight  of  tliose 
miseries,  as  several  holy  prelates,  beholding  the  captives 
in  chains,  employed  the  treasure  belonging  to  the  church, 
and  sold  even  the  sacred  utensils,  to  ransom  as  many  as 
they  could  ;  and  as  seveial  holy  monks  exerted  themselves 
on  that  occasion,  it  is  in  the  '  Lives  of  the  Saints  '  that  we 
meet  with  the  best  explanations  on  the  subject.;]:  And, 
although  it  may  be  objected  to  the  authors  of  those  lives 
that  they  have  been  sometimes  a  little  too  credulous  in 
respect  to  things  which  God  has  certainly  performed, 
if  they  were  in  the  order  of  his  providence ;  yet  we  draw 
considerable  light  thence  with  regard  to  the  manners  and 
usages  of  those  times. 

When  we  cast  an  eye  upon  the  monuments  of  our  history 
and  laws,  the  whole  seems  to  be  an  immense  expanse,  a 
boundless  ocean ;  §  all  those  frigid,  dry,  insijud,  and  hard 
writings  must  be  read  and  devoured  in  the  same  manner 
as  Saturn  is  fabled  to  have  devoured  the  stones. 

A  vast  quantity  of  land  which  had  been  in  the  hands  of 
freemen  ||  was  changed  into  mortmain.  When  the  country 
was  stripped  of  its  free  inhabitants  ;  those  who  had  a  great 


*  In  the  year  763.  Innumerahilihus  spoliis  &  capthis  tohis  ilh 
exercitus  ditatus,  in  Franciam  reversus  est. 

t  See  the  annals  of  Fuld,  in  the  year  739,  Paulus  Diaconus,  de 
Gestis  Longobardorum,  lib.  III.  cap.  xxx.,  and  lib.  IV.  cap.  i.,  and  the 
Lives  of  tlie  Saints  in  the  next  quotation. 

X  See  the  lives  of  S.  Epiphanius,  S.  Eptadius.  S.  Csesarius,  S.  Fidolus, 
S.  Porcian,  S.  Treverius,  S.  Eusichius ;  and  of  S.  Leger,  the  niiracles  ot 
S.  Julian,  &c. 

§  Deerant  qunque  littora  jyonto. — Ovid,  lib.  I. 

II  Even  the  husbandmen  themselves  were  not  all  slaves  :  see  the 
18th  and  23rd  law  in  the  code  de  Agricolis,  et  Censitis,  et  ColoniSf  aud 
the  20th  of  the  aame  title. 


Chap.  12.]  LANDS   OF    THE   BARBAI'JAN.>.  281 

muliitudo  of  bondmen  eiilier  took  largo  tcj-ritories  by 
force,  or  had  them  yielded  by  agreement,  and  built 
villages,  as  may  be  seen  in  different  eliartors.  On  the 
other  hand,  the  freemen  who  cultivated  the  arts  fouud 
tliemselves  reduced  to  exercise  those  arts  in  a  state  of 
Servitude ;  thus  the  servitudes  restoretl  to  the  arts  and  to 
agriculture  whatever  they  had  lost. 

It  \vas  a  customary  tiling  with  the  proprietors  of  lands, 
to  give  them  to  the  churches,  in  order  to  hold  tliem  them- 
selves by  a  quit-rent,  thinking  to  partake  by  their  servi- 
tude of  the  sanctity  of  the  churches. 


12. — Tliat    the   Lands    belonging    to    the    Division    of    the 
Barbarians  paid  no  Taxes. 

A  people  remarkable  for  their  simplicity  and  poverty,  a 
free  and  martial  people,  who  lived  without  any  other 
indu.stry  than  that  of  tending  their  flocks,  and  who  had 
nothing  but  rush  cottages  to  attach  them  to  their  lands,  * 
such  a  people,  1  say,  must  have  followed  their  chiefs  for 
the  sake  of  booty,  and  not  to  pay  or  to  raise  taxes.  The 
art  of  tax-gatliL-ring  was  invented  later,  and  when  men 
began  to  enjoy  the  blessings  of  other  arts. 

The  temporary  tax  of  a  pitcher  of  wine  for  every  acre,f 
which  was  one  of  the  exacti(jns  of  Chilperic  antl  Fredegonda, 
related  only  to  the  llomans.  And  indeed  it  was  not  the 
Franks  that  tore  the  lolls  of  those  taxes,  but  the  clergy, 
who  in  those  days  were  all  Komans.J  The  burden  of 
this  tax  lay  chiefly  on  the  inhabitants  of  the  towns  ;  §  now 
these  were  almost  all  inhaliited  by  Komans. 

Gregory  of  Tours  relates, ||  that  a  certain  judge  was 
obliged,  after  the  death  of  Chilperic,  to  take  refuge  in  a 
chuich,  for  having  under  the  reign  of  that  prince  ordered 
taxes  to  be  levied  on  several  Franks  who  in  the  reign  of 
Childebert  were  ingenui,  or  free-born:  Multos  de  Francis, 
qui  tempore  Childeberti  regis  ingenui  fuerant,  publico  tvihuto 

*  See  Gregory  of  Tours,  book  II.  t  IbiJ.  book  V. 

:  Ibi.l.  book  VIII. 

§  Qn.i'  conditio  unirerKin  urhilius  per  Galliam  constitutis  sunimoper« 
est  adhibita. — Life  of  St.  Aridius.  Il  Book  VII. 
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subegit.  Therefore  the  Franks  who  were  not  bondmen 
paid  no  1axe.s. 

There  is  not  a  grammarian  but  would  turn  pale  to 
see  liow  the  Abbe  du  Bos  has  interpreted  this  pa^^sage.  * 
He  observes,  that  in  those  days  the  freedmen  were  also 
called  ingenui.  Upon  this  supposition  he  renders  the 
Latin  word  ingenui,  by  the  words  freed  from  taxes  ;  a  phrase 
which  we  indeed  may  use  in  French,  as  we  &ay  freed  from 
cares,  freed  from  punishments ;  but  in  the  Latin  tongue  such 
expressions  as  ingenui  a  tributis,  libertini  a  tributis,  manumissi 
trihutornm,  woukl  be  quite  monstrous.f 

Partlienius,  says  Gregory  of  Tours, J  had  like  to  have 
been  put  to  death  by  the  Franks  for  subjecting  them  to 
taxes.  The  Abbe  du  Bos  finding  himself  hard  pressed  by 
this  passage  §  very  coolly  assumes  the  thing  in  question; 
it  was,  says  he,  a  surcharge. 

We  find  in  the  law  of  the  Visigoths, ||  that  when  a 
Barbarian  had  seized  upon  the  estate  of  a  Eoman,  the 
judge  obliged  him  to  sell  it,  to  the  end  that  this  estate 
might  continue  to  be  tributary;  consequently  the  Bar- 
baiians  paid  no  land  taxes.lF 

The  Abbe  du  Bos,**  who  woiild  fain  have  the  Visi- 
goths subjected  to  taxes,tt  quits  the  literal  and  spiritua_ 
sense  of  the  law,  and  pretends,  upon  no  other  indeed 
than  an  imaginary  foundation,  that  between  the  esta- 
blishment of  the  Goths  and  this  law,  there  had  been  an 
augmentation  of  taxes  which  related  only  to  the  EomanS: 
But  none  but  Father  Harduin  are  allowed  thus  to  exercise 
an  arbitrary  power  over  facts. 

*  Estalilisliraent  of  the  French  Monarchy,  torn.  iii.  chap,  xiv,  p.  515. 

t  See  Baluzius  II.  p.  187. 

X  Book  III.  cliap.  cxxxvi.  §  Tom.  iii.  p.  514. 

II  Judices  cdque  propositi  terras  Rnmanorum,  ah  illis  qui  occupatas 
tenent,  auferant,  &  Ro-iminis  sua  exactione  sine  aliqud  dilatione  restituant, 
ut  nihil  fisco  debeat  deperire. — Lib.  X.  tit.  1,  cap.  xiv. 

\  The  Vandals  paid  none  in  Africa. — Procopius,  War  of  the  Vandals, 
lib.  I.  and  II.  Historia  Miscelhi,  lib.  XVI.  p.  106.  Observe  that 
tlie  conquerors  of  Africa  were  a  mixture  of  Vandals,  Alans  and  Franks. 
Hi.stona  iMiseella,  lib.  XIV.  p.  94. 

**  Establishment  of  the  Franks  in  Gaul,  tnm.  iii.  chap.  xiv.  p.  510. 

tt  He  lays  a  stress  upon  another  law  of  the  Visigoths,  book  X.  tit.  1, 
art.  11,  whicli  proves  nothing  at  all;  it  says  only  that  he  who  has  re- 
ceived of  a  lord  a  piece  of  land  on  condition  ola  rent  or  service  ought 
to  pay  it. 
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This  learned  author  *  has  rummagod  Justini.in's  codc,t  in 
search  of  laws  to  prove,  tliat  among  the  Komans,  the 
military  benefices  were  subject  to  taxes.  Whence  he 
would  infer  that  the  same  held  good  with  regard  to  fiefs 
or  benefices  among  the  Franks.  But  the  opinion  that  our 
fiefs  derive  their  origin  fiom  that  Institution  of  the 
Romans  is  at  present  exploded;  it  obtained  only  at  a 
time  when  the  Koman  history,  not  ours,  was  well  under- 
stood, and  our  ancient  records  lay  buried  in  obscurity  and 
dust. 

But  the  Abbe  is  in  the  wrong  to  quote  Cassiodorus,  and 
to  make  use  of  what  was  transacting  in  Italy,  and  in  the 
part  of  Gaul  subject  to  Theodoric,  in  order  to  acquaint  us 
with  the  practice  established  among  the  Franks ;  the.'<e 
are  things  which  must  not  be  confounded.  I  propose  to 
show,  some  time  or  other,  in  a  certain  work,  that  the 
plan  of  the  monarchy  of  the  Ostrogoths  was  entirely 
dilierent  from  that  of  any  other  government  founded  in 
those  days  by  the  other  Barl)ariun  nations;  and  that  s(j  far 
from  our  being  intitleel  to  affirm  that  a  practice  obtained 
among  tlie  Franks  because  it  was  established  among  the 
Ostrogoths  we  liave  on  the  contrary  just  reason  to  think 
that  a  custom  of  the  Ostrogoths  was  not  in  force  among 
the  Franks. 

The  hardest  task  for  persons  of  extensive  erudition 
is,  to  seek  their  proofs  in  such  passages  as  bear  upon 
the  subject,  and  to  find,  if  we  may  be  allowed  to 
express  ourselves  in  astronomical  terms,  the  position  of 
the  sun. 

The  same  author  makes  a  wrong  use  of  the  capittilarics, 
as  well  as  of  the  historians  and  laws  of  the  barbarous 
nations.  When  he  wants  the  Franks  to  pay  taxes,  he 
applies  to  freemen  what  can  be  understood  only  of 
bondmen ;  |  when  he  speaks  of  their  military  service, 
he  applies  to  bondmen  what  can  never  relate  but  to 
freemen.  § 

*  Book  III.  p.  511.  t  Log.  iii.  tit.  74,  lib.  XI. 

%  Estiiljlihliiuent  of  the  French  IMonuroliy,  toiii.  iii  chap.  xiv.  p.  5)3, 
where  ho  quotes  the  28tli  article  of  the  edict  of  i'istes.     See  farther  on, 
§  Ibid.  torn.  iii.  chap.  iv.  p.  298. 
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13  — Of  Taxes  paid  hy  the  Romans  and  Gauls  in  the 
Monarchy  of  the  Franks. 

I  nuglit  here  examine  whether,  after  the  Gauls  and 
Eomaiis  were  conqnered,  they  continued  to  pay  the  taxes 
to  which  they  were  subject  under  the  emperors.  But,  for 
the  sake  of  brevity,  I  shall  be  satisfied  with  observing, 
that  if  they  paid  them  in  the  beginning,  they  were  soon 
after  exempted,  and  that  those  taxes  were  changed  into  a 
military  service.  For,  I  confess,  I  can  hardly  conceive  how 
the  Flanks  should  have  been  at  first  such  great  friends, 
and  afterwards  such  sudden  and  violent  enemies,  to 
taxes. 

A  capitulary  *  of  Lewis,  the  Debonnaire,  explains  ex- 
tremely well  the  situation  of  the  freemen  in  the  monarchy 
of  the  Franks.  Some  troops  of  Goths  or  Iberians,f  flying 
from  the  oppression  of  the  Moors,  were  received  into 
Lewis's  dominions.  The  agreement  made  with  them  was 
that,  like  other  freemen,  they  should  follow  their  count  to 
the  army ;  and,  that  upon  a  march  they  should  mount 
guard  and  patrol  under  the  command  also  of  their  count ;  \ 
and  that  they  should  furnish  liorses  and  carriages  for 
baggage  to  the  king's  conimi^saries,§  and  to  the  ambassa- 
dors in  their  way  to  or  from  court ;  and  that  they  should 
not  be  compelled  to  pay  any  further  impost,  but  shoixld 
be  treated  as  the  other  freemen. 

It  cannot  be  said,  that  these  were  new  usages  introduced 
at  the  commencement  of  the  second  race.  This  must  be 
referred  at  least  to  the  middle  or  to  the  end  of  the  first. 
A  capitulary  of  the  year  864  j]  says  in  express  terms  that 

*  In  the  year  815,  chap,  i.,  which  is  agreeable  to  the  capitulary  of 
Charles,  the  Bald,  in  the  year  844,  art.  1  &  2. 

f  Pro  Hisixinis  in  partibus  Aquitaniie,  Septimanias,  et  Provinciie 
consisterdibus. — Ibid. 

%  Excubias  et  explorntiones  quas  Wactns  dicunt. — Ibid. 

§  They  were  not  obliged  to  furnish  any  to  the  count. — Ibid.  art.  5 
See  Marc,  form  VI.  lib.  1. 

II  Ut  Pagenses  Franci,  qui  caballos  habent,  eum  suis  comifibus  in 
hostem  pergant.  The  counts  are  forbidden  to  deprive  them  of  theii 
horses,  ut  hoslem  facere,  et  debitos  paraveredos  secundum  antequam 
consuetudinem  exsolcere  possint. — Edict  of  Pistes  in  Baluzius,  p.  186. 
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it  was  the  ancient  custom  for  ficetnen  to  perform  military 
service,  and  to  furnish  likewise  the  horses  and  carriages 
above-mentioned;  duties  particular  to  themselves,  and 
from  which  those  M-^ho  possessed  the  fiefs  were  exempt,  as 
I  shall  2)rove  hereafter. 

This  is  not  all ;  there  was  a  regulation  which  hardly 
permitted  the  imposing  of  tuxes  on  those  freemen.*  He 
who  had  four  manois  was  always  obliged  to  march  against 
the  eneuiy  :  f  ho  who  had  but  three  was  joined  Avifh  a 
freeman  that  had  only  one;  the  hitter  bore  the  fourth 
part  of  the  other's  charges,  and  staid  at  home.  In  like 
manner,  they  juined  two  freemen  who  had  each  two 
manors ;  ho  who  went  to  the  army  had  half  his  charges 
borae  by  him  who  staid  at  home. 

Again,  we  have  an  infinite  number  of  charters,  in  which 
the  privileges  of  fiefs  are  granted  to  lands  or  districts 
possessed  by  freemen,  and  of  which  I  shall  make  farther 
mention  hereafter.l  These  lands  are  exempted  from  all 
the  duties  or  services  which  were  reipiired  of  them  by  the 
counts,  and  by  the  rest  of  the  king's  officers ;  and  as  all 
these  services  are  particularly  enumerated  without  making 
any  mention  of  taxes,  it  is  manifest  that  no  taxes  were 
imposed  upon  them. 

It  was  veiy  natural  that  the  Eoman  system  of  taxation 
should  of  itself  fall  out  of  use  in  the  monarchy  of  the 
Franks  ;  it  was  a  most  complicated  device,  far  above  the 
conception,  and  wide  from  the  plan  of  those  simple  people, 
Were  the  Tartars  to  overrun  Europe,  we  should  find  it 
very  difficult  to  make  them  comprehend  what  is  meant  by 
our  financiers. 

The  anonymous  author  of  the  life  of  Lewis,  the  Debon- 
naire,  §  speaking  of  the  counts  and  other  officers  of  the 
nation  of  the  Franks,  whom  Charlemagne  established  in 
Aquitania,  says,  that  he  intrusted  them  with  the  care  of 

*  Capitulary  of  Charlcinai^ue,  in  the  year  812,  chap.  i.  Edict  of 
Pistes  in  tiic  year  8tj4,  art.  27. 

t  Qualtior  in(iiiiio».  I  Ihtipy  that  wiiat  they  called  Mminus  v/aa  a  par- 
ticular fK")rti()n  of  litml  tielouging  to  a  farm  wliero  there  were  boml- 
incn  ;  wilue.ss  tlie  eapitulary  of  the  ytar  8.5I5,  ajmd  Sijlvacum,  tit.  xiv. 
against  those  who  drove  tlic  boudnien  from  tlieir  JMnnnun. 

X  See  below,  chap.  xx.  of  this  book.    §  In  Duchesne,  torn.  ii.  p.  287, 
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defending  the  frontiers,  as  also  with  the  military  power 
and  the  direction  of  the  demesnes  belonging  to  the  crown. 
This  shows  the  state  of  the  royal  revenues  under  the 
second  race.  The  prince  had  kept  his  demesnes  in  his 
own  hands,  and  emploj'ed  his  bondmen  in  improving 
them.  But  the  indictions,  the  capitations  and  other 
imposts  raised  at  the  time  of  the  emperors  on  the  persons 
or  goods  of  freemen  had  been  changed  into  an  oTdigation  of 
defending  the  frontiers,  and  marching  against  the  enemy. 

In  the  same  history,*  we  find  that  Lewis,  the  Debon- 
naire,  having  been  to  wait  upon  his  father  in  Germany, 
this  prince  asked  him,  why  he,  who  was  a  crowned  head, 
came  to  be  so  poor ;  To  which  Lewis  made  answer,  that  he 
was  only  a  nominal  king,  and  that  the  great  lords  were 
possessed  of  almost  all  his  demesnes;  that  Charlemagne, 
being  apprehensive  lest  this  young  prince  should  forfeit 
their  affection,  if  he  attempted  himself  to  resume  what  he 
had  inconsiderately  granted,  appointed  commissaries  to 
restore  things  to  their  former  situation. 

The  bishops,  writing  f  to  Lewis,  brother  of  Charles,  the 
Bald,  used  these  words  :  Talce  care  of  your  lands,  that  you 
may  not  he  obliged  to  travel  continually  by  the  houses  of  the 
clergy,  and  to  tire  their  bondmen  -with  carriages.  3Ianage 
your  affairs,  continue  they,  in  such  a  manner,  that  you 
may  have  enough  to  live  upon,  and  to  receive  embassies.  It  is 
evident  that  the  king's  revenues  in  those  days  consisted  of 
their  demesnes.| 

14. — Of  lohat  they  called  Census. 

After  the  Barbarians  had  quitted  their  own  country; 
they  were  desirous  of  redncing  their  usages  into  writing ; 
but  as  they  found  difficult v  in  writing  German  words 
with  Koman  letters,  they  published  these  laws  in  Latin. 

In  the  confusion  and  rapidity  of  the  conquest,  most 
things   changed    their    nature ;     in    order,    however,    to 

*  In  Duchesne,  torn.  ii.  p.  89. 
t  See  the  capitulary  of  the  year  858,  art.  14. 

X  They  levied  also  some  duties  on  rivers,  where  there  happened  to  be 
»  bridge  or  a  passage. 
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express  thera,  they  were  obliged  to  make  use  of  such  old 
Latii-  words  as  were  most  analogous  to  the  now  usages. 
Thus,  whatever  was  likely  to  revive  the  idea  of  the  ancient 
census  of  the  Komans  they  called  by  the  name  of  census 
trihutum ;  *  and  when  things  had  no  relation  at  all  to  the 
Konian  census,  they  expressed,  as  well  as  they  could,  tho 
German  words  l)y  Ivonian  letters ;  thus  they  formed 
the  word  fredum,  on  which  1  shall  have  occasion  to 
descant  in  the  following  chapters. 

The  words  cerisus  and  tributum  having  been  empioyed  in 
an  arbitral y  manner  this  has  thrown  some  obscurity  on 
tho  signitication  in  wliich  these  words  were  used  under 
our  princes  of  the  fir.st  and  second  race.  And  modern 
authors  f  who  have  adopted  particular  .systems,  having 
found  these  words  in  the  writings  of  those  days,  imagined 
that  what  was  then  called  census,  was  exactly  the  census 
of  the  Koinans  ;  and  thence  they  inferred  this  consequence, 
that  our  kings  of  the  first  two  races  had  put  themselves  in 
tho  place  of  the  Koman  emjierors,  and  made  no  change  in 
their  administration. J  Besides,  as  particular  duties  raised 
under  tlie  second  race  were  by  change  and  by  certain 
restrictions  converted  into  others,§  they  infeired  thence 
tliat  these  duties  were  the  census  of  the  Eomans ;  and  as, 
.since  the  modern  regulations,  they  found  that  the  crown 
demesnes  were  absolutely  unalienable,  they  pretended  that 
those  duties  which  represented  the  Roman  census,  and  did 
not  form  a  part  of  the  demesnes,  were  mere  usurpatit^n. 
I  omit  the  other  consequences. 

To  apjtly  the  ideas  of  the  present  time  to  distant  ages  is 
the  most  fruitful  source  of  error.     To  those  peo])le  who 

*  The  census  was  so  f^enericnl  a  word,  that  they  made  use  of  it  to 
pxpross  the  tolls  of  rivers,  when  there  whs  a  bridge  or  ferry  to  pass. 
See  the  third  cajjitulnry,  in  the  year  803,  idition  of  Baluziu«.  p.  iJlif). 
ait.  1  ;  and  the  .")th  in  the  year  81!),  p.  610.  They  j^ave  Idvewise 
Uiis  name  to  the  carriages  fuinislied  by  the  freemen  to  tlje  king,  or  tc 
his  connnis.sarii  s,  as  appears  hy  tlic  cnpitulary  of  Cliarles,  tiie  IJald,  in 
the  year  St\r>,  art.  8.  f  The  Ahho  dii  Bos,  and  his  ful lowers. 

X  See  the  wiakness  of  the  argnnient.s  pnxlueed  liy  the  Ahhe  du  iSns, 
ill  tlie  PIstiibli.shiiient  of  the  French  Jlonarchy,  torn.  iii.  book  ^'I.cllaJ). 
xiv. ;  especially  in  tiie  inference  he  draws  from  a  passage  of  (Jn  gory  <)( 
Toms,  concerrnng  a  disp'ite  between  hi.i  church  and  King  Charihert. 

§  For  instance,  by  EufraucLiBCUieuts. 
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want  to  modernize  all  the  ancient  ages,  I  shall  say  what 
the  Egyptian  piiests  said  to  Solon,  0  Athenians,  you  are 
mere  childixn/  * 

15. — TJiat  what  theij  called  Census  ivas  raised  only  on  the 
Bondmen  and  not  on  the  Freemen. 

The  king,  the  clergy  and  the  lords  raised  regular  taxes, 
each  on  the  bondmen  of  their  respective  demesnes.  I 
prove  it  with  respect  to  the  king,  by  the  capitulary  de 
Villis ;  with  regaid  to  the  clergy,  by  the  codes  of  tho 
laws  of  the  Barbariansf  and  in  relation  to  the  lords, 
by  the  regulations  which  Charlemagne  made  concerning 
this  subject. I 

These  taxes  were  called  census  ;  they  were  economical  and 
not  fiscal  claims,  entirely  private  dues  and  not  public  taxes. 

I  affirm,  that  what  thej^  called  census  at  that  time  was 
a  tax  raised  upon  the  bondmen.  1'his  I  prove  by  a 
formulary  of  Marcullus  containing  a  ]iermi!-sion  from  the 
king  to  enter  into  holy  orders,  provided  the  persons  be 
free-born, §  and  not  enrolled  in  the  register  of  the  census. 
I  prove  it  also  by  a  commission  from  Charlemagne  to  a 
count  !1  whom  he  had  sent  into  Saxony,  which  contains 
the  enfranchisement  of  the  Saxons  for  having  embraced 
Chrihtianity,  and  is  properly  a  charter  of  fieedom.^f  This 
prince  restores  them  to  their  former  civil  liberty,**  and 
exem])ts  them  from  paying  the  census.  It  was,  therefore, 
the  .same  thing  to  be  a  bondman  as  to  pay  the  census,  to 
be  free  as  not  to  pay  it. 

By  a  kind  of  letters  patent  of  tlie  same  prince  in  favour 

*  Apud  Plafonem,  in  Tiinmo,  vel  de  nafura. — Ed. 

t  Law  of  the  Alemans,  chap.  xxii. ;  and  the  law  of  the  Bavarians, 
tit.  I,  rhap.  xiv,,  whe'e  the  regulatioLS  are  to  be  found  which  the 
clergy  made  concerning  their  order. 

X  Book  5tli  of  the  Capitularies,  chap,  ccciii. 

§  Si  ille  de  capite  suo  bene  ingenuus  sit,  et  in  Fuletico  pttblico  oemitus 
non  est. — Lib.  I.  formul.  19. 

II  In  the  jear  7S9,  edition  of  the  Capitularies  by  Baluzius,  vol.  i. 
p.  250. 

%  Ft  ut  ista  ingenuitatis  pagina  firma  stdbiUsque  consistat. — Ibid. 
*'  I'ristinxque  libertati  donatos,  et  omni  nobis  debito  censu  solutes. 
—Ibid. 
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of  tho  Spaniards,*  who  had  Leon  received  into  tho 
monarcliy,  tlio  couiit-s  aro  forbidden  to  demand  any  census 
of  them,  or  to  deprive  them  of  their  hinds.  That  strangers 
Tipon  their  coming  to  France  wore  treated  as  bondmen  is 
a  thing  well  known;  and  Cliarlemagne  being  desirous 
they  should  be  considered  as  freemen,  since  he  would  havo 
them  be  pioprietors  of  their  lands,  forbad  the  demanding 
any  census  of  them. 

A  capitulary  of  Charles,  the  I'ald,!  given  in  favour  of 
those  veiy  Spaniards,  orders  them  to  be  treated  like  the 
other  Franks,  and  forbids  the  requiring  any  census  of 
them  ;  consequently  this  census  was  not  paid  by  freemen. 

The  thirtieth  article  of  the  edict  of  Pistes  reforms  tho 
abuse  by  which  several  of  the  husbandmen  belonging  to 
the  king  or  to  the  church  sold  the  lands  dependent  on 
tlieir  manors  to  ecclesiastics  or  to  people  of  their  condition, 
reserving  only  a  small  cottage  to  themselves ;  by  which 
means  they  avoided  paying  the  census  ;  and  it  ordains 
that  things  should  be  restored  to  their  primitive  situation  : 
the  census  was,  therefore,  a  tax  peculiar  to  bondmen. 

Thence  also  it  ibllows,  that  there  was  no  general  census 
in  the  monarchy  ;  and  this  is  clear  from  a  great  number  of 
passages.  For  what  could  be  the  meaning  of  this  capitu- 
lary ?;{:  Wc  ordain  that  the  royal  census  should  be  levied  in 
all  places,  where  foruierhj  it  icas  lawfully  hvied.^  AVhat 
could  be  the  meaning  of  that  in  which  Charlemagne  || 
orders  his  commissari.  «  in  the  provinces  to  make  an  exact 
inquiry  into  all  the  ctnsus  that  belonged  in  former  times 
to  the  king's  demesne? If  And  of  that**  in  which  he 
disposes  of  tho  census  paid  by  those  f|  of  whom  they  are 

*  rmceptum  pro  Hispanis,  in  the  year  812,  edition  of  Baluzius, 
torn.  i.  p.  500. 

t  In  tlic  year  844,  edition  of  Buluzius,  torn.  ii.  art.  1  and  2,  p.  27. 

X  Tliird  ciiiiitulfiry  of  tlie  year  8U5,  art.  20  and  23,  inserted  in  tho 
Collection  of  An^ezi.se,  book  HI.  art.  xv.  Tliis  is  ngri'table  to  tliat  of 
Charles,  the  Uald,  in  the  vi  nr  8.")4,  apud  Attiiiiticum,  art.  G. 

§   lJn<Ji'cnn<iae  le(jUim<i  eriijchatur. — lliid. 

II  In  the  year  812,  art.  10  and  11,  edition  of  Baluzius,  torn.  i.  i'.  31)8. 

^  Vudeciinque  untifjuitus  ad  partem  rcijis  vtnirt  solebant. — Capiluliiry 
of  the  year  812,  art.  10  an<l  11. 

**  In  the  year  8i:>,  art.  (!,  edition  of  Baluzius,  torn.  i.  p.  ."><  8. 

tt  -/-'«  idis  uudc  ctnea  exiijmit. — Capitulary  of  the  year  si 3,  art.  GL 

VOL.   II.  0 
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demanded  ?  What  can  that  other  capitulary  mean  *  in 
which  we  read,  If  any  person  has  acquired  a  irihutary  land  f 
on  which  we  were  accustomed  to  levy  the  census?  And  that 
other  in  fine,!  ^^  which  Charles,  the  Bald§  makes 
mention  of  feudal  lands  whose  census  had  from  time  im- 
memorial belonged  to  the  king. 

Observe  that  there  are  some  passages  which  seem  at 
first  sight  to  be  contrary  to  what  I  have  said,  and  jh\ 
confirm  it.  We  have  already  seen  that  the  freemen  in  th<.. 
monarchy  were  obliged  only  to  furnish  particular  carriages . 
the  capitulary  just  now  cited  gives  to  this  the  name  ol 
census,  II  and  opposes  it  to  the  census  paid  by  the  bond- 
men. 

Besides,  the  edict  of  Pistes  If  notices  those  freemen 
who  are  obliged  to  pay  the  royal  census  for  tlieir  head 
and  for  their  cottages,**  and  who  had  sold  themselves 
during  the  famine.  The  king  orders  them  to  be  ransomed. 
This  is  because  those  who  were  manumitted  by  the  king's 
letters  ft  did  not,  generally  speaking,  acquire  a  full  and 
2)erfect  liberty4t  but  they  paid  cc/is«m  in  capite  ;  and  these 
are  the  people  here  meant. 

We  must,  therefore,  waive  the  idea  of  a  general  and 
universal  census,  derived  from  that  of  the  Eomans,  from 
which  the  rights  of  the  lords  are  also  supposed  to  have 
been  derived  by  usurpation.  What  was  called  census  in 
the  French  monarchy,  independently  of  the  abuse  mado 

*  Book  IV.  of  the  Capitularies,  art.  37,  and  inserted  in  the  law  cf 
tlie  Lombards. 

t  Si  quis  terrain  tribiddriam,  uncle  census  ad  partem  nostram  extra 
solebat,  susceperit. — Book  IV.,  of  the  Capitularios,  art.  37. 

X  III  the  year  805,  art.  8. 

§  Uncle  census  ad  partem  regis  exivit  antiquitus. — Capitulary  of  the 
year  805,  art.  8. 

II  Censihus  vet  paraveredis  quos  Franci  homines  ad  regiam  potestatem 
exsolvere  dehent. 

*|[  In  the  year  864,  art.  34,  edition  of  Baluzius,  p.  192. 

**  De  illis  francis  hominibus  qui  censum  regium  de  suo  capite  et  dj 
suis  recellis  debeant. — Ibid. 

tt  The  '2Sth  article  of  the  same  edict  explains  this  extremely  well  ■  it 
even  makes  a  distinction  between  a  Roman  freedman  and  a  Frank 
fieedmau:  and  we  likewise  see  there  that  the  census  was  uot  general* 
it  deserves  to  be  read. 

Xt  Aa  appears  by  the  capitulary  of  Charlemagne  in  the  year  813,  whica 
we  have  already  quoted. 
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of  that  word,  was  a  p.uticnlar  tax  i)uposecl  on  tlio  bondmen 
by  their  niast(,'rs. 

1  beg  the  reader  to  excuse  the  trouble  I  must  give  liim 
with  such  a  number  of  citations.  I  should  be  more 
concise  did  I  not  meet  with  the  Abbe  du  Bos's  book  on 
the  establishment  of  the  French  monarchy  in  Gaul, 
continually  in  my  way.  Nothing  is  a  greater  obstacle  to 
our  progress  in  knowledge,  than  a  bad  performance  of  a 
celebrated  author ;  because,  before  we  instruct  we  must 
beffin  with  undeceiving. 


IG. — Of  (he  feudal  Lords  or  Vassah. 

I  have  noticed  those  volunteers  among  the  Germans, 
who  have  followed  their  princes  in  their  several  expedi- 
tions, Tlio  same  usage  continued  after  the  conquest. 
Tacitus  mentions  them  by  the  name  of  companions  ;*  the 
Salic  law  by  that  of  men  who  have  vowed  fealty  to  the 
king  ;  I  the  formularies  of  I\Iarculfus|  by  that  of  the  king's 
Antrustlos,^  the  earliest  French  historians  by  that  of 
Leudes,\\  faithfid  and  loyal;  and  those  of  later  date  by 
that  of  vassals  and  lord.s.^[ 

In  the  Salic  and  Kipuarian  laws  we  meet  with  an  infinite 
number  of  regulations  in  regard  to  the  Franks,  and  (mly 
with  a  few  for  the  Antrustios.  The  regulations  con- 
cerning the  Antrustios  are  different  from  those  which 
were  made  for  the  other  Franks ;  they  are  full  of  what 
relates  to  the  settling  of  the  property  of  the  Franks  but 
mention  not  a  word  concerning  that  of  the  Antrustios. 
This  is  because  the  property  of  the  latter  was  regulated 
rather  by  the  political  than  by  the  civil  law,  and  was 
the  share  that  fell  to  an  army,  and  not  the  patrimony  of  a 
family. 

Tlio  goods  reserved  for  the  feudal  lords  Avero  called 
fiscal  goods,  benefices,  honours  and  fiefs,  by  different 
authors,  and  in  different  times.** 

*  Comites.  t  Qui  sunt  in  truste  regis,  tit.  41,  art.  4. 

X  Bonk  I.  formulary  18. 

§  From  tlio  word  trew,  which  siguities  faithful  amoni^  the  Germans. 

II  Lewies,  fideles.  ^    V'tissalli,  seniores. 

**  Fisculia.    See  the  14th  formulary  of  Marculfus,  booU  I.     It  ia 

u  2 
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There  is  no  doubt  but  the  fiefs  at  first  were  at  will.* 
We  find  in  Gregory  of  Tours,f  that  Sunegisilus  and 
Gallomanus  were  deprived  of  all  they  held  of  the  ex- 
chequer, and  no  more  was  left  them  than  their  real 
property.  When  Gontram  raised  his  nephew  Chiidebert 
to  the  throne,  he  had  a  private  conference  with  him,  in 
which  he  named  the  persons  who  ought  to  be  honoured 
with,  and  those  who  ought  to  be  deprived  of,  the  fiefs. | 
In  a  formulary  of  Marculfus,§  the  king  gives  in  exchange, 
not  only  the  benefices  held  by  his  exchequer,  but  likewise 
those  which  had  been  held  by  another.  The  law  of  the 
Lombards  opposes  the  benefices  to  property.  ||  In  this, 
our  historians,  the  formularies,  the  codes  of  the  different 
barbarous  nations  and  all  the  monuments  of  those  days 
are  unanimous.  In  fine,  the  writers  of  the  book  of  fiefs 
inform  us,T[  that  at  first  the  lords  could  take  them  back 
when  they  pleased,  that  afterwards  they  granted  them  for 
the  space  of  a  year,**  and  that  at  length  they  gave  them 
for  life. 

17. — Of  the  military  Service  of  Freemen. 

Two  sorts  of  people  were  boiand  to  military  service ;  the 
great  and  lesser  vassals,  who  were  obliged  in  consequence 
of  their  fief;    and  the  freemen,  whether  Franks,  Komans, 


mentioned  in  the  ^afe  of  S.  Maur,  dedit  fiscuni  unum  :  and  in  the  annals 
of  Metz,  in  the  year  747,  dedit  illi  comitatus  et  fiscos  plurimos.  The 
goods  designed  tor  the  support  of  the  royal  family  were  called  regalia. 

*  See  the  1st  book,  tit.  1,  of  the  fiefs;  and  Cujas  on  that  book. 

t  Book  IX.  cliap.  xxxviii. 

X  Quos  honoraict  muneribus,  quos  ah  Jionore  dejjelleret. — lldd. 
lib.  VII. 

§  Vel  reliquis  quihuscumque  heneficiis,  qvodcumque  ille,  velfiscus  noster, 
in  ipsis  locis  tenuisse  noscitur. — Lib.  I.  formul.  30. 


11  Liv.  III.  tit.  8,  sec.  3. 

^  Antiquissimo  enim  tempore  sic  erat  in  Dominorum  pnlestate  con- 
iiexum,  ut  quando  vellent  possent  auferre  rem  in  feudum  a  se  datam  : 
■postea  vero  conventum  est  ut  per  annum  tantum  firniitatem  haherent, 
deinde  statutum  est  ut  usque  ad  vitam  fidelis  producer etur. — Feudorum, 
Lb.  I.  tit.  1. 

**  It  was  a  kind  of  precarious  tenure  which  the  lord  consented  or 
refused  to  renew  every  year ;  as  Cujas  has  observed. 
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or  Gauls,  who  served  under  the  count  and  were  commanded 
by  hiiu  and  his  ullicers. 

The  name  of  freemen  was  given  to  those,  who  on  the 
one  hand  had  no  benefits  or  liefs,  and  on  the  other  were 
not  subject  to  the  base  services  of  vilhiinage ;  the  lands 
they  possessed  were  what  they  called  allodial  estates. 

The  counts  assembled  the  freemen,*  and  led  them 
against  the  enemy ;  they  had  officers  under  them  who 
were  called  vicars  ;  f  and  as  all  the  freemen  were  divided 
into  hundreds,  which  constituted  what  they  called  a 
borough,  the  counts  had  also  officers  under  them,  Avho 
were  denominated  ccntenarii,  and  led  the  freemen  of  the 
borough,  or  their  hundreds,  to  the  field.J 

This  division  into  hundreds  is  posterior  to  the  establish- 
ment of  the  Flanks  in  Gaul.  It  was  made  by  Clotharius 
and  Childebert,  with  a  view  of  obliging  each  district  to 
answer  for  the  robberies  committed  in  their  division  ; 
this  wc  find  in  the  decrees  of  those  princes.  §  A  regulation 
of  this  kind  is  to  this  very  day  observed  in  England. 

As  the  counts  led  the  freemen  against  the  enemy,  the 
feudal  lords  commanded  also  their  vassals  or  rear-vassals; 
and  the  bishops,  abbots,  or  their  advocates  ||  likewise  com- 
manded theirs.lf 

The  bishops  were  greatly  embarrassed  and  inconsistent 
with  theuiselves ;  **  they  requested  Charlemagne  not  to 
oblige  tliem  any  longer  to  military  service ;  and  when  ho 
granted  their  request,  they  complained  that  he  had  de- 
prived them  of  the  public  esteem  ;  so  that  this  prince  was 
obliged  to  justify  his  intentions  upon  this  head.  Be  that 
as  it  may,  when  they  were  exempted  from  marching  against 

*  See  tlio  capitulary  of  Charlemagne  in  the  year  812,  art.  .3  and  4, 
edition  of  lialuzius,  torn.  i.  p.  •i'Jl ;  and  the  edict  of  Piates  in  the  year 
8G4,  ait.  2(5,  toiu.  ii.  p.  ISO. 

t  AY  hiilii'lidt  unn.iqiilsque  comes  Vicarios  et  Centenarios  secum. — 
Book  II.  of  the  capitularies,  art.  28. 

X  'i'liey  were  ealh  d  dimpaijemes. 

§  Publi.-ihed  in  the  year  r)lt.i,  art.  1.  See  the  capitularies,  edition  of 
Baluzius,  p.  20.  These  regulations  were  undoubtedly  made  by  agree- 
ment. II  Advorati. 

^  Capitulary  of  Charlemagne,  in  the  year  812,  art.  1  and  5,  edition 
of  lialu/.ius,  toni.  i.  [).  4110. 

**  yee  the  capitulary  of  the  year  803,  published  at  Worms,  editioc 
of  Baluzius,  pp.  408  aud  410. 
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the  enemy  I  do  not  find  that  their  vassals  were  led  by 
the  coinits  ;  on  the  contrary,  we  see  that  the  kinj^s  or  the 
bitihops  chose  one  of  their  feudatories  to  condnct  them.* 

In  a  capitulary  of  Lewis,  the  Debonnaire,f  this  prince 
distinguishes  three  sorts  of  vassals,  those  belonging  to  the 
king,  those  to  the  bishops,  and  those  to  the  counts.  The 
vassals  of  a  feudal  lord  were  not  led  against  the  enemy  by 
tlie  count,  except  some  employment  in  the  king's  house- 
hold hindered  the  lord  himself  fnjm  commanding  them.^ 

But  who  is  it  that  led  the  feudal  lords  into  the  field  ? 
No  doubt  the  king  himself,  who  was  always  at  the  head 
of  his  faithful  vassals.  Hence  we  constantly  find  in  the 
capitularies  a  distinction  made  between  the  king's  vassals 
and  those  of  the  bishops.  §  Such  brave  and  magnanimous 
jn-inces  as  our  kings  did  not  take  the  field  to  put  themselves 
at  the  head  of  an  ecclesiastic  militia;  these  were  not  the 
men  they  chose  to  conquer  or  to  die  with. 

But  these  lords  likewise  carried  their  vassals  and  rear- 
vassals  with  them,  as  we  can  prove  by  the  capitulary,  in 
which  Charlemagne  ordains  that  every  freeman  who  has 
four  manors,  either  in  his  own  property  or  as  a  benefice  from 
some  borly  else,  should  mai'ch  against  the  enemy  or  folhiw 
his  lord. II  It  is  evident,  that  Charlemagne  means,  that 
the  persoQ  who  had  a  manor  of  his  own  should  march 
under  the  count  and  he  who  held  a  benefice  of  a  lord 
should  set  out  along  with  him. 

*  Capitulary  of  Worms  in  the  year  803,  edition  of  Bakizius,  page 
409  ;  and  the  council  in  the  year  845,  under  Cliarlee,  the  Bald,  in  verno 
■palatio,  edition  of  Baluzius,  torn.  ii.  p.  17,  art.  8. 

t  The  5th  Capitulary  of  the  year  819,  art.  27,  edition  of  Baluzius, 
p.  618. 

X  Be  Vassis  Dominids  qui  adhuc  intra  casam  serviunt  et  tamen 
heneficia  habere  noscuntur,  statutumest  ut  quicumque  ex  eiscum  Domino 
Imperatore  domi  remanserint,  vassallos  suos  casatos  secuni  non  retineant ; 
sed  cum  comite,  cujus  pagenses  sunt,  ire  permitfant. — "^nd  Capitulary  in 
the  year  812,  art.  7,  edition  of  Baluzius,  torn.  i.  p.  49i. 

§  1  Capitul.  of  the  year  812,  art.  5,  de  hominihus  nostris,  et  epincopo- 
rum  et  abbatum  qui  vel  beneficia  vel  talia  propria  habent,  etc.,  edition  of 
Baluzius,  torn.  i.  p.  490. 

II  In  the  year  812,  chap.  1,  edition  of  Baluzius,  p.  490,  ut  omnia 
homo  liber  qnatuor  mansos  vestitos  de  propria  suo,  sive  de  alicujua 
benejicio  liahet,  ipse  se  prxparet,  et  ijjse  in  hostem  ^jergat,  sive  cum 
feniure  suo. 
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And  yet  the  Alilx'-  dii  Bo.s  jireteiuls,*  that  when  Tncntion 
is  made  in  tlie  eapitulaiius  of  tenants  wht^  depended  on  a 
partieiilar  loid,  no  others  are  meant  than  bonchncn  ;  and 
hegronnds  his  opinion  on  the  Liwof  the  \'isigot]is  and  tho 
practice  of  that  nation.  It  is  mncli  better  to  rely  on  the 
capitularies  themselves  ;  that  -which  1  have  just  quoted 
says  exjiressly  tho  contrary.  The  tieaty  hetween  Charles, 
the  B  tld,  and  his  brothers  notices  also  those  freemen  who 
might  choose  to  follow  either  a  lord  or  tho  king ;  and  this 
regulation  is  conformable  to  a  great  many  others. 

We  may,  therefore,  conclude,  that  there  were  three  sorts 
of  military  services ;  that  of  the  king's  vassals,  who  had 
other  vassals  under  them  ;  that  of  the  bishops  or  of  the 
other  clergy  and  their  vassals,  and,  in  fine,  that  of  tho 
coTuit,  who  commanded  the  freemen. 

Not  but  the  vassals  might  be  also  subject  to  the  count ; 
as  tho.se  who  have  a  particular  command  are  subordinate 
to  him  who  is  invested  with  a  more  general  authority. 

We  even  find  that  the  count  and  the  king's  commissaries 
might  oblige  tliem  to  pay  the  fine  when  they  had  not 
fulfilled  the  engagements  of  their  fief.  In  like  manner,  if 
the  king's  vassals  committed  any  outragef  they  were 
subject  to  the  correction  of  the  count,  unless  they  choose 
to  submit  rather  to  that  of  the  kins:. 


18. —  Of  the  doiihle  Service. 

It  was  a  fundamental  principle  of  the  monarchy  that 
■whosoever  was  subject  to  tho  military  power  of  another 
person  was  subject  also  to  his  civil  jurisdiction.  Thus  the 
capitulary  of  Lewis,  the  Debonnaire,  J  in  the  year  815, 
makes  the  military  power  of  tho  count  and  his  civil  juris- 
diction over  the  freemen  keep  always  an  equal  pace.  Thus 
the  placita  §  of  the  count  who  carried  the  freemen  against 

*  Tom.  iii.  book  VI.  chap.  iv.  p.  299,  establishment  of  the  French 
Jlonnrchy. 

t  Capitulary  of  the  year  882,  art.  11,  apud  vernis  palatium,  edition 
of  Baluziu.s,  torn.  ii.  p.  289. 

J  Art.  1,  2,  and  tlie  council  in  verm  palatio  of  the  year  845,  art.  8, 
edition  of  Balu^iuB,  torn.  ii.  p.  17.  §  Or  assizes. 
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the  enemy  were  called  the  placita  of  tlie  freemen  ;*  whence 

undoubtedly  came  this  maxim,  that  the  qxiestions  relating 
to  liberty  could  be  decided  only  in  the  count's  placita,  and 
not  in  those  of  his  officers.  Thus  the  count  never  led  the 
vassals  f  belonging  to  the  bishops  or  to  the  abbots,  ag:iinst 
the  enemy,  because  they  were  not  subject  to  his  civil  juris- 
diction. Thus,  he  never  commanded  the  rear- vassals 
belonging  to  the  king's  vassals.  Thus  the  glossary  of  the 
English  laws  informs  iis,J  that  tho.se  to  wliom  the  Saxons 
gave  the  name  of  Copies^  were  by  the  Normans  called 
counts,  or  companions,  because  they  shared  the  justiciary 
fines  with  the  king.  Thus  we  see,  that  at  all  times  the 
duty  of  a  vassal  towards  his  lord  |1  was  to  bear  arms,1[ 
and  to  try  his  peei's  in  his  court. 

One  of  the  reasons  which  produced  this  connection 
between  the  judiciary  right  and  that  of  leading  the  forces 
against  the  enemy  was  because  the  person  who  led  them 
exacted  at  the  same  time  the  payment  of  the  fiscal  duties, 
which  consisted  in  some  carriage  services  due  by  the  free- 
men, and  in  general  in  certain  judiciary  profits,  of  which 
we  shall  treat  hereafter. 

The  lords  had  the  right  of  administering  justice  in  their 
fief,  by  the  same  principle  as  the  counts  had  it  in  their 
counties.  And,  indeed,  the  counties  in  the  several  varia- 
tions that  happened  at  different  times  always  followed 
the  variations  of  the  fiefs;  both  were  governed  by  the 
same  plan,  and  by  the  same  principles.  In  a  word,  the 
counts  in  their  counties  were  lords,  and  the  lords  in  their 
seignories  were  counts. 

It  has  been  a  mistake  to  consider  the  counts  as  civil 
officers,  and  the  dukes  as  military  commanders.    Both  were 

*  Capitularies,  book  4th  of  the  Collection  of  Angezise,  art.  57 ;  and 
the  .^th  capitulary  of  Lewis,  the  Debonnaire,  in  the  year  819,  art.  14, 
edition  of  Baluziu.s,  torn.  i.  p.  615. 

t  St  e  the  8th  note  of  the  preceding  chapter. 

X  It  is  to  be  found  in  the  Collection  of  William  Lambard,  de  priscis 
Anglorum  legibus. 

§  In  tlie  word  Satrapia. 

II  This  is  well  explained  by  the  assizes  of  Jerusalem,  chap  ccxxi. 
and  ccxxii. 

f  The  advowees  of  the  church  (advocati')  were  equally  at  the  head 
of  their  placita  and  of  theia-  militia. 
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equally  civil  and  military  officers  :  *  the  whole  difference 
consi.stcd  in  the  duke's  having  several  counts  under  him, 
though  there  were  counts  who  liad  no  duke  over  them,  as 
we  learn  from  Fredegarius."]" 

It  will  be  imagined,  perhaps,  that  the  government  of 
the  Franks  must  have  been  very  severe  at  that  time,  since 
the  same  officers  were  invested  with  a  military  and  civil 
power,  nay,  even  with  a  fiscal  authority,  over  the  sul)jects  ; 
which  in  the  jjrcceding  books  I  have  observed  to  bo 
distingiiishing  marks  of  despotism. 

But  \vc  must  not  believe  that  the  counts  pronounced 
judgment  by  themselves,  and  administered  justice  in  the 
same  manner  as  the  bashaws  in  Turkey ;  in  order  to  judge 
aff.iirs,  they  assembled  a  kind  of  assizes,  where  the  prin- 
cipal men  appeared. 

To  the  end  we  may  thoroughly  understand  what  relates 
to  the  judicial  proceedings  in  the  formulas,  in  the  laws  of 
the  barbarians  and  in  the  capitularies,  it  is  jiroper  to 
observe  that  the  functions  of  the  count,  of  the  Grufio  or 
fiscal  ju'lge  and  the  Centcnarius  were  the  same;  that  the 
judges,  the  Jlathitiihurghers  and  the  aldermen  were  the  same 
persons  under  different  names.  These  were  the  count's 
assistants,  and  were  generally  seven  in  number;  and  as  he 
was  obliged  to  have  twelve  persons  to  judge4  ^^^  tilled  up 
the  number  with  the  principal  men.§ 

But  whoever  had  the  jurisdiction,  the  king,  the  count, 
the  Grafio,  the  Centcnarius,  the  lords,  or  the  clergy,  they 
never  tried  causes  alone  ;  and  this  usnge,  which  deiivetl 
lis  origin  fiom  the  forests  of  Germany,  was  still  continued 
even  alter  the  fiefs  had  assumed  a  new  form. 

"With  regitrd  to  the  fiscal  power,  its  nature  was  such 
that  the  count  could  hardly  abuse  it.  The  rights  of  the 
prince  in  respect  to  the  freemen  were  so  simple  that  they 

*  See  the  8th  formulary  of  Marculfus,  book  I.,  which  contains  tho 
letters  given  to  a  duke,  patrician,  or  count ;  and  invests  them  with  tho 
civil  jurisdiction,  and  tlic  fiscal  adniiiiistration. 

t  Chronicle,  cliap.  Ixxviii.,  in  tho  year  tj:!(j. 

X  See  conccinini^  tliis  subject  tho  capitularies  of  Lewis,  tho  Dehon- 
nnire,  added  to  tho  Salic  law,  art.  2,  and  tho  formula  of  judgments 
given  by  Du  Canj^e  in  the  word  honi  homines. 

§  Per  boitos  hominen,  sometimes  there  were  none  but  principal  men. 
See  tho  apjicndix  to  the  formularies  of  iMarculfus,  chap.  li. 
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consisted  only,  as  we  have  already  observed,  in  certain 
carriages  which  were  demanded  of  them  on  some  public 
occasions.*  And  as  for  the  judiciary  rights,  there  were 
laws  which  prevented  misdemeanors. f 

19. — Of  Compositions  among  the  barbarous  Nations. 

Since  it  is  impossible  to  gain  any  insight  into  our 
political  law  unless  we  are  thoroughly  acquainted  with 
the  laws  and  manners  of  the  German  nations,  I  shall, 
therefore,  pause  here  awhile,  in  order  to  inquire  into  those 
manners  and  laws. 

It  appears  by  Tacitus,  that  the  Germans  knew  only  two 
capital  crimes  ;  they  hanged  traitors,  and  drowned  cowards ; 
these  were  the  only  public  ciimes  among  that  people. 
"When  a  man  had  injured  another,  the  relatives  of  the 
person  injured  tuok  share  in  the  quarrel,  and  the  offence 
was  cancelled  by  a  satisfaction. J  This  satisfaction  was 
made  to  the  person  offended,  when  capable  of  receiving  it; 
or  to  the  relatives  if  they  had  been  injured  in  common, 
or  if  by  the  decease  of  the  party  aggrieved  or  injured  the 
satisfaction  had  devolved  to  them. 

In  the  manner  mentioned  by  Tacitus,  these  satisfactions 
were  made  by  the  mutual  agreement  of  the  parties;  hence 
in  the  codes  of  the  barbarous  nations  these  satifefactions  are 
called  compositions. 

The  law  of  the  Frisians  §  is  the  only  one  I  find  that  has 
left  the  people  in  that  situation  in  which  every  family  at 
variance  was  in  some  measure  in  the  state  of  nature,  and 
in  which  being  unrestrained  either  by  a  political  or  civil 
law  they  might  give  freedom  to  their  revenge  till  they 
had  obtained  satisfaction.  Even  this  law  was  moderated ; 
a   regulation  was  made||  that  the  person  whose  life  was 

*  And  some  toll  s  on  rivers,  of  wliicli  T  have  spoken  already. 

t  See  the  law  of  the  Kiiiuarians,  tit.  89 ;  and  the  law  of  the  L^abards, 
book  II.  tit.  52,  SCO.  9. 

X  Suscipere  tarn  inimicitias,  sen patris,  seu  propinqui,  quam  amicitias, 
tifcesse  est:  nee  implucabiles  durant ;  luitiir  enim  etiam  homicidium 
certo  armentorum  cw  pecorum  numero,  rccipitque  satisf actionem  universa 
domus. — Tacitus,  de  Morihus  GernumoruTn. 

§  See  this  law  in  the  2ijd  title  on  minders  ;  and  Vulemar's  addition 
on  robberies.  ||  Additio  sapientum,  tit.  i.  §  1. 
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sought  after  slinuld  ho  iinraolcstod  in  his  own  Jiouse,  as 
al^o  in  going  and  coming  from  church  and  the  court  where 
caiieios  were  tiicd. 

The  con)piltr.s  of  the  Salic  law  *  cito  an  anci(^nt  usage 
of  the  Franks,  by  whicli  a  jierson  who  had  dug  a  cotp.<e 
out  of  the  gromid,  in  order  to  strip  it,  should  be  lJani^^lled 
from  society  till  the  relatives  hud  consented  to  his  being 
re-admitted.  And  as  before  that  time  strict  orders  were 
issued  to  every  one,  even  to  the  offender's  own  wile,  not  to 
give  him  a  morsel  of  bread,  or  to  receive  him  under  their 
roofs,  such  a  jjerson  was  in  respect  to  others,  and  others  in 
respect  to  him,  in  a  state  of  savagery  till  an  end  was  put  to 
this  state  by  a  composition. 

This  excepted,  w^c  find  tha*  ''he  sages  of  the  different 
barbarous  nations  thought  of  determining  by  themselves 
what  wuidd  have  been  too  long  and  too  dangerous  to 
expect  from  the  mutual  agreement  of  tlic  jiarties.  They 
took  care  to  fix  the  value  of  the  composition  which  the 
party  wronged  or  injured  was  to  receive.  All  those  bar- 
barian laws  arc  in  this  respect  most  admirably  exact;  the 
several  cases  are  minutely  distinguished,!  the  circum- 
stances are  weighed,  the  law  substitutes  itself  in  the  place 
of  the  person  injured  and  insists  upon  the  same  satisfaction 
as  he  himself  would  have  demanded  in  cold  blood. 

By  the  establishing  of  those  laws,  the  German  nations 
quitted  that  state  of  nature  in  which  they  seemed  to  have 
lived  in  Tacitus's  time. 

Rotharis  declares,  in  the  law  of  the  Lombards, |  that  he 
had  increased  the  compositions  allowed  by  ancient  cTistom 
for  wounds,  to  the  end  that  the  wounded  person  being  fully 
satisfied,  all  enmities  slioidd  cease.  And  indeed  ;is  the 
Lombards,  i'rom  a  very  poor  people  had  grown  rich  liy  the 
conquest  of  Italy,  the  ancient  compositions  had  become 
frivolous,  and  reconcilements  prevented.  I  do  not  question 
but  this  was  the  motive  which  obliged  the  other  cliiefs  of 
the  conquering  nations  to  make  the  different  codes  of  laws 
now  extant. 

*  Salic  /aw,  tit.  57,  sec.  5,  tit.  17,  sec.  2. 

t  The  Snlic  laws  are  atlniirable  in  this  respect,  see  especially  tlio 
titles  'S,  -t,  5,  G,  and  7,  which  related  to  the  stealing  of  cuttle. 
X  Book  1.  tit.  7,  sec.  15. 
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The  principal  composition  was  that  which  the  murderer 
paid  to  the  reh\tives  of  the  deceased.  The  difi'erence  of 
conditions  produced  a  difierence  in  the  comjiusiiions.* 
Thus  in  the  law  of  the  Angli,  there  was  a  composition  of 
six  hundred  sous  for  the  murder  of  an  adding,  two  hundred 
fur  that  of  a  freeman,  and  thirty  for  killing  a  bondman. 
The  largeness  thcrt' fore  of  the  composition  for  tbe  life  of  a 
man  was  one  of  his  chief  privileges  ;  for  besides  the  distinc- 
tion it  made  of  his  person,  it  likewise  established  a  greater 
security  in  his  favour  among  rude  and  boisterous  nations. 

This  we  are  made  sensible  of  by  the  law  of  the  Bavarians  :t 
it  gives  the  names  of  the  Bavarian  families  who  received 
a  double  composition,  because  they  were  the  first  after  the 
Agilolfings.|  The  Agilolfings  weie  of  the  ducal  race,  and 
it  was  customary  with  this  nation  to  choose  a  duke  out 
of  that  family ;  these  had  a  quadruple  composition.  The 
composition  for  a  duke  exceeded  by  a  third  that  which 
had  been  established  for  the  Agilolfings,  Because  he  is  a 
duhe,  says  the  law,  a  greater  honour  is  paid  to  him  than  to  his 
relatives. 

All  these  compositions  were  valued  in  mone}'.  But  a8 
those  people,  especiall}'  when  they  lived  in  Germany,  had 
very  little  specie,  they  might  pay  it  in  cattle,  corn,  move- 
ables, arms,  dogs,  hawks,  lands,  &e.§  The  law  itself 
frequently  determined  the  value  of  those  things ;  which 
exj)lains  how  it  was  possible  for  them  to  have  such  a 
number  of  pecuniary  punishments  with  so  very  little 
money.  II 

These  laws  were  therefore  employed  in  exactly  determin- 
ing the  difference  of  wrongs,  injuries  and  crimes ;  to  the 

*  See  the  law  of  the  Angli,  tit.  i.  sees.  1,  2,  and  4 ;  ibid.  tit.  v.  sec. 
6  ;  the  law  of  the  Bavarians,  tit.  i.  chap.  8  and  9,  and  the  law  of  the 
Frisians,  tit.  xv. 

t  Tit.  2,  chap.  xx. 

j  Hozidra,  Ozza,  Sagana,  Habalingua,  Anniena. — Ibid. 

§  Thus  the  law  of  Ina  valued  life  by  a  certain  sum  of  money,  or  by 
a  certain  portion  of  land.  Leges  line  regis,  titulo  de  villico  regio  de 
priscis  Ai(gloruin  legibus. — Cambriilge,  1U44. 

II  See  the  law  of  the  Saxons,  which  makes  this  same  re£;ulation  fftr 
eeveral  people,  chap,  xviii.  See  also  the  law  of  the  liipuarians,  tit.  36, 
eec.  11,  the  law  of  the  Bavarians,  tit.  i.  sees.  10  and  11.  iSi  aurum 
non  habet,  doitet  aliam  pecuniam,  mancipia,  terrain,  &0. 
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end  that  every  one  might  know  how  far  he  had  been  in  jnrtd 
or  oft'cnded,  the  reparation  hcAva.s  to  receive,  and  e.specially 
that  he  was  to  receive  no  more. 

In  thi.s  light  it  is  easy  t(j  conceive,  that  a  person  who 
had  taken  revenge  after  having  received  satisfaction  was 
guilty  of  a  heinous  crime.  Tliis  contained  a  public  as 
well  as  a  private  offence;  it  was  a  contempt  of  tlie  law 
of  itself;  a  crime  which  the  legislators  never  failed  to 
punish.* 

There  was  another  crin\o  which  above  all  others  was 
considered  as  dangerous,  wlien  those  people  lost  something 
of  their  spirit  of  independence,  and  when  the  kings  endea- 
voured to  establish  a  better  civil  administration  ;  this  was, 
the  refusing  to  give  or  to  receive  satisfactiun.f  We  find 
in  the  difterent  codes  of  the  laws  of  the  P>arbarians  that 
the  legislators  were  peremptory  on  this  article.^  In  effect, 
a  person  who  refused  to  receive  satisfaction  wanted  to 
preserve  his  right  of  prosecution  ;  he  who  refused  to  give 
it  left  the  right  of  prosecution  to  the  person  injurcl  ;  and 
this  is  what  the  sages  had  I'eformed  in  the  institutions 
of  the  Germans,  whereby  people  were  invited  but  not 
compelled  to  compositions. 

I  have  just  now  made  mention  of  a  text  of  the  Salic  law, 
in  which  the  legislator  left  the  pai  ty  offended  at  liberty  to 
receive  or  to  refuse  satisfaction  ;  it  is  the  law  by  which  a 
person  who  had  stripped  a  dead  body  was  expelled  from 
society  till  the  relatives  upon  receiving  satisfaction 
petitioned  for  his  being  re-admitted. §     It  was  owing  to 

*  See  the  law  of  the  LombanLs,  bonk  I.  tit.  2.i,  sec.  21 ;  ihid.  book  I, 
tit.  9,  stcs.  8  iui'l  :!4  ;  ibid.  >ec.  'AS,  anil  the  capitulary  of  Cliarli  m:igiie 
in  the  year  8(>2,  chap,  xxxii.,  contaiuiiig  an  iustruction  given  to  those 
whom  he  sent  into  the  provinces. 

t  See  in  Gregory  of  Tours,  book  VII.  chap,  xlvii.,  the  detail  of  a 
process,  wherein  a  party  lo.scs  half  the  composition  that  hail  been  ad- 
judged to  him,  for  having  done  justice  to  himself,  instead  of  receiving 
satialartion,  whatever  injury  he  might  liavc  afterwards  reci'ived. 

X  f^ec  the  law  of  the  Saxons,  chap.  iii.  sec.  4  ;  the  law  of  the  Lom- 
bards, book  I.  tit.  1-57,  sees.  1  and  2  ;  and  the  law  of  the  Alemans,  tit.  45, 
Sees.  1  and  2.  This  last  law  gave  leave  to  the  party  injured  to  right  him- 
self u]ion  the  spot,  and  in  the  first  transport  of  passion.  See  also  the 
cajiitularies  of  Charlemagne  in  tlie  year  779,  chaj).  xxii.,  iu  the  year 
802,  cliap.  xxxii.,  and  also  that  of  the  year  SO."),  chap.  v. 

§  The  comi>ilers  of  the  law  of  the  Ripuarians  seem  to  have  softened 
this.    See  the  85th  title  of  those  laws. 
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the  respect  they  had  for  sacred  things,  that  the  compilers 
of  the  Salic  laws  did  Bot  medclle  with  the  ancient  usage. 

It  would  have  been  absolutely  unjust  to  grant  a  composi- 
tion to  the  relatives  of  a  robber  killed  in  the  act,  or  to  the 
relatives  of  a  woman  who  had  been  repudiated  for  the 
crime  of  adultery.  The  law  of  the  Bavarians  allowed  no 
compositions  in  the  like  cases,  but  punished  the  relatives 
who  sought  revenge.* 

It  is  no  rare  thing  to  meet  with  compositions  for  involun- 
tary actions  in  the  codes  of  the  laws  of  the  Barbarians. 
The  law  of  the  Lombards  is  generally  very  prudent ;  it 
ordainedf  that  in  those  cases  the  compositions  should  be 
according  to  the  person's  generosity  ;  and  that  the  relatives 
should  no  longer  be  permitted  to  pursue  their  revenge. 

Clothaiius  II.  made  a  very  wise  decree;  he  forbade  the 
person  robbed  to  receive  any  clandestine  composition,  and 
without  an  order  from  the  judge.^  We  shall  presently  see 
the  motive  of  this  law. 


20. —  Of  what  was  afterwords  called  the  Jurisdiction 
of  the  Lords. 

Besides  the  composition  which  they  were  obliged  to  pay 
to  the  relatives  fur  murders  or  injuries,  they  were  also 
under  a  necessity  of  i:)aying  a  certain  duty  which  the 
codes  of  the  barbarian  laws  called  fredum.%  I  intend  to 
treat  of  it  at  large ;  and  in  order  to  give  an  idea  of  it, 
I  begin  with  defining  it  as  a  recompense  for  the  protection 
granted  against  the  right  of  vengeance.  Even  to  this 
diy,  fred  in  the  Swedish  language  signifies  peace. 

The  administration  of  justice  among  those  rude  and  un- 

*  See  the  decree  of  Tassillon,  de  jiopularibus  legibus,  art.  3,  4, 10, 16^ 
19 ;  the  Ltw  of  the  Angli,  tit.  vii.  sec.  4. 

t  Book  I.  tit.  ix.  sec.  4. 

X  Pactus  pro  tenore  pads  inter  Childebertum  et  Clotarium,  annc 
59:^,  et  decretio  Clotarii  2  regis,  circa  annum  595,  chap.  xi. 

§  When  it  was  not  determined  by  the  law  it  was  generally  the  third 
of  what  was  given  for  the  composition,  as  appears  in  the  law  of  the 
Eipuarians,  chap.  Ixxxix.,  wliieh  is  explained  by  the  third  capitulary 
of  the  year  81B. — Edition  of  Baluzius,  torn.  i.  p.  512. 
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polished  nations  was  nothing  nidie  tlian  granting  to  the 
person  who  had  comuiitled  an  offence,  a  protection  against 
the  vougeanco  of  tlie  party  offended,  and  obliging  the 
latter  to  accept  of  the  satisfaction  duo  to  him:  insomuch 
that  among  the  Germans,  contnry  to  the  practice  of  all 
other  nations,  justice  was  administered  in  order  to  protect 
the  criminal  again.^t  the  party  injured. 

The  codes  of  the  Barl)ariau  laws  liave  given  us  the  cases 
in  which  ihv  freda  might  be  demanded.  When  the  rela- 
tives could  not  ivrosecute,  they  allowed  of  no  fredum ;  and 
indeed,  wlien  there  was  no  prosecuti(jn  there  could  be  no 
composition  for  a  protection  against  it.  Thus,  in  the  law 
of  the  Lombards,*  if  a  person  happened  to  kill  a  freeman 
by  accident,  he  paid  the  value  of  the  man  killed,  without 
t\i(i /red am ;  because,  as  he  had  killed  him  involuntarily, 
it  was  nut  the  case  in  which  the  relatives  were  allowed  tho 
right  of  prosecution.  Thus  in  the  law  of  the  liipuarians,| 
when  a  pers(m  was  killed  with  a  piece  of  wood,  or  with 
any  instrument  mnde  by  man,  the  instrument  or  the  wood 
were  deemed  culpable,  and  the  relatives  seized  upon  thein 
for  their  own  use,  but  were  not  allowed  to  demand  tho 
fredum. 

In  like  manner,  when  a  beast  happened  to  kill  a  man, 
the  same  law  established  a  composition  witliout  tho  fndum, 
because  the  relatives  of  the  deceased  were  not  offended. J 

In  fine,  it  was  ordained  by  the  Salic  law,§  that  a  child 
who  had  committed  a  fault  before  the  age  of  twelve  should 
pay  the  composition  without  tha  frednm :  as  he  was  not  yet 
able  to  bear  arms  ho  could  not  be  in  the  case  in  which  the 
party  injured,  or  his  relatives,  had  a  right  to  demand 
satisfaction. 

It  was  the  criminal  that  paid  the /iw?«m  for  the  peace 
and  security  of  which  he  had  been  deprived  by  his  crime, 
and  whicli  ho  might  recover  Ijy  protection.  But  a  child 
did  not  lose  this  security,  ho  was  nut  a  man  ;  and  conse- 
quently c(juld  not  be  expelled  from  human  society. 

This  fredum  was  a  local  right  in  favour  of  the  person 


*  Book  I.  tit.  n,  sec.  17,  edition  of  Liiuloml)rock.  t  Tit.  70. 

X  Tit.  ■!(■..     Sfc  al.so  the  law  of  the  Loinbarils,  book  I.  chap.  xxi.  sec. 
8,  Lindeuibrock's  edition,  si  caballus  cam  pcdc,  &c.        §  Tit.  2S,  sec.  6. 
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M'ho  was  judge  of  the  district.*  Yet  the  law  of  tlio 
Eipuarians  f  forbade  liim  to  demand  it  himself :  it  ordained 
tliat  tlie  party  who  had  gained  the  cause  slioi;kl  receive  it 
and  carry  it  to  the  exchequer,  to  the  end  that  there  might 
be  a  lasting  peace,  says  the  law  among  the  Eipuarians. 

The  greatness  of  the  fredum  was  proportioned  to  the 
degree  of  protection  :  thus  the  fredum  for  the  king's  protec- 
tion was  greater  than  what  was  granted  for  the  pioiection 
of  the  count,  or  of  the  other  judges.  J 

Here  I  see  tire  origin  of  the  jurisdiction  of  the  lords. 
The  liefs  comprised  very  large  territories,  as  appears  from 
a  Tast  number  of  recoids.  I  have  already  proved  that  the 
kings  raised  no  taxes  on  the  lands  belonging  to  the  division 
of  the  Franks  ;  much  less  could  they  reserve  to  themselves 
any  duties  on  the  fiefs.  Those  who  obtained  them  had  in 
this  respect  a  full  and  perfect  enjoyment,  reaping  every 
possible  emolument  from  them.  And  as  one  of  the  most 
considerable  emoluments  was  the  justiciar}'  profits  (freda),^ 
which  were  received  according  to  the  usage  of  the  Franks, 
it  follow  edthence  that,  the  person  seized  of  the  fief  was 
also  seized  of  the  jurisdiction,  the  exercise  of  which  con- 
sisted of  the  com]»ositions  made  to  the  relatives,  and  of  the 
profits  accruing  to  the  lord  ;  it  was  nothing  more  than 
ordering  the  payment  of  the  compositions  of  the  law,  and 
demanding  the  legal  fines.  We  find  b}'  the  formularies 
containing  confirmation  of  the  perpetuity  of  a  fief  in  favour 
of  a  feudal  lord,||  or  of  the  privileges  of  fiefs  m  favour  of 
churches.H  that  the  fiefs  were  possessed  of  this  right.  This 
appears  also  from  an  infinite  number  of  charters  **  mention- 

*  As  appears  by  the  decree  of  Clotliarius  II.  in  the  year  595,  freclus 
tamen  judici  in  cujus  pago  ed  reservetur.  f  Tit.  85. 

X  Cupitulare  incerti  anni,  chap.  Ivii.,  in  Baluzius,  torn.  i.  p.  515, 
and  it  is  to  be  observed,  that  what  was  caUed  fredum  or  faida,  in  the 
monuments  of  the  hrst  race,  is  known  by  the  name  of  hannum  in  those 
of  the  second  race,  as  appears  from  the  capitulary  de  partibus  Saxoniee, 
m  the  year  789. 

§  See  the  capitulaiy  of  Charlemagne,  de  villis,  where  he  ranks  tliese 
freda  among  the  great  revenues  of  what  was  called  vULt,  or  the  king's 
demesnes. 

II  See  the  3rd,  8th,  and  17th  formula,  book  I.  of  Marculfus. 

if  See  the  2nd,  3rd,  and  4th  formula  of  Marculfus,  book  I. 

**  See  the  Collections  of  those  charters,  especially  that  at  the  end 
of  the  5th  volume  of  the  historians  of  France,  published  by  the  Bene- 
dictine monks. 


Chap.  20.]         JURISDICTION  OF  THE   LOllDS.  305 

ing  a  prohibition  to  the  king's  judges  or  officers  of  entering 
upon  the  teiritoryin  order  to  exercise  any  act  of  judicature 
\vhat^oever,  or  to  demand  any  judiciary  emolument.  When 
the  king's  judges  could  no  longer  make  any  demand  in  a 
district  they  never  entered  it;  and  those  to  whom  this 
district  Avas  left  performed  the  same  functions  as  had  been 
exercised  before  l»v  the  jmlges. 

The  king's  judges  are  forbidden  al.^u  to  oldigc  the  parties 
to  give  security  for  their  appealing  before  them;  it  be- 
longed therefore  to  the  person  -who  had  received  the  terri- 
tory in  iief  to  demand  this  security.  They  mention  also 
that  tlic  king's  commissaries  shall  not  insist  upon  being 
accommodated  with  a  lodging ;  in  effect,  they  no  longer 
exercised  any  function  in  those  districts. 

The  administration  therefore  of  justice,  both  in  the  old 
and  new  fiefs,  was  a  right  inherent  in  the  very  fief  itself, 
a  lucrative  right  which  constiixited  a  part  of  it.  For  this 
reason  it  had  been  considered  at  all  times  in  this  light ; 
whence  thismaximaro.se,  that  jurisdictions  are  patrimonial 
in  France. 

Some  have  thought  that  the  jurisdictions  derived  their 
origin  from  the  manumissions  made  by  the  kings  and  lords, 
in  favour  of  their  bondmen.  But  the  German  nations,  and 
those  descended  fiom  them,  are  not  the  only  people  who 
manumitted  their  bondmen,  and  yet  they  are  the  only 
people  that  establi.shed  patrimonial  jnri.sdictions.  Besides, 
we  find  by  the  forniuliiries  of  Marculfus*  that  there  wero 
freemen  dependent  on  these  jurisdictions  in  the  earliest 
times  :  the  bondmen  were  therefore  subject  to  the  jurisdic- 
tion, because  they  were  upon  the  territory;  and  they  did 
not  give  rise  to  the  iiefs  for  having  been  annexed  to 
the  fief. 

Others  have  taken  a  shorter  cut ;  the  lords,  say  they,  and 
this  is  all  they  say,  usurped  the  jurisdictions.  But  are  the 
nations  descended  from  Germany  the  only  people  in  the 
world  that  usurped  the  rights  of  princes  ?     We  are  suffi- 

*  Pee  tho  3r(l,  4th,  and  14tli  of  the  first  book,  and  the  charter  (if 
Charlemagne,  in  the  year  771,  in  JIartcne,  toin.  i.  Anccdot.  collect.  11, 

pr.i  rij)i\'nt(!8  jiibenius  ut  nUtis  judex  j)uhliru8 homiitcn  ipxitis 

ecch^i;r  it  vioiiantcrii  ipsius  Morlmccusia  lam  iiu/enuos  quam  tt  servos, 
et  ([11  i  miper  eurum  terras  manere,  (Sic. 
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ciently  informed  by  history  that  several  other  nations 
have  encroached  npun  their  sovereigns,  and  yet  we  find  no 
other  instance  of  what  we  call  the  jurisdiction  of  the  lords. 
The  oi-igin  of  it  is  therefore  to  be  traced  in  the  usages  and 
customs  of  the  Germans. 

Whoever  has  the  curiosity  to  look  into  Loyseau  *  Avill 
1)6  surprised  at  the  manner  in  which  this  author  supposes 
the  lords  to  have  proceeded,  in  order  to  form  and  xisiirp 
their  different  jurisdictions.  They  must  have  been  the 
most  artful  people  in  the  world  ;  they  must  have  robbed 
and  plundered,  not  after  the  manner  of  a  military  nation, 
but  as  the  country  justices  and  the  attornies  rob  one 
another.  Those  brave  warriors  must  be  said  to  have 
formed  a  general  system  of  politics  throughout  all  the 
provinces  of  the  kingdom,  and  in  so  many  other  countries 
in  Europe ;  Loyseau  makes  them  reason  as  he  himself 
reasoned  in  his  closet. 

Once  more  ;  if  the  jurisdiction  was  not  a  dependence  of 
the  fief,  how  come  we  everywhere  to  tiud,  that  the  service 
of  the  fief  was  to  attend  the  king  or  the  lord,  both  in  their 
courts  and  in  the  army  ?  f 

21. —  Of  the  Territorial  Jurisdiction  of  the  Clmrches. 

The  churches  acquired  very  considerable  propei  ty.  We 
find  that  our  kings  gave  them  great  seigniories,  that  is, 
great  fiefs ;  and  we  find  jurisdictions  established  at  the 
same  time  in  the  demesnes  of  those  churches.  Whence 
could  so  extraordinary  a  privilege  derive  its  oiigin?  It 
must  certainly  have  been  in  the  nature  of  the  grant.  The 
church  land  had  this  privilege  because  it  had  not  been 
taken  from  it.  A  seigniory  was  given  to  the  church ;  and 
it  was  allowed  to  enjoy  the  same  priA^leges  as  if  it  had 
been  granted  to  a  vassal.  It  was  also  subjected  to  the 
same  service  as  it  would  have  paid  to  the  state  if  it  had 
been  given  to  a  layman,  according  to  what  we  have  already 
observed. 

The  churches  had  therefore  the  right  of  demanding  the 
payment   of  compositions  in  their   territory,  and  of  in- 

*  Treatise  of  village  jurisclictions.     Loyseau 
t  See  Mens.  Ducange  on  the  word  hominium. 
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Kisting  ni)on  the  frcdnm ;  and  a.s  those  rij^lits  necessarily 
implied  tliat  ot"  hindering  the  king's  officers  from  entering 
upon  the  territory  to  demand  these  freda  and  to  exe)''.!is(» 
acts  of  judicature,  the  right  which  ecclesiastics  had  of 
administering  justice  in  their  own  territory  was  called 
immunity,  in  Ihe  style  of  the  formularies,  of  the  charters, 
and  of  the  capitularies.* 

The  law  of  the  Kipuarians  f  forbids  the  freedom  of  the 
churches  |  to  hold  the  assembly  for  administering  justice 
in  any  other  place  than  in  the  church  where  they  were 
manumitted. §  The  churches  had  therefore  jurisdictions 
even  over  freemen,  and  held  their  placita  in  the  earliest 
times  of  the  monarchy. 

I  find  in  the  Lives  of  the  Saints,  ||  that  Clovis  gave  to  a 
certain  holy  person  power  over  a  district  of  six  leagues, 
and  exempted  it  from  all  manner  of  jurisdiction.  This,  I 
believe,  is  a  falsity,  but  it  is  a  falsity  of  a  very  ancient 
date;  both  the  truth  and  the  fiction  contained  in  tliat  life 
are  in  relation  to  the  customs  and  laws  of  those  times,  and 
it  is  these  customs  and  laws  we  are  investigating.^f 

Clotharius  II.  orders  the  bishops  or  the  nobility  who  are 
possessed  of  estates  in  distant  parts,  to  choose  upon  the 
very  spot  those  who  are  to  administer  justice,  or  to  receive 
the  judiciary  emoluments.** 

Tlie  same  prince  regulates  the  judiciary  power  between 
the  ecclesiastic  courts  and  his  olHcers.ft  The  capitulary 
of  Charlemagne  in  the  year  802  prescribes  to  the  bishops 
aaid  abbots  the  qualifications  necessary  for  their  officers 
of  justice.  Another  capitulary  of  the  same  prince  inhibits 
the  royal  officers  ||  to  exercise  any  jurisdiction  over  those 

*  See  the  Srd  and  4tii  forimilary  of  jMarculfu.s,  book  I. 

t  Ne  aliubi  nisi  ad  ecck'siam,  ubi  rcUixali  aunt,  mullum  feneaiit,  tit. 
Iviii.  sec.  1.     See  also  see.  19.     Lindembiock's  edition. 

t  Tahulariis.  §  Malluin. 

II    Vita  S.  (iermeri,  Fpiscopi  Tolosani  apud  BoUandianos  IG  Mail. 

^  See  also  the  life  ot  S.  j\Iclanius,  and  that  of  S.  Doicola. 

**  In  tlio  council  of  Paris,  in  the  year  G15.  Episcopi  vel  potenles, 
qui  in  aliiK  pogsideiit  rcriionibus,  judices  vel  missos  discussores  de  aliia 
proviiicii^  )ion  iiigtiluaiif,  nisi  da  loco  qui  Justitiaia  pirripiant  et  aliis 
reddatd.  art.  VJ.     8(;r  also  the  12th  art.  ff  Ibid.  art.  5. 

II  In  thu  Law  of  the  Lombards,  book  II.  tit.  4-i,  chap.  ii.  Lindem« 
brock's  edition. 
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wlio  are  employed  in  cultivating  cliurcli  lands,  except  they 
entered  into  that  state  by  fraud,  and  to  exempt  themselves 
from  contributing  to  the  public  charges.*  The  bishops 
assembled  at  Rheims  made  a  declaration  that  the  vassals 
belonging  to  the  respective  churches  are  vfithin  their 
immunity.f  The  capitulary  of  Charlemagne  in  the  year 
806  ordains  that  the  churches  should  have  both  criminal 
and  civil  jurisdiction  over  those  who  live  upon  their  lands-l 
In  fine,  as  the  capitulary  of  Charles,  the  Bald,  §  distin- 
guishes between  the  king's  jurisdiction,  that  of  the  lords, 
and  that  of  the  church,  I  shall  say  nothing  farther  upon 
this  subject.  11 

22. — That  the  Jurisdictions  were  established  hefore  the  End  of 
the  Second  Race. 

It  has  been  pretended  that  the  vassals  usurped  the  juris- 
diction in  their  seigniories,  during  the  confusion  of  the 
second  race.  Those  who  choose  rather  to  form  a  general 
j^roposition  than  to  examine  it  found  it  easier  to  say  that 
the  vassals  did  not  possess  than  to  discover  how  they  came 
to  possess.  But  the  jurisdictions  do  not  owe  their  origin 
to  usurpations ;  they  are  derived  from  the  primitive 
establishment,  and  not  from  its  corruption. 

"  He  who  kills  a  freeman,"  says  the  law  of  the  Bavarians, 
"  shall  pay  a  composition  to  his  relatives  if  he  has  any  ;  if 
not,  he  shall  pay  it  to  the  duke,  or  to  the  person  under 
whose  protection  he  had  pixt  himself  in  his  life- time."  %     It 

*  Servi  Aldiones,  lihellarii  antiqui,  vel  alii  noviter  facti. — Ibid. 

t  Letter  in  the  year  858,  art.  7  in  the  capitularies,  p.  108.  Sicut 
illse  res  et  facultates,  in  quibus  vivunt  clerici,  ila  et  illm  sub  consecra- 
tione  immunitatis,  stmt  de  quibus  debent  miliiare  vassalli. 

X  It  is  added  to  the  law  of  the  Bavarians,  art.  8.  See  also  the  3rd 
art.  Lindembrook's  edition,  p.  444.  Imprimis  omnium  jubendum  est  ut 
habeant  ecclesiie  earum  justifias,  et  in  vita  illorum  qui  liabitaut  in  ipsis 
ecclesiis  et  post,  tarn  in  pecuniis  quam  et  in  substantiis  eorum. 

§  In  the  year  857,  in  sijnodo  apud  Carisiacum,  art.  4,  edition  of  Balu- 
zius,  p.  96. 

II  See  the  letter  written  by  the  bishops  assembled  at  Eheims,  in  the 
year  858,  art.  7,  in  the  capitnlaries,  Baluzius's  edition,  p.  108.  Sicut 
illx  res  et  facultates,  in  quibus  vivunt  clerici,  ita  et  illm  sub  consecra- 
tione  immunitatis  sunt  de  quibus  debent  miiitare  vassalli,  &c. 

^  Tit.  iii.  chap.  xiii.  Lindembrock's  edition. 
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is  well  kno^^m  what  it  was  to  put  one's-self  under  the  pro- 
tection of  another  for  a  benefice. 

"  He  who  had  been  robbed  of  his  bundniun,"  says  the 
law  of  the  Alenians,  "  shall  have  recourse  to  the  prince  to 
whom  the  robber  is  subject ;  to  the  end  that  he  may 
obtain  a  composition."* 

"  If  a  ccntenariuH,"  says  the  decree  of  Childebert,  "  finds 
a  robber  in  another  hundred  than  his  own,  ur  in  the  limits 
of  our  laithl'ul  vassals,  and  does  not  drive  him  out,  he 
shall  1)0  answeraljle  for  the  robber,  or  purge  himself  by 
oath. "I  There  was  therefore  a  difference  between  the 
district  of  the  centenarii  and  that  of  the  vassals. 

This  decree  of  Childebert  J  explains  the  constitution  of 
Clotharius  of  the  same  j'ear,  which  being  given  for  the 
eanie  occasion  and  on  the  same  matter  ditibrs  only  in  tlie 
terms  ;  the  constitution  calling  in  truste  what  by  the  decree 
is  styled  in  terminis  Jidelium  iiodrurma.  JMcssieurs  Bignon 
and  Ducange,  who  pretend  that  in  truste  signified  anuther 
king's  demesne,  are  mistaken  in  their  conjecture.§ 

Pepin,  King  of  Italy,  in  a  constitution  that  had  been 
made  as  well  for  the  Franks  as  for  the  Lombards, |1  after 
imposing  iienalties  on  the  counts  and  other  royal  oflSceis 
for  prevarications  or  delays  in  the  administration  of  justice, 
ordains  that  if  it  happens  tliat  a  Frank  or  a  Lombard, 
possessed  of  a  fief,  is  unwilling  to  administer  justice,  the 
judge  to  whose  district  he  belongs  shall  suspend  the  exer-' 
cise  of  his  fief,  and  in  the  meantime,  either  the  judge  or 
his  commissary  shall  administer  justice.^] 

*  Tit.  85. 

t  In  the  year  595,  art.  11  and  12,  tdition  of  llm  cajiitulaiics  by  Ba- 
luziu.s  p.  I'J.  Pari  CDnditionc  rjmvenit  ul  si  una  ciiitina  in  alid  eeiiteua 
vestigiain  necuta  fuerit  el  inrencrit,  vtl  in  quihuncniKiue  Jidelium  nostra- 
rum  terminis  vestiijium  miscrit,  ct  iimum  in  idiani  centeiiam  minima 
expellere  jiotuerit,  ant  concictus  rcddut  latroncm,  &c. 

X  Si  vtxtifjius  comprolxdnr  hdronis  tamen  pruemlia  nihil  hinffemulc' 
tando  ;  ant  !-i  pcrsKjunix  Uitrontm  suum  compnhi  ndcrit,  int<fjr<ini,  sihi 
compiixitionrm  ncciiiiid.  Quad  gi  in  tnigtc  invcnitur,  nicdittalcm  coni' 
positionin  truslis  adipiirat,  id  capitale  exiijat  a  latrone,  axt.  2  uud  3. 

§  Sue  the  Ulo.-^sary  on  llie  word  truftin. 

II  Inscrtu'l  in  the  law  of  the  Loiiil)ai(l:i,  liook  II.  tit.  Hi.  see.  14.  It 
is  the  onpituhiry  of  tiie  year  7\K\  in  B.iluzius,  p.  544,  art.  1(1. 

^  Et  ai  forsifan  Francus  aut  Lominhardnii  lialitnti  licni'JicinmjnHi- 
tiam  J'acerc  twlucrit,  ille  judex  in  cujus  minidcrio  fuerit,  contradicai 
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It  appears  "by  a  capitulary  of  Charlemagne,*  that  tho 
kings  did  not  levy  the  freda  in  all  places.  Another  capitvi- 
lary  of  the  same  prince  shows  the  feudal  laws  j  and  feudal 
court  to  have  been  already  established.  Another  of  Lewis, 
the  Debonnaire,  ordains,  that  when  a  person  ])ossessed  of  a 
lief  does  not  administer  justice, |  or  hinders  it  from  being- 
administered,  the  king's  commissaries  shall  live  in  his  house 
at  discretion,  till  justice  be  administered.  I  shall  likewise 
quote  two  capitulai  ies  of  Charles,  the  Bald,  one  of  the  year 
8(51  ;§  where  We  find  the  particular  jurisdictions  esta- 
blished, with  judges  and  subordinate  officers  •  and  the 
other  of  the  year  864,|]  where  he  makes  a  distinction 
between  his  own  seigniories  and  those  of  private  persons. 

We  have  not  the  original  grants  of  the  fiefs,  because 
they  were  established  by  the  partition  which  is  known  to 
have  been  made  among  the  conquerors.  It  cannot,  there- 
fore, be  proved  by  original  contracts,  that  the  jurisdictions 
were  at  first  annexed  to  the  fiefs  :  but  if  in  the  formularies 
of  the  confirmations,  or  of  the  translations  of  those  fiefs  in 
perpetuity,  we  find,  as  already  has  been  observed,  tliat  the 
jurisdiction  was  there  established ;  this  judiciary  right 
must  certainly  have  been  inherent  in  the  fief  and  one  of 
its  chief  privileges. 

We  have  a  far  greater  number  of  records  that  establish 
the  patrimonial  jurisdiction  of  the  clergy  in  their  districts, 
than  there  are  to  prove  that  of  the  benefices  or  fiefs  of  the 
feudal   lords ;  for  which   two   reasons   may  be  assigned. 

ilU  beneficium  suum,  interim  dum  ipse  aut  missus  ejus  justitiam  faciat. 
See  also  the  same  law  of  the  Lomhards,  book  II.  tit.  52,  sec.  2,  wliich 
relates  to  the  tai)itulary  of  Charlemagne  of  the  year  779,  art.  21. 

*  'The  third  of  the  year  812,  art.  10. 

t  The  second  of  the  year  81?>,  Baluzius's  edition. 

X  Capitulare  quinium  anni  81n,  art.  23.  Baluzius's  edition,  p.  617. 
Vt  uhicumrjue  missi,  aut  ejnsnopum,  aut  ahhatem,  ant  nlium  quemlihet 
honore  prseditum  invenerint,  qui  justitiam  far.ere  noluit  vel  prohibuit,  de 
ipsius  rehua  vivant  quamdiu  in  eo  loco  justitias  faccre  debent. 

§  Edictum  in  Carisiaco  in  Baluzius,  tom.ii.  p.  152,  nnnsquisque  advo- 

ca'tus  pro  omnibus  de  sua  advoealione in  convcnicnte  ut  cum 

ministeriaHbus  de  sua  advocatione  quos  invenent  contra  hunc  bannum 
■nostrum  fecisse  ....  castiget. 

11  Edictum  Pistense,  art.  18,  Baluzius's  edition,  torn.  ii.  p.  181.  Si  in 
fiscum  nostrum  vel  in  quamcunque  immunitatem  aut  aliciijus  poter.tii 
potestatem  vel  proprietatem  conj'ugerit,  &c. 
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The  first,  that  most  of  the  records  now  extant  were  pre- 
sei'ved  or  colk'ctod  hy  the  monks,  for  tlio  use  of  tlieir 
monasteries.  The  second,  that  the  patrimony  of  tho 
several  chnrchcs  having  been  formed  b}''  particuhir  grants, 
and  by  a  kind  of  derogation  from  the  order  estal)lished,  they 
were  obliged  to  have  charters  granted  to  them  ;  whereas 
the  concessions  made  to  the  feiKlal  lords  being  consequences 
of  the  political  order,  they  had  no  occasion  to  demand,  and 
much  loss  to  preserve,  a  particular  charter.  Nay  tho 
kings  were  oftentimes  satisfied  Avith  making  a  simple 
delivery  with  the  sceptre,  as  appears  from  the  Life  of  St. 
Maur. 

But  the  third  formulary  of  Marculfus  sufficiently  proves 
that  the  privileges  of  immunity,  and  consequently  that  of 
jurisdiction,  were  common  to  the  clergy  and  the  laity, 
since  it  is  made  for  Ijoth.*  The  same  may  be  said  of  the 
constitution  of  Clotharius  Il.f 


23. — General  Idea  of  the  Abbe  du  Bos's  Book  on  the  Esta- 
blishment of  the  French  Monarchij  in  Gaul. 

Before  I  finish  this  book,  it  will  not  be  improper  to 
write  a  few  strictures  on  the  Abbe  du  Bos's  performance, 
because  my  notions  are  perpetually  contrary  to  his;  and 
if  he  has  hit  on  the  truth  I  must  have  missed  it. 

This  performance  has  imjiosed  upon  a  great  many 
because  it  is  penned  with  art ;  Itecause  the  point  in  question 
is  constantly  supposed  ;  because  the  more  it  is  deficient  in 
proofs  the  more  it  abounds  in  probabilities  ;  and,  in  fine, 
because  an  infinite  number  of  conjectures  are  laid  down  as 
princijjles,  and  thence  other  conjectures  are  inferred  as 
consequences.  The  reader  forgets  he  has  been  doubting  in 
order  to  begin  to  believe.  And  as  a  prodigious  fund  of 
erudition  is  interspersed,  not  in  the  system  but  around  it, 
the  mind  is  taken  up  with  the  appendages,  and  neglects 

*  Lib.  1.  Maximum  regni  nostri  augere  credimus  monimentum,  si 
heneficia  opportuna  locis  ecclesiarum  aut  cut  voluerin  dicere,  benevola 
delibi  rutione  conrA'dimus. 

t  I  have  already  quoted  it  in  the  preceding  cliapter,  Epiacopi  vel 
jaotentes. 
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the  principal.  Besides,  such  a  vast  multitude  of  researches 
hartll}'  permit  one  to  imagine  that  nothing  has  been  found  ; 
the  length  of  the  way  makes  us  think  that  we  have  arrived 
at  our  journey's  end. 

But  when  we  examine  the  matter  thoroughly  we  find  an 
immense  colossus  with  earthen  feet ;  and  it  is  the  eai'then 
feet  that  render  the  colossus  immense.  If  the  Abbe  du 
Bos's  system  had  been  well  grounded,  he  would  not  have 
been  obliged  to  write  three  tedious  volumes  to  prove  it ; 
he  would  have  found  everything  within  his  subject,  and 
without  wandering  on  every  side  in  quest  of  what  was 
extremely  foreign  to  it ;  even  reason  itself  wonld  have 
undertaken  to  range  this  in  the  same  chain  with  the  other 
truths.  Our  history  and  laws  would  have  told  him,  Do 
not  take  so  much  trouble,  loe  sJiall  be  your  vouchers. 

24.— T/je   same   Subject  continued.      Reflection  on  the  main 
Part  of  the  System. 

The  Abbe  du  Bos  endeavours  by  all  means  to  explode 
the  opinion  that  the  Franks  made  the  conquest  of  Gaul. 
According  to  his  system  our  kings  were  invited  by  the 
people,  and  only  substituted  themselves  in  the  place  and 
succeeded  to  the  rights  of  the  Eoman  Emperors. 

This  pretension  cannot  be  applied  to  the  time  when 
Clovis,  upon  his  entering  Gaul,  took  and  plundered  the 
towns ;  neither  is  it  applicable  to  the  period  when  he 
defeated  Syagrius,  the  Eoman  commander,  and  conquered 
the  country  which  he  held ;  it  can,  therefore,  be  referred 
only  to  the  period  when  Clovis,  already  master  of  a  great 
part  of  Gaul  by  open  force,  was  called  by  the  choice  and 
affection  of  the  people  to  the  sovereignty  over  the  rest. 
And  it  is  not  entnigh  that  Clovis  was  received,  he  must 
have  been  called ;  the  Abbe  du  Bos  must  prove  that  the 
people  chose  rather  to  live  under  Clovis  than  under  the 
domination  of  the  Eomans  or  under  their  own  laws.  Now 
the  Eomans  belonging  to  that  part  of  Gaul  not  yet  invaded 
bv  the  Barbarians  were,  according  to  this  author,  of  two 
sorts  ;  the  first  were  of  the  Armorican  confederacy,  who  had 
driven  away  the  emperor's  ofdcers  in  order  to  defend 
themselves  against  the  Barbarians,  and  to  be  governed  by 
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their  own  laws  ;  the  second  were  snbjecit  to  the  Iioman 
officers.  Now,  docs  the  Abbe  produce  any  convincing 
proofs  that  the  liomans,  who  were  still  subject  to  the 
empire,  called  in  Clovis  ?  Not  one.  Does  he  prove  that 
the  republic  of  the  Ariuoricans  invited  ( 'lovis ;  or  even 
concluded  any  treaty  with  him  ?  Not  at  all.  So  far  from 
being  able  to  tell  us  the  fate  of  this  republic  he  cannot 
even  so  much  as  prove  its  existence ;  and  notwitlistauding 
he  pretends  to  trace  it  from  the  time  of  llonorius  tt>  the 
conquest  of  Clovis,  notwithstanding  he  relates  Avith  juost 
admirable  exactness  all  the  events  of  those  times ;  still 
this  re{)ublic  remains  invisible  in  ancient  authors.  For 
there  is  a  wide  difference  between  proving  by  a  passage  of 
Zosimus  *  that  under  the  Emperor  llonorius,  the  country 
of  Armoriraj  t^nd  the  other  provinces  of  Gaul  revolted  and 
formed  a  kind  of  repuldic,  and  showing  us  that  notwith- 
standing the  different  pacifications  of  Gaul,  the  Armoricans 
formed  always  a  particular  republic,  which  continued  till 
the  coiKpiest  of  Clovis  ;  and  yet  this  is  what  he  should  have 
demonstrated  by  strong  and  substantial  proof's,  in  order  to 
establish  his  system.  For  when  we  behold  a  conqueror 
entering  a  country,  and  subduing  a  great  part  of  it  by 
force  and  open  violence,  and  .^oon  after  find  the  whole 
country  suljdued,  without  any  menti(jn  in  history  of  the 
manner  of  its  being  efiected,  Ave  have  sufficient  reason  to 
believe  that  the  affair  ended  as  it  l)egan. 

When  we  find  he  has  mistaken  this  ])oint,  it  is  easy  to 
perceive  that  his  whole  system  falls  to  the  ground  ;  and  as 
often  as  he  infers  a  consequence  from  tliese  principles 
that  Gaul  was  not  conquered  Ijy  the  Franks,  but  that  the 
Franks  were  invited  by  the  Komans,  we  may  safely 
deny  it. 

This  author  proves  his  princi^jlo  by  the  lioman  dignities 
with  which  Clovis  was  invested  :  he  insists  that  Clovis 
succeeded  to  Childeric  his  father  in  the  office  of  maijister 
mUitioi.  But  these  two  offices  are  merely  of  his  own 
creation.  S.  liemigius's  letter  to  Clovis,  on  which  he 
grounds   his  opinion,  is  only  a  congratulation  upon  hia 

*  Hist.  lib.  vi. 

t  Tutusque  tractus  Armoricus  alixque  Galliarum  pruviiicix. — Ibid. 
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accession  to  tlie  crown.*  When  the  intent  of  a  writing  is 
so  well  known  why  should  we  give  it  another  turn  ? 

Clovis,  towards  the  end  of  the  reign,  was  made  consul  by 
the  Emperor  Anastasius  :  hut  what  right  could  he  receive 
from  an  authority  that  lasted  only  one  year?  It  is  very 
probable,  says  our  author,  that  in  the  same  diploma  the 
Emperor  Anastasius  made  Clovis  pro-consul.  And,  I  say, 
it  is  very  probable  he  did  not.  With  regard  to  a  fact  lor 
which  there  is  no  foundation  the  authority  of  him  who 
denies  is  equal  to  that  of  him  who  afSrms.  But  I  have 
also  a  reason  for  denying  it.  Gregory  of  Toi^rs,  who  men- 
tions the  consulate,  says  never  a  word  concerning  the  pro- 
consulate. And  even  this  pro-consulate  could  have  lasted 
only  about  six  months.  Clovis  died  a  year  and  a  half 
after  he  was  created  consul ;  and  we  cannot  pretend  to 
make  the  pro-consulate  an  hereditary  office.  In  fine,  when 
the  consulate,  and,  if  j'ou  will,  the  pro-consulate,  were  con- 
ferred upon  him,  he  was  already  master  of  the  monarchy, 
and  all  his  rights  were  established. 

The  second  proof  alleged  by  the  Abbe  du  Bos  is  the  re- 
nunciation made  by  the  Emperor  Justinian,  in  favour  of 
the  children  and  grand-children  of  Clovis,  of  all  the  rights 
of  the  empire  over  Gaul.  I  could  say  a  great  deal  con- 
cerning this  renimciation.  We  may  judge  of  the  regard 
shown  to  it  by  the  kings  of  the  Franks,  from  the  manner 
in  which  they  performed  the  conditions  of  it.  Besides, 
the  kings  of  the  Franks  were  masters  and  peaceable 
sovereigns  of  Gaul ;  Justinian  had  not  one  foot  of  ground 
in  that  country ;  the  western  empire  had  been  destroyed 
a  long  time  before,  and  the  eastern  empire  had  no  right 
to  Gaul,  but  as  representing  the  emperor  of  the  west. 
These  were  rights  upon  rights  ;  the  monarchy  of  the  Franks 
was  already  founded  ;  the  regulation  of  their  establishment 
was  made  ;  the  reciprocal  rights  of  the  persons  and  of  the 
different  nations  who  lived  in  the  monarcliy  were  admitted, 
the  laws  of  each  nation  were  given  and  even  reduced  to 
writing.  What,  therefore,  could  that  foreign  renunciation 
avail  to  a  government  already  established  ? 

What  can  the  Abbe  mean  by  making  snch  a  parade  of 

*  Tom.  ii.  book  III.  chap,  xviii.  p.  270. 
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the  cleclanmtions  of  all  those  hishops,  who,  amidst  the  con- 
fusion aiul  total  subversion  of  the  state,  endeavour  to  Hatter 
the  conqueror?  ^Vhat  else  is  iini)lied  by  Hatterint^  but 
the  weakness  of  him  who  is  obliged  to  flatter  V  What  do 
rhetoric  and  poetry  prove  but  the  use  of  those  v(ry  arts? 
Is  it  possil)le  t(j  helj)  being  surprised  at  ( Jregorj'  of  Tours, 
who,  after  mentioning  the  assassinations  committed  by 
Clevis,  says,  that  God  laid  his  enemies  every  day  at  his 
feet,  because  he  walked  in  his  ways?  Who  doubts  but 
the  clergy  were  glad  of  Clovis's  conversion,  and  that  they 
even  reaped  great  advantages  from  it  ?  lint  who  doubts 
at  the  same  time  that  the  people  experienced  all  the 
miseries  of  conquest  and  that  the  lioman  government  sub- 
mitted to  that  of  the  Franks?  The  Franks  were  neither 
willing  nor  able  to  make  a  total  change ;  and  few  con- 
querors were  ever  seized  with  so  great  a  degree  of  madness. 
But  to  render  all  the  Abbe  du  Bos's  consequences  true, 
they  must  not  only  have  made  no  change  among  the 
Eomans,  but  they  must  even  have  changed  themselves. 

I  could  undei  take  to  prove,  by  following  this  author's 
method,  that  tlie  Greeks  never  conquered  Persia.  I  should 
t-et  out  with  mentioning  tlie  treaties  which  some  of  their 
cities  concluded  with  the  Per.sians ;  I  should  mention  the 
Greeks  who  were  in  Persian  pay,  as  the  Franks  were  in  the 
pay  of  the  liomaus.  And  if  Alexander  entered  the  Persian 
teriitories,  besieged,  took  and  destroyed  the  city  of  Tyre, 
it  was  only  a  particular  affair  like  that  of  Sj'agiius.  But, 
behold  the  Jewish  pontiff  goes  forth  to  meet  him.  Listen 
to  the  oracle  of  Jupiter  Amnion.  Pecollect  how  he  had 
been  predicted  at  Gordium.  See  what  a  number  of  towns 
crowd,  as  it  were,  to  submit  to  him  ;  and  how  all  the 
satraps  and  grandees  come  to  pay  him  obeisance.  He  put 
on  the  Persian  dress;  this  is  Clovis's  consular  robe.  iJoea 
not  Darius  offer  him  one  half  of  his  kingdom  ?  Is  not 
Darius  assassinated  like  a  tyrant  ?  Do  not  the  mother  and 
wife  of  Darius  weep  at  the  death  of  Alexander?  Were 
Quintius  Curtius,  Airian,  or  Plutarch,  Alexander's  con- 
temporaries? lias  not  the  invention  of  printing  afforded 
us  great  light  which  those  authors  wanted?*     iSueh  is  the 

*  Sec  the  pri-luuiuary  discouise  of  the  Abbe  du  Bos. 
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history  of  the  '  Establishment  of  the  French  Monarchy  in 
Gaul.* 

25. — Of  the  French  Nobility. 

The  Abbe  du  Bos  maintains,  that  at  the  commencement 
of  our  monarchy  there  was  only  one  order  of  citizens  among 
the  Franks.  This  assertion,  so  injurious  to  the  noble  blood 
of  our  principal  families,  is  equally  affronting  to  the  three 
great  houses  which  successively  governed  this  realm.  The 
origin  of  their  grandeur  would  not,  therefore,  have  been  lost 
in  the  obscurity  of  time.  History  might  point  out  the 
ages  when  the}-  were  plebeian  families ;  and  to  make  Chil- 
deric,  Pepin  and  Hugh  Capet  gentlemen,  we  should  be 
obliged  to  trace  their  ^^edigree  among  the  Eomanis  or 
Saxons,  that  is,  among  the  conquered  nations. 

This  author  grounds  his  opinion  on  the  Salic  law.*  By 
that  law,  he  says,  it  plainly  appears  that  there  were  not 
two  different  orders  of  citizens  among  the  Franks :  it 
allowed  a  composition  of  two  hundred  sous  for  the  murder 
of  any  Frank  whatsoever ;  f  but  among  the  Eomans  it 
distinguished  the  king's  guest,  for  whose  death  it  gave  a 
composition  of  three  hundred  sous,  from  the  Eoman  pro- 
prietor to  whom  it  granted  a  hundred,  and  from  the 
lioman  tributary  to  whom  it  gave  only  a  composition  of 
forty-five.  And  as  the  difference  of  the  compositions 
formed  the  principal  distinction,  he  concludes  that  there 
was  but  one  order  of  citizens  among  the  Franks,  and  three 
among  the  Eomans. 

It  is  astonishing  that  his  very  mistake  did  not  set  him 
right.  And,  indeed,  it  would  have  been  very  extraordinary 
that  the  Eoman  nobility  who  lived  under  the  domination 
of  the  Franks  should  have  had  a  larger  composition,  and 
been  persons  of  much  greater  importance  than  the  most 
illustrious  among  the  Franks,  and  their  greatest  generals. 
^Vhat  probability  is  there,  that  the  conquering  nation 
should  have  so  little  respect  for  themselves,  and  so  great 

*  See  the  establishment  of  the  French  Monarchy,  vol.  iii.  book  VI. 
chap.  iv.  p.  304. 

t  He  cites  the  44th  title  of  this  law,  and  the  law  of  the  Kipuarian*. 

tit.  7  and  36. 
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a  regard  for  tlio  ctnuiuercd  people?  JVsides,  onr  autlior 
quotes  the  laws  of  otlier  luirharovis  nations  which  ]>rovo 
that  they  had  different  orders  of  citizens.  Now  it  would 
be  a  matter  of  astonishment  that  this  general  rule  slionld 
have  failed  only  among  th  Franks,  ilence  lie  ought  to 
have  concluded  either  that  he  did  not  rightly  understand 
or  that  he  niisa]i])lied  the  passages  of  the  Salic  law, 
which  is  actually  the  case. 

Ui'on  opening  this  law,  avo  find  that  the  composition 
for  the  death  of  an  Antrustio,*  that  is,  of  the  king's  vassal, 
was  six  hundred  sons ;  and  that  for  the  death  of  a  Ivoman, 
who  was  the  king's  guest,  was  only  three  hundred. f  W  o 
find  there  likewise  that  the  composition  J  for  the  death  of 
an  ordinary  Frank  was  two  hundred  sous  ;  §  and  for  the 
death  of  an  ordinary  Koman,  was  only  one  hundred. ||  For 
the  death  of  a  Koman  tributaiy,lf  who  was  a  kind  of  bond- 
man or  freedraan,  they  paid  a  composition  of  forty-fivo 
sous  :  but  I  shall  take  no  notice  of  this,  any  more  than  of 
the  composition  for  the  murder  of  a  Frank  bondman  or  of 
a  Frank  freedman,  because  this  third  order  of  persons  is 
out  of  the  question. 

What  does  oiir  author  do  ?  He  is  quite  silent  Avith 
respect  to  the  first  order  of  persons  among  the  Franks, 
that  is  the  article  relating  to  the  Antrustios;  and  after- 
wards upon  comparing  the  ordinary  Frank,  for  whose 
death  they  paid  a  com])osition  of  two  hundred  sous,  with 
those  whom  ho  distinguishes  under  three  orders  among 
the  Iiomans,  and  for  whuse  death  they  jjaid  different 
compositions,  he  finds  that  there  w^as  oidy  one  order  of 
citizens  among  the  Franks,  and  that  tliere  were  three 
among  the  Eomans. 

As  the  Abbe  is  of  opinion  that  there  was  only  one  order 
of  citizens  among  the  Franks,  it  Avould  have  been  lucky 
for  him  that  there  had  been  only  one  order  also  among  the 

*  Qui  in  triide  dominlca  est,  tit.  44,  sec.  4,  and  this  relates  to  tlie  13th 
fonnulaiy  of  jMarciiUus,  de  rrtjis  Antrustione.  Sec  al;<<)  the  tith;  (i(!,  of 
tlic  Salie  law,  sees.  U  ami  4,  and  the  title  74;  and  the  law  of  the  Hipuarians, 
tit.  1 1,  and  the  Capitulary  of  Charles,  the  Bald,  apud  Carigiacum,  in  the 
year  877,  diap.  xx. 

t  Salic  law,  tit.  44,  sec.  6.  J  Tit.  44,  .«or.  4. 

§  Tit.  44,  sees.  1-7.  1|  Tit.  44,  sec.  15.  ^  Tit.  44,  sec.  7. 
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Burgundians,  because  their  kingdom  constituted  one  of 
the  principal  branches  of  our  monarchy.  But  in  their 
codes  we  find  three  sorts  of  compositions,  one  for  the 
Burgundians  or  Koman  nobility,  the  other  for  the  Burgun- 
dians or  Romans  of  a  middling  condition,  and  the  third 
for  those  of  a  lower  rank  in  both  nations.*  He  has  not 
quoted  tJiis  law. 

It  is  very  extraoi'dinary  to  see  in  what  manner  he 
evades  those  passages  which  press  him  hard  on  all  sides. "J* 
If  yoi;  speak  to  him  of  the  grandees,  lords  and  the  nobility, 
these,  he  says,  are  mere  distinctions  of  respect,  and  not  of 
order ;  they  are  things  of  courtesy,  and  not  legal  privileges ; 
or  else,  he  says,  those  people  belonged  to  the  king's 
council ;  nay,  they  possibly  might  be  Eomans  :  but  still 
there  was  only  one  order  of  citizens  among  the  Franks. 
On  the  other  hand,  if  jon  sjieak  to  him  of  some  Franks  of 
an  inferior  rank, J  he  says,  they  are  bondmen;  and  thus 
he  interprets  the  decree  of  Childebert.  But  I  must  stop 
here  a  little,  to  inquire  farther  into  this  decree.  Our 
author  has  rendered  it  famous  by  availing  himself  of  it  in 
order  to  prove  two  things :  the  one  that  all  the  com- 
positions we  meet  with  in  the  laws  of  the  Barbarians  were 
only  civil  fines  added  to  corporal  punishments,  which 
entirely  subverts  all  the  ancient  records  ;  §  the  other,  that 
all  freemen  were  judged  directly  and  immediately  by  the 
king, II  which  is  contradicted  by  an  infinite  number  of 
passages  and  authorities  informing  us  of  the  judiciary 
order  of  those  times.^f 

This  decree,  which  was  made  in  an  assembly  of  the 
nation,**  says,  that  if  the  judge  finds  a  notorious  robber, 

*  Si  quis  quolibet  casu  dentem  optimati  Burgundioni  vel  Bomano 
nobili  exeus^erit,  solidos  viginti  quinque  cogatur  exsolvere  ;  de  medio- 
crihus  personis  ingenuis  tarn  Burgundionihus  quam  Bomanis  si  dens 
excussus  fuerit,  decern  solidis  componatur :  de  inferiorihus  personis, 
quinque  solidos,  art.  1,  2,  and  3,  of  tit.  26,  of  the  law  of  the  Bur- 
gundians, 

t  Establishment  of  the  French  Monarchy,  vol.  3,  book  VI.  chap.  iv. 
and  V.  X  Ib'd.  vol.  3,  chap.  v.  pp".  319  and  320. 

§  Ibid.  vol.  3,  book  VI.  chap.  iv.  pp.  307  and  3'.'8. 

!i  Ibid.  p.  309,  and  in  the  following  chapter,  pp.  310  and  320. 

•f  See  tlie  2Sth  book  of  this  work,  chap,  xxviii. ;  and  the  31st  book, 
chap.  viii. 

**  Itaque  colonia  convenit  et  ita  hannivimus,  ut  unusquisque  jude' 
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he  must  conimaiul  him  to  Lc  tied,  in  order  to  be  carried 
before  the  king,  .si  Francus  fticrit ;  but  if  ho  is  a  weaker 
person  (dchilior  persona),  ho  shall  be  hanged  on  the  spot. 
According  to  the  Abbe  du  Bos,  Frnucus  is  a  freeman, 
dehilior  jjersona  is  a  bondman.  I  shall  defer  entering  for  a 
moment  into  the  signification  of  the  word  Francus,  and 
begin  with  examining  what  can  be  understood  by  these 
words,  a  weaker  person.  In  all  languages  whatsoever, 
every  comparison  necessarily  supposes  three  terms,  the 
greatest,  the  less  degree,  and  the  least.  If  none  were 
here  nuant  but  freemen  and  bondmen,  they  would  have 
Baid  a  hondrnan,  and  not  a  man  of  less  power.  Therefore 
dehilior  persona  does  not  signify  a  bondman,  but  a  person 
of  a  superior  condition  to  a  bondman.  Upon  this  su])posi- 
tion,  F^raneits  cannot  mean  a  freeman,  but  a  powerful  man  ; 
and  this  word  is  taken  hero  in  that  acceptation,  because 
among  the  Franks  there  were  always  men  who  had 
greater  power  than  others  in  the  state,  and  it  was  more 
difficult  for  the  judge  or  count  to  chastise  them.  This 
construction  agrees  very  well  with  many  capitularies* 
Avhere  wo  find  the  cases  in  which  the  criminals  were 
to  be  carried  before  the  king,  and  those  in  which  it  was 
otherwise. 

It  is  mentioned  in  the  life  of  Lewis,  the  Debonuaire,t 
written  by  Tcgan,  that  the  bishops  were  the  principal 
caTise  of  the  humiliation  of  that  emperor,  especially  those 
who  had  been  bondmen  and  such  as  were  born  among  the 
Barbarians.  Tegan  thus  addresses  Hebo,  whom  this 
jirince  had  drawn  from  the  state  of  servitude,  and  made 
Archbishop  of  Kheims :  What  recompense  did  the  emperor 
receive  from  you  for  so  many  benefits  ?  He  made  you  a  free- 
man, hxit  did  not  ennoble  you,  because  he  could  not  give  you 
nobility  after  having  given  you  your  liberty.'^ 


criminomm  hifronem  ut  audierit,  ad  casam  suam  amhulet  et  ipmm 
lajarc  facial ;  ita  ut  si  Francus  fuerit,  ad  iiosiram  lirxsentiamdiriijalur  ; 
ct  si  dehilior  persona  fuerit,  in  loco  pendalur. — Capitulary,  of  Baluzius'a 
edition,  torn.  i.  p.  19. 

*  Slc  the  2bth  book  of  this  work,  chap,  xxviii. ;  and  the  31.-it  book, 
chap.  viii.  t  Chap,  xliii.  and  xliv. 

X  O  qunlem  remunerationeui  reddidlsti  ei !  fecit  te  liberuin,  non 
nobilem,  quod  impoasibile  est  post  libertattni. — Ibid. 
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This  passage  which  i:)roves  so  strongly  the  two  orders 
of  citizens  does  not  at  all  confound  the  Abbe  du  Bos.  IJe 
answers  thus  :  *  Tlie  meaning  of  this  passage  is  not  that 
Lewis,  the  Dcbonnaire,  was  incapable  of  introducing  Heho  into 
the  order  of  the  nobiliti/.  Heho,  as  Archbishop  of  RJieinis,  must 
have  been  of  the  first  order,  suiierior  to  that  of  the  nobility. 
I  leave  the  reader  to  judge  whether  this  be  not  the 
meaning  of  that  passage ;  I  leave  him  to  judge  whether 
there  be  any  question  here  concerning  a  precedence  of  the 
clergy  over  the  nobility.  This  passage  proves  only,  continues 
the  same  writer,|  tliat  the  free  born  subjects  were  qualified  as 
noblemen  ;  in  the  common  acceptation,  noblemen  and  men  who 
are  free-born  have  for  this  long  time  signified  the  same  thing. 
What !  because  some  of  our  burghers  have  lately  assumed 
the  quality  of  noblemen,  shall  a  passage  of  the  life  of 
Lewis,  the  Debonnaire,  be  applied  to  this  sort  of  people  ? 
And  perhaps,  continues  he  still,  J  Heho  had  not  been  a  bond- 
man among  the  Franks,  but  among  the  Saxons,  or  some  other 
German  nation,  ivhere  the  people  were  divided  into  several 
orders.  Then,  because  of  the  Abbe  du  Bos's  perhnps,  there 
must  have  been  no  nobility  among  the  nation  of  the 
Franks.  But  he  never  applied  a  perhaps  so  badly.  We 
have  seen  that  Tegan  distinguishes  the  bishops, §  who  had 
opposed  Lewis,  the  Debonnaire,  some  of  whom  had  been 
bondmen,  and  others  of  a  barbarous  nation.  lie  bo 
belonged  to  the  former  and  not  to  the  latter.  Besidt^s,  I 
do  not  see  how  a  bondman,  such  as  Hebo,  can  be  said  to 
have  been  a  Saxon  or  a  German  ;  a  bondman  has  no  family, 
and  consequently  no  nation.  Lewis,  the  Debonnaire, 
manumitted  Hebo  ;  and  as  bondmen  after  their  manu- 
mission embraced  the  law  of  their  master,  Hebo  had 
become  a  Frank,  and  not  a  Saxon  or  German. 

I  have  been  hitherto  acting  otJeusively  ;  it  is  now  time 
to  defend  myself.     It  will  be  objected  to  me,  that  indeed 

*  Establishment  of  the  French  Blonarchy,  vol.  3,  book  TI.  cliaji.  iv. 
p.  316.  _  t  Ibid.  p.  316.  J  Ibid. 

§  Omnes  episcopi  molesti  fuerunt  Ludovico.  et  maxime  ii  quos  e 
servili  conditione  honoratos  habehcd,  cum  his  qui  ex  harharis  nation ibus 
ad  hoc  fastigium  perductt  sunt. — De  .cjestis  Ludovici  Pii,  cap.  xliii, 
and  xliv. 
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the  body  of  the  Antrustios  formed  a  distinct  order  in  the 
Btate  from  that  of  the  freemen  ;  but  as  the  fiefs  were  at 
first  precarious,  and  afterwards  for  life,  this  could  not 
form  a  nobleness  of  descent,  since  the  privileges  werft  not 
annexed  to  an  hereditary  fief.  This  is  the  objection 
which  induced  M.  do  Valois  to  think  that  there  was  only 
one  order  of  citizens  among  the  Franks ;  an  t)pinion 
which  the  Ablje  du  Bos  has  borrowed  of  him,  and  wliich 
he  has  absolutely  spoiled  with  so  many  bad  arguments. 
Be  that  as  it  may,  it  is  not  the  Abbe  du  Bos  that  could 
make  this  objection.  For  after  having  given  three  orders 
of  Koman  nobility,  and  the  quality  of  the  king's  guest  for 
the  first,  he  could  not  pretend  to  say  that  this  title  was  a 
greater  mark  of  a  noble  descent  than  that  of  Antrustio. 
But  I  must  give  a  direct  answer.  The  Antrustios  or 
trusty  men  were  not  such  because  thej''  were  possessed 
of  a  fief,  but  that  they  had  a  fief  given  them  because  they 
were  Antrustios  or  trusty  men.  The  reader  may  please  to 
recollect  what  has  been  said  in  the  beginning  of  this 
book.  They  had  not  at  that  time,  as  they  had  afterwards, 
the  same  fief :  but  if  they  had  not  that  they  had  another, 
because  the  fiefs  were  given  at  their  birth,  and  because 
they  were  often  granted  in  the  assemblies  of  the  nation, 
and,  in  fine,  because  as  it  was  the  interest  of  the  nobility 
to  receive  them  it  was  likewise  the  king's  interest  to 
grant  them.  These  families  were  distinguished  by  their 
dignity  of  trusty  men,  and  by  the  privilege  of  being 
qualified  to  swear  allegiance  for  a  fief.  In  the  following 
book  *  I  shall  demonstrate  how  from  the  ciicumstances  of 
the  time  there  were  freemen  who  were  permitted  to  enjoy 
this  great  privilege,  and  consequently  to  enter  into  the  order 
of  nobility.  This  was  not  the  case  at  the  time  of  Gontram, 
and  his  nephew  Childebert ;  but  so  it  was  at  the  time  of 
Charlemagne.  But  though  in  that  prince's  reign  the 
freemen  were  not  incapable  of  possessing  fiefs,  yet  it 
appears,  by  the  above-cited  passage  of  Tegan,  that  the 
emancipated  serfs  were  absolutely  excluded.  Will  the  Abbe 
du  Bos,  who  carries  us  to  Turkey  to  give  us  an  idea  of  the 

*  Chap,  xxiii. 
VOL.   II.  T 
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ancient  French  nobility ;  *  will  he,  I  say,  pretend  that 
they  ever  complained  among  the  Turks  of  the  elevation  of 
people  of  low  birth  to  the  honours  and  dignities  of  the 
state,  as  they  complained  under  Lewis,  the  Debonnaire, 
and  Charles,  the  Bald?  There  was  no  complaint  of  that 
kind  under  Charlemagne,  because  this  prince  always 
distinguished  the  ancient  from  the  new  families ;  which 
Lewis,  the  Debonnaire,  and  Charles,  the  Bald,  did  not. 

The  public  should  not  forget  the  obligation  it  owes  to 
the  Abbe  du  Bos  for  several  excellent  performances.  It 
is  by  these  works,  and  not  by  his  history  of  the  Establish- 
ment of  the  French  monarchy,  we  ought  to  judge  of  his 
merit.  He  committed  very  great  mistakes,  because  he 
had  more  in  view  the  Count  of  Boulainvilliers's  work 
than  his  own  subject. 

From  all  these  strictures  I  shall  draw  only  one  reflection  : 
if  so  great  a  man  was  mistaken  how  cautiously  ought  I 
to  tread  ? 


BOOK  XXXI. 


THEOEY  OF  THE  FEUDAL  LAWS  AMONG  THE  FRANKS, 
IN  THE  RELATION  THEY  BEAR  TO  THE  REVOLUTIONS 
OF   THEIR  MONARCHY. 


1. — Changes  in  the  Offices  and  in  the  Fiefs. 

The  counts  at  first  were  sent  into  their  districts  only 
for  a  year ;  but  they  soon  purchased  the  continuation  of 
their  offices.  Of  this  we  have  an  example  in  the  reign  of 
Clevis's  grandchildren.  A  person  named  Peonius  was 
count  in  the  city  of  Auxerre ;  f  he  sent  his  son  Mummolus 

*  Establishment  of  the  French  Monarchy,  vol.  .S,  book  VI.  chap,  iv, 
p.  302.  t  Gregory  of  Tours,  book  IV.  chap.  xlii. 
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with  money  to  Gontrara,  to  prevail  upon  liim  to  continue 
him  in  his  employment ;  the  son  gave  the  money  for  him- 
self, and  obtained  tlie  father's  ])lace.  'i'he  kings  had 
already  begun  to  spoil  their  own  favours. 

Though  by  the  laws  of  the  kingdom  tlie  fiefs  were 
precarious,  yet  they  were  neither  given  nor  taken  away  in 
a  capricious  and  arbitrary  manner ;  nay,  the}"^  were  gener- 
ally one  of  tbe  princi})al  subjects  debated  in  the  national 
assemldies.  It  is  natural,  however,  to  imagine  that 
corruption  crept  into  this  as  well  as  the  other  case ; 
and  that  the  possession  of  tlie  fiefs,  like  that  of  the 
counties,  was  continued  for  money. 

I  shall  show  in  the  course  of  this  book,*  that,  indepen- 
dently fif  the  grants  which  the  princes  made  for  a  certain 
time,  there  were  others  in  ]ierpetuity.  The  court  wanted 
to  revoke  the  former  grants ;  this  occasioned  a  general 
discontent  in  the  nation,  and  was  soon  followed  by  that 
famous  revolution  in  French  history,  whose  first  epoch 
was  the  amazing  spectacle  of  the  execution  of  Brunehault. 

That  this  queen,  who  w^as  daughter,  sister  and  mother 
of  so  many  kings,  a  queen  to  this  very  day  celebrated  for 
public  monuments  worthy  of  a  Knman  ajdile  or  proconsul, 
bom  ^vith  an  admirable  genius  for  affairs,  and  endowed 
with  qualities  so  long  respected,  should  see  herself  of 
a  sudden  exposed  to  so  slow,  so  ignominious  and  cruel  a 
torture,!  by  a  king  whose  authority  was  but  indifferently 
established  in  the  nation,;}:  would  appear  very  extraordi- 
nary, had  she  not  incurred  that  nation's  displeasure  for 
some  particular  cause.  Clotharius  reproaclKnl  her  with 
the  murder  of  ten  kings ;  but  two  of  them  he  had  put  to 
death  himself;  the  death  of  some  of  the  others  was 
owing  to  chance,  or  to  the  villainy  of  another  queen  ;  § 
and  a  nation  that  had  permitted  Fredegunda  to  die  in  her 
bed, II  that  had  even  opposed  the  pimishment  of  her 
flagitious  crimes,  ought  to  have  been  very  different  with 
respect  to  those  of  Brunehault. 

She   was   put   upon   a   camel,    and   led    ignominiousl^y 

*  Chap.  vii.  t  Fredegarius's  ChioTiiclc,  cliap.  xlii. 

X  Clothnrius  II.  son  of  Cliilpiric,  nnd  the  father  of  Dagobcrt. 

§  Fredegarius's  Clironiclr,  cliaj).  xlii. 

II  See  Gregory  of  Touru,  book  Ylll.  chap.  xxxL 

Y   2 
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through  the  army  ;  a  certain  sign  that  she  had  given 
great  offence  to  those  troops.  Fredegarius  relates,  that 
]'rotariiis,*  Brunehault's  favourite,  stripped  the  lords  of 
their  property,  and  filled  the  exchequer  with  the  plunder ; 
that  he  humbled  the  nobility,  and  that  no  person  could  be 
sure  of  continuing  in  any  office  or  employment.  The 
army  conspired  against  him,  and  he  was  stabbed  in  his 
tent ;  but  Brunehault  either  by  revenging  his  death,  or  by 
pursuing  the  same  plan,|  became  every  day  more  odious 
t'l  the  nation.;]: 

Clotharius,  ambitious  of  reigning  alone,  inflamed  more- 
over with  the  most  furious  revenge,  and  sure  of  perishing 
if  Brunehault's  children  got  the  upper  hand,  entered  into 
a  conspiracy  against  himself;  and  whether  it  was  owing 
to  ignorance,  or  to  the  necessity  of  his  circumstances,  he 
became  Brunehault's  accuser,  and  made  a  terrible  example 
of  that  princess. 

Warnacharius  had  been  the  very  soul  of  the  conspiracy 
formed  against  Brunehault.  Being  at  that  time  mayor  of 
Burgundy,  he  made  Clotharius  consent  that  he  should  not 
be  displaced  while  he  lived.§  By  this  step  the  mayor 
could  no  longer  be  in  the  same  case  as  the  French  lords 
before  that  period ;  and  this  authority  began  to  render 
itself  independent  of  the  regal  dignity. 

It  was  Brunehault's  unhappy  regency  which  had  ex- 
asperated the  nation.  So  long  as  the  laws  subsisted  in 
their  full  force,  no  one  could  grumble  at  having  been 
deprived  of  a  fief,  since  the  law  did  not  bestow  it  upon 
him  in  perpetuitj^  But  when  fiefs  came  to  be  acquired 
by  avarice,  by  bad  practices  and  corruption,  they  com- 
plained of  being  divested,  by  irregular  means,  of  things 
that  had  been  irregularly  acquired.     Perhaps  if  the  public 

*  Sibva  illi  fuit  contra  personas  iniqidtas,  fisco  nimium  tribuens,  de 

rebus  2)ersonarum  ingeniose  fiscum  vellens  iinplere ut  nullus 

reperiretur  qui  gradum  quern  arripuerat  potuisset  adsumere. — Fredeg. 
Ciiron.  cap.  xxvii.,  iu  the  year  605. 

t  Ibid.  cap.  xxviii.,  in  the  year  607. 

X  Ibid.  cap.  xli.  in  the  year  61.3.  Burgundix  Farones,  tam  episcopi 
quam  cxteri  Leudes,  timentes  Brunechildem  et  odium  in  earn  habentes, 
consilium  inientes,  &c. 

§  Ibid.  cap.  xlii.,  in  the  year  613.  Sacramento  a  Clothario  accepto 
lie  unquam  vitx  sux  temporibus  degraderetur. 
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good  had  been  the  motive  of  the  revocation  of  those  grants, 
nothing  wouhl  have  been  said  ;  but  they  pretendeil  a 
regard  for  order  while  they  were  openly  abetting  the 
princii)les  of  corruption  ;  the  fiscal  rights  were  claimed  in 
order  to  lavish  the  public  treasure ;  and  grants  were  no 
longer  the  reward  or  the  encouragement  of  services. 
Brunehault,  from  a  corrui)t  spirit,  wanted  to  reform  the 
abuses  of  the  ancient  corruption.  Iler  caprices  were  not 
owing  to  weakness,  the  vassals  and  the  great  officers, 
thinking  themselves  in  danger,  prevented  their  own  by 
her  ruin. 

We  are  far  from  having  all  the  records  of  tlie  transac- 
tions of  those  days  ;  and  the  writers  of  chronicles,  who 
understood  very  nearly  as  much  of  the  lustory  of  tlieir 
time  as  our  peasants  know  of  ours,  are  extremely  barren. 
Yet  we  have  a  constitution  of  Clotharius,  given  in  the 
council  of  I'aris,*  for  the  reformation  of  abuses,!  which 
shows  that  this  prince  put  a  stoj)  to  the  complaints  that 
had  occasioned  the  revc)lution.  On  the  one  hand,  he 
confirms  all  the  giants  that  had  been  made  or  confirmed 
by  the  kings  his  predecessors ;  J  and  on  the  other,  he 
ordains  that  whatever  had  been  taken  from  his  vassals 
should  be  restored  to  them.§ 

This  was  not  the  only  concession  the  king  made  in 
that  council ;  he  enjoined  that  whatever  had  been 
innovated,  in  opposition  to  the  privileges  of  the  clergy, 
should  be  redressed ;  ||  and  he  moderated  the  influence  of 
the  court  in  the  election  of  Jjisho]is.1[  lie  even  reformed 
the  fiscal  affairs,  ordaining  that  all  the  new  censuses 
should  be  abolished,**  and  that  they  should  not  levy  any 

*  Some  time  after  Crunehaulfs  execution,  in  the  year  G15.  Soo 
Baluzius's  edition  of  the  Capitularies,  p.  21. 

t  Qiuv  contra  rationis  ordinem  (tela  vel  ordinata  sunt  tie  in  antea, 
quodanrtat  dicinifas,  a)ntingant,  disposuerimus,  Chrialo  prxsale,  p'  r 
hujus  (dicti  noKtri  (enorcm  gcntraliter  emendure. — Ibid.  art.  1(J. 

X  Ibid.  art.  lU.  §  Ibid.  art.  17. 

II  JiY  quod  per  tempera  ex  hoc  prmtermissum  est  vel  dehinc  perpettia- 
liter  obKirvftur. 

^  Jta  ut  episcopo  deredente,  i)i  loco  ipsius  qui  a  Metropolitano  ordi- 
nari  di'hit  cum  provincinlibus,  a  cltro  et  populo  <ii(j<dur  ;  et  si  persona 
condiyna  J'uerit,  )>cr  ordinationem  principis  ordinitur;  vel  ri-rti-  si  dc 
patalio  I'liijidir.  pi  r  mi  rittun  jurson.r  it  dorlrin;i;  nnlinilur. —  Ibid.  ait.  1. 

**  Et  ubicumque  census  iiocus  inipie  additus  tsi,  emetuletur.—  Art.  8. 
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toll  established  since  the  deaths  of  Gontram,  Sigebert  and 
Chilperic ;  *  that  is,  he  abolished  whatever  had  been  done 
during  the  regencies  of  Fredegunda  and  Brunehanlt.  He 
forbad  the  driving  of  his  cattle  to  graze  in  private  people's 
grounds ;  f  and  we  shall  presently  see  that  the  reforma- 
tion was  still  more  general,  so  as  to  extend  even  to  civil 
affairs, 

2. — How  the  Civil  Government  ivas  reformed. 

Hitherto  the  nation  had  given  marks  of  impatience  and 
levity  with  regard  to  the  choice  or  conduct  of  her  masters  ; 
she  had  regulated  their  differences  and  obliged  them  to 
come  to  an  agreement  among  themselves.  But  now  she 
did  what  before  was  quite  unexampled ;  she  cast  her  eyes 
on  her  actual  situation,  examined  the  laws  coolly,  provided 
against  their  insufficiency,  repressed  violence  and  mode- 
rated the  regal  power. 

The  bold  and  insolent  regencies  of  Fredegunda  and 
Brunehault  had  less  surprised  than  roused  the  nation. 
Fredegunda  had  defended  her  horrid  cruelties,  her  poison- 
ings and  assassinations  by  a  repetition  of  the  same  crimes  ; 
and  had  behaved  in  such  a  manner  that  her  outrages  were 
rather  of  a  private  than  public  nature.  Fredegunda  did 
more  mischief:  Brunehault  threatened  more.  In  this 
crisis  the  nation  was  not  satisfied  with  rectifying  the 
feudal  sj'stem ;  she  was  also  determined  to  secuie  her 
civil  government.  For  the  latter  was  rather  more  corrupt 
than  the  fornier ;  a  corruption  the  moi-e  dangerous  as  it 
was  more  inveterate,  and  connected  rather  with  the  abuse 
of  manners  than  with  that  of  laws. 

The  history  of  Gregory  of  Tours  exhibits,  on  the  one 
hand,  a  fierce  and  barbarous  nation ;  and  on  the  other, 
kings  remarkable  for  the  same  ferocity  of  temper.  Those 
princes  were  bloody,  iniquitous  and  cruel,  because  such 
was  the  character  of  the  whole  nation.  If  Christianity 
appeared  sometimes  to  soften  their  manners,  it  was  only 
bj"  the  circumstances  of  terror  with  which  this  religion 
alarms  the  sinner ;  the  church  supported  herself  against 
them  by  the  miraculous  operations  of  her  saints.     The 

*  Ibid.  art.  9.  t  Ibid.  art.  21. 
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kings  would  not  commit  saciilego,  because  they  (headed 
the  punisliiiieuts  inflicted  on  that  species  of  guilt :  but 
this  excepted,  either  in  tho  riot  of  past'.'on  or  in  the  cool- 
ness of  deliberation,  they  perpetrated  tho  most  horrid 
crimes  and  barbarities  where  divine  vengeance  did  not 
appear  so  immediately  to  overtake  the  criminal.  Tho 
Franks,  as  I  have  already  observed,  bore  with  cruel  kings, 
because  they  were  of  tho  same  disposition  themselves ; 
they  were  not  shocked  at  the  iniquity  and  extortions  of 
their  princes,  because  this  was  the  national  characteristic. 
There  had  been  many  laAvs  established,  but  it  was  usual 
for  the  king  to  defeat  them  all,  by  a  kind  of  letter  called 
prec('2)ti^,*  which  rendered  them  of  no  effect ;  they  weie 
somewhat  similar  to  tho  rescripts  of  tho  Koman  Emperors  ; 
whether  it  be  that  our  kings  borrowed  this  usage  Jrom 
those  princes,  or  whether  it  was  owing  to  their  own 
natural  temper.  Wo  see  in  Gregory  of  Tours,  that  they 
perpetrated  murder  in  cool  blood,  and  put  the  accused  to 
death  unheard ;  how  they  gave  precepts  for  illicit  marri- 
ages ;  t  for  transferring  successions  ;  for  deju'iving  relatives 
of  their  riglit ;  and,  in  line,  marrying  consecrated  virgins. 
They  did  not,  indeed,  assume  the  whole  legislative  power, 
but  they  dispensed  with  the  execution  of  the  laws. 

Clotharius's  constitution  redressed  all  these  grievances  : 
no  one  could  any  longer  be  condemned  without  being 
heard :  J  relatives  were  made  to  succeed,  according  to  the 
order  established  by  law ;  §  all  precepts  for  marrying 
religious  women  were  declared  null ;  ||  and  those  who  had 
obtained  and  made  use  of  them  were  severely  punished. 
We  might  know  perhaps  more  exactly  his  determinations 
with  regard  to  these  precepts,  if  the  thirteenth  and  the  next 
two  articles  of  this  decree  had  not  been  lost  through  tlio 
injuiy  of  time.  We  have  only  the  first  words  of  this 
thirteenth  article,    ordaining   that   the  precepts  shall  be 

*  They  were  orders  which  tho  king  sent  to  tlie  judges  to  do  or  fo 
tolerate  things  contrary  to  law. 

f  SfC  Gregory  of  Tours,  book  IV.  p.  227.  Both  our  history  and 
the  charters  are  full  of  this;  and  tlie  extent  of  tht-so  abuses  appears 
especially  in  Clotluirius's  constitution,  inserti-d  in  the  edition  of  tlio 
Capitularies  made  to  reform  them,     liuluzins's  edition,  p.  7. 

X  Art.  22.  §  Ibid.  art.  U.  ||  Ibiil. 
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observed,  whicli  cannot  bo  understood  of  those  lie  had  just, 
abolished  by  the  same  law.  We  have  another  constitutiou 
by  the  same  prince,*  which  is  in  relation  to  his  decree, 
and  corrects  in  the  same  manner  every  article  of  the 
abuses  of  the  precepts. 

True  it  is,  that  Baluzius  finding  this  constitution  with- 
out date,  and  without  the  name  of  the  place  where  it  was 
given,  attributes  it  to  Clotharius  I.  But  1  say  it  belongs 
to  Clotharius  II.,  for  three  I'easons  :  1.  It  says,  that  the  king 
will  preserve  the  immunities  granted  to  the  churches  by 
his  father  and  grandfather.!  What  immunities  could  the 
churches  receive  from  Childeric,  grandfather  of  Clotharius 
I.,  who  was  not  a  Christian,  and  who  lived  even  before  the 
foundation  of  the  monarchy?  But  if  we  attribute  this 
decree  to  Clotharius  II.  we  shall  find  his  grandfather  to 
have  been  this  very  Clotharius  I.  who  made  immense 
donations  to  the  church,  with  a  view  of  expiating  the 
murder  of  his  son  Cramne,  whom  he  had  ordered  to  be 
buined,  together  with  his  wife  and  children. 

2.  The  abuses  redressed  by  this  constitution  were  still 
subsisting  after  the  death  of  Clotharius  I.  and  were  even 
carried  to  their  highest  extravagance  during  the  weak 
reign  of  Gontram,  the  cruel  administration  of  Chilperio, 
and  the  execrable  regencies  of  Fredegunda  and  Brunehault. 
Now,  can  we  imagine  that  the  nation  would  have  borne 
with  grievances  so  solemnly  proscribed,  without  complain- 
ing of  their  continual  repetition?  Can  we  imagine  she 
would  not  have  taken  the  same  step  as  she  did  afterwards 
under  Childeric  II., J  when,  ujjon  a  repetition  of  the  old. 
grievances,  she  pressed  him  to  ordain  that  law  and 
customs  in  regard  to  judicial  proceedings  should  be 
complied  with  as  formerly.§ 

In  fine,  as  this  constitution  was  made  to  redress 
grievances,  it  cannot  relate  to  Clotharius  I.,  since  there 

*  In  Baluzius's  edition  of  the  Capitularies,  torn.  i.  p.  7. 

t  In  the  preceding  book  I  have  made  mention  of  these  immunities, 
whicli  were  grants  of  judicial  rights,  and  contained  prohibitions  to  the 
regal  judges  to  perform  any  function  in  the  territory,  and  were  equiva- 
lent to  the  erection  or  grant  of  a  fief. 

X  Ho  began  to  reign  towards  the  year  670. 

§  See  tile  life  of  S.  Leger. 
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were  no  complaints  of  that  kind  in  liis  reign,  and  liis 
authority  was  perfectly  esstablished  throngliout  the 
kingdom,  especially  at  tho  time  in  which  they  place  this 
constitution;  whereas  it  agrees  extremely  well  with  the 
events  that  ha])penetl  during  the  reign  of  Clotharius  II., 
which  piodiiced  a  revolution  in  tho  political  state  of  the 
kingdom.  History  must  he  illustrated  by  the  laws,  and 
the  laws  by  histoiy. 

3. — Authority  of  the  Mayors  of  the  Palace. 

I  noticed  that  Clothariiis  II.  had  promised  not  to 
deprive  Wainacharius  of  his  mayoi-'s  place  dm-ing  life ;  a 
revolution  productive  of  another  eftect.  Before  that  time 
the  mayor  was  the  king's  officer,  but  now  he  became  the 
officer  of  tho  people ;  he  was  chosen  before  by  the  king, 
and  now  by  the  nation.  Before  the  revolution  Protarius 
had  been  made  mayor  b}''  Theodoric,  and  Landeric  by 
Fredegunda  ;*  but  after  that  the  mayorst  were  chosen  by 
the  nation. I 

Wo  must  not  therefore  confound,  as  some  atithors  have 
done,  these  mayors  of  the  palace  %vith  such  as  were 
possessed  of  this  dignity  before  the  death  of  Brunehault ; 
the  king's  mayors  with  those  of  the  kingdom.  We  see  by 
the  law  of  the  Burgnndians  that  among  them  the  office  of 
mayor  was  not  one  of  the  most  respectable  in  tho  state  ;§ 
nor  was  it  one  of  the  most  eminent  under  tho  first  Kings  of 
the  Franks.  II 

Clotharius  removed  the  apprehensions  of  those  who 
were  possessed  of  employnients  and  iicfs  ;  and  wlien,  after 
the  death  of  Wainacharius,^  he  asked  tho  lords  assembled  at 

*  List irjduta  Brunihnult,  Theodorico  juhenfe,  &c. — Fredcgarius, 
chap,  xxvii.,  in  tlie  year  U05.     t  Gestu  i-er/um  Francorum,  chap,  xxxvi. 

X  See  Fredcgarius's  Chronicle,  chap,  liv.,  in  tin;  year  G2i),  and  his 
anonymous  coutinuator,  clinji.  ci.,  in  tho  year  i'>'.)5,  and  cliaji.  cv.,  in 
the  year  715.  Aimnin,  book  IV.  chap,  xv.,  Ktrinliani,  h{\:  of  Cliarlo 
niagnc,  chap,  xlviii.     Geda  rcijuni  Francorum,  cluip.  xlv. 

§  See  tlif  hiw  of  tlie  Burgundians  in  prx/at.  and  the  second  supple- 
ment to  tills  hiw,  tit.  13. 

II  See  Gregory  of  Tours,  Ixmk  IX.  chap,  xxxvi. 

*j  Eo  anno  Clotaritis  cum  proceribiis  et  Icwlihiis  Burcfundiie  Treea^ 
sinis  coujuiujitur,  cum   coram  csict  aolUcitus  si   vcllent  jam   Warna- 
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Troyes,  who  is  it  they  would  put  in  Lis  place,  thej  cried 
out  they  would  choose  no  one,  but  suing"  for  his  favour 
committed  themselves  entirely  into  his  hands. 

Dagobert  reunited  the  whole  monarchy  in  the  same 
manner  as  his  father ;  the  nation  had  a  thorough  con- 
fidence in  him,  and  ajipointed  no  mayor.  This  prince, 
finding  himself  at  liberty  and  elated  by  his  victories, 
resumed  Brunehault's  plan.  But  he  succeeded  so  ill,  that 
the  vassals  of  Austiasia  let  themselves  be  beaten  by  the 
Sclavonians,  and  returned  home ;  so  that  the  marches  of 
Austrasia  were  left  a  prey  to  the  barbarians.* 

He  determined  then  to  make  an  offer  to  the  Austrasians 
of  resigning  that  country,  together  with  a  provincial 
treasure,  to  his  son  Sigebert,  and  to  put  the  government  of 
the  kingdom  and  of  the  palace  into  the  hands  of  Cunibert, 
Bishop  of  Cologne,  and  of  the  Duke  Adalgisi;s.  Frede- 
garius  does  not  enter  into  the  particulars  of  the  conven- 
tions then  made ;  but  the  Icing  confirmed  them  all  by 
charters,  and  Austrasia  was  immediately  secured  from 
danger.f 

Dagobert,  finding  himself  near  his  end,  recommended 
his  wife  Nentechildis  and  his  son  Clovis  to  the  care  of 
-^ga.  The  vassals  of  Neustria  and  Burgundy  chose  this 
young  prince  for  their  king.J  ^ga  and  Nentechildis  had 
the  government  of  the  palace  ;§  they  restored  whatever 
Dagobert  had  taken  ;||  and  complaints  ceased  in  Keustria 
and  Burgundy,  as  they  had  ceased  in  Austrasia. 

After  the  death  of  iEga,  Queen  Nentechildis  engaged 
the    lords   of  Burgundy  to  choose   Floachatus   for   their 


chario  discesso  alium  in  ejus  honoris  rjradum  suhlimare :  sed  omves 
unanimiter  denegantes  se  nequaquam  velle  majorem  domus  eligere,  reqis 
gratiam  obnixe  petentes,  cum  rege  transegere. — Fredegarius,  Clironicle, 
chap,  liv.,  in  the  year  626. 

*  Istam  victor iam  quam  Vinidi  contra  Francos  meruerunt,  non 
fnntum  Sclavinorum  fortitudo  ohtinuit,  quantum  dementatio  Austrasio- 
rum,  diim  se  cernehant  cum  Dagoherto  odium  incurrisse,  et  assidue 
expoliarentur. — Fredegariuti's  Clu'onicle,  chap.  Ixviii.,  in  the  year  630. 

t  Deinceps  Austrasii  eorum  studio  limitem  et  regnum  Francorum 
contra  Vinidos  utiliter  defensasse  noscuntur. — Fredegarius's  Chronicle, 
chap.  Ixxx.,  in  the  year  6H2. 

J  Fredegarius's  Chronicle,  cliap.  Ixxix.,  in  the  year  638 

§  Ibid.  I'  Ibid.  chap.  Ixxx.,  in  the  yeai  639. 
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mayor.*  The  latter  dispatched  letters  to  the  bishops  and 
chief  lords  of  the  kiii<:;;dom  of  Burgundy,  by  which  he 
promised  to  preserve  their  honours  and  dignities  for  ever, 
that  is,  during  life.l  He  confirmed  his  word  by  oath. 
This  is  the  period  at  which  the  author  of  the  Treatise  on 
the  Mayors  of  the  Palace  fixes  the  administration  of  the 
kingdom  by  those  officers. J 

Fredegarius,  being  a  Burgundian,  has  entered  into  a 
more  minute  detail  as  to  what  concerns  the  Mayors  of 
Burgundy  at  the  time  of  the  revolution  of  which  wo  are 
speaking  than  with  regard  to  tlio  mayors  of  Austrasia 
and  Keustria.  But  the  conventions  made  in  Burgundy 
were,  for  the  very  same  reasons,  agreed  to  in  Neustria  and 
Austrasia. 

The  nation  thought  it  safer  to  lodge  the  power  in  the 
hands  of  a  mayor  whom  she  chose  lierself,  and  to  Avhom  she 
might  prescribe  conditions,  than  in  those  of  a  king  whoso 
power  was  hereditaiy. 

4. — Of  the  Genius  of  the  Nation  in  regard  to  the  Mayors. 

A  government  in  which  a  nation  that  had  an  here- 
ditary king  chose  a  person  to  exercise  the  regal  authority 
seems  xery  extraordinary ;  but,  independently  of  the  cir- 
cumstances of  the  times,  I  apprehend  that  the  notions  of 
the  Franks  in  this  respect  were  derived  from  a  remote 
source. 

The  Franks  Avere  descended  from  the  Germans,  of  whom 
Tacitus  says§  that  in  the  choice  of  their  king  they  were 
determined  by  his  noble  extraction,  and  in  that  of  their 
leader,  by  his  valour.  This  gives  us  an  idea  of  the  kings 
of  the  first  race,  and  of  the  mayors  f)f  the  palace ;  the 
former  were  hereditary,  the  latter  elective. 

*  Frodegarius,  Chronicle,  cliap.  Ixxxix.,  in  the  year  641. 

t  Ibid.  cap.  Ixxxix.  Floachahis  cuuciis  ducihus  a  regno  BurquudiiB 
sen  et  pontificihus,  per  epistolam  etiam  et  sdcramenth  firmavit  unicuique 
graduvi  honoris  et  diffiiitatem,  sen  et  amicitiam,  jiorpctuo  conservnre. 

X  Deinceps  a  temporibun  Clodovei  <iui  fuit  Jiliiin  JJagoberfi  iiirhjti 
re-jis,  pater  vera  Tlieodoriri,  regnum  Fnincorum  dtcidcns  per  majorem 
domiis,  C(epit  ordiiiari. — De  Majoribus  Domus  llegin'. 

§  lieges  ex  nobilitute,  duces  ex  virtute  sumunt. — De  Moribug  (iernnt- 
nortim. 
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No  doubt  but  tborie  princes  who  stood  up  in  the  national 
assembly  and  offered  themselves  as  the  conductors  of  a 
public  enterprise  to  such  as  were  willing  to  follow  them, 
united  generally  in  their  own  person  both  the  power  of 
the  mayor  and  the  king's  authority.  By  the  splendour  of 
their  descent  they  had  attained  the  regal  dignity ;  and 
their  military  abilities  having  recommended  tliem  to  the 
command  of  armies,  they  rose  to  the  power  of  ma3"or.  By 
the  regal  dignity  our  first  kings  presided  in  the  courts  and 
assemblies,  and  enacted  laws  with  the  national  consent ; 
by  the  dignity  of  duke  or  leader,  they  undertook  expedi- 
tions and  commanded  the  armies. 

In  order  to  be  acquainted  with  the  genius  of  the  primi- 
tive Franks  in  this  respect,  we  have  only  to  cast  an  eye  on 
the  conduct  of  Argobastes,*  a  Frank  by  nation,  on  whom 
Valentinian  had  conferred  the  command  of  the  army.  He 
confined  the  emperor  to  his  ovm.  palace ;  where  he  would 
suffer  nobody  to  speak  to  him,  concerning  either  civil  or 
military  affairs.  Argobastes  did  at  that  time  what  was 
afterwards  practised  by  the  Pepins. 

5. — In  what  Manner  the  Mayors  obtained  the  Command  of  the 
Armies. 

So  long  as  the  kings  commanded  their  armies  in  person 
the  nation  never  thought  of  choosing  a  leader.  Clovis 
and  his  four  sous  were  at  the  head  of  the  Franks,  and  led 
them  on  through  a  series  of  victories.  Theobald,  son  of 
Theodobert,  a  young,  weak  and  sickly  prince,  was  the 
first  of  our  kings  who  confined  himself  to  his  palace.j  He 
refused  to  undertake  an  expedition  into  Italy  against 
Narses,  and  had  the  mortification  of  seeing  the  Franks 
choose  for  themselves  two  chiefs,  who  led  them  against  the 
enemy.J  Of  the  four  sons  of  Clotharius  I.,  Gontram  was 
the   least   fond   of  commanding   his   armies  ;§  the   other 

*  See  Sulpicius  Alexander,  in  Gregory  of  Tours,  book  11. 

t  In  the  year  552. 

%  Leutheres  vero  ei  Butilinus,  tamefsi  id  regi  ipsorum  minhne  placebat 
belli  cum  eis  societatem  inierunt. — Agatliias,  book  I.  Gregory  of  Tours, 
book  IV.  chap.  ix. 

§  Gontram  did  not  even  march  against  Gondovald,  who  styled  him- 
self son  of  Clotharius,  and  claimed  his  share  of  the  kingdom. 
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kings  followed  this  example;  and,  in  order  to  intrust  the 
command  without  danger  into  other  hands,  they  conferred 
it  upon  several  chiefs  or  dukes.* 

Innumerable  were  the  inconveniences  which  thence 
arose ;  all  discipline  was  lost,  no  one  would  any  longer 
obey.  The  armies  were  dreadful  only  to  their  own 
country ;  they  were  laden  with  spoils  before  they  had 
reached  the  enemy.  Of  these  miseries  we  have  a  very 
lively  picture  in  Gregory  of  Tours.f  ''Hoiv  shall  tve  be  able 
to  obtain  a  victory"  said  Gontram,:j:  "  we  toho  do  not  so  much 
as  keep  tvhat  our  ancestors  acquired  ?  Our  nation  is  no  longer 
the  same"  .  .  .  Strange  that  it  slioiild  be  on  the  decline 
so  eaidy  as  the  reign  (;f  Clovis's  grandchildren  ! 

It  was  therefore  natural  they  should  determine  at  last 
upon  an  only  duke,  a  duke  invested  with  an  authority  over 
this  prodigious  multitude  of  feudal  lords  and  vassals,  who 
had  now  become  strangers  to  their  own  engagements  ;  a 
duke  who  was  to  establish  the  military  discipline,  and  to 
put  himself  at  the  head  of  a  nation  unhappily  practised  in 
making  war  against  itself.  This  power  was  conferi-ed  on 
the  mayors  of  the  palace. 

The  original  function  of  the  mayors  of  the  palace  was 
the  management  of  the  king's  household.  They  had 
afterwards,  in  conjunction  with  other  officers,  the  political 
government  of  fiefs  ;  and  at  length  they  obtained  the  sole 
disposal  of  them.§  They  had  also  the  administration  of 
military  affairs,  and  the  command  of  the  armies  ;  employ- 
ments necessarily  connected  with  the  other  two.  In  tliose 
days  it  was  much  more  difficult  to  raise  than  to  command 
the  armies ;  and  who  but  the  dispenser  of  favours  could 
have  this  authority  ?  In  this  martial  and  independent 
nation,  it  was  prudent  to  invite  rather  than  to  compel ; 

*  Sometimes  to  the  number  of  twenty.  See  Gregory  of  Tours,  book 
V.  chap,  xxvii.,  book  VIII.  chap,  xviii.  and  xxx.,  book  X.  chap.  iii. 
Dagobert,  who  hatl  no  mayor  in  Burgundj',  observed  the  same  policy, 
and  sent  against  the  Gascons  ten  dukes  and  several  counts  who  had 
no  dukes  over  them. — Fredegarius's  Chronicle,  chap.  Ixxviii.,  in  the 
year  iVM. 

t  Gregory  of  Tours,  book  VIII.  chap,  xxx.,  antl  book  X.  chap.  ilL 
Ibiil.  book  VIII.  chap.  xxx.  J  Ibid. 

§  See  the  second  sujiplemcnt  to  the  law  of  the  Burguadians,  tit.  13, 
and  Gregory  of  Tours,  book  IX.  chap,  xxxvi. 
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prudent  to  give  away  or  to  promise  the  fiefs  that  should 
happen  to  bo  vacant  by  the  death  of  the  possessor ; 
prudent  in  fine  to  reward  continually,  and  to  raise  a 
jealousy  with  regard  to  preferences.  It  was  therefore 
right  that  the  person  who  had  he  superintendence  of  the 
palace  should  also  be  general  of  the  army. 

6. — Second  Epoch  of  the  Humiliation  of  our  Kings  of  the  first 
Race. 

After  the  execution  of  Brunehault  the  mayors  were 
administrators  of  the  kingdom  under  the  sovereigns ;  and 
though  they  had  the  conduct  of  the  war,  the  kings  were 
always  at  the  head  of  the  armies,  while  the  mayor  and  the 
nation  fought  under  their  command.  But  the  victory  of 
Duke  Pepin  over  Theodoric  and  his  mayor*  completed 
the  degradation  of  our  princes  ;f  and  that  which  Charles 
Martel  obtained  over  Chilperic  and  his  Mayor  Rainfroy 
confirmed  it.J  Austra.sia  triumphed  twice  over  Neustria 
and  Burgundy;  and  the  mayoralty  of  Austrasia  being 
annexed  as  it  were  to  the  family  of  the  Pepins,  this 
mayoralty  and  family  became  greatly  superior  to  all  the 
rest.  The  conqueroi's  were  then  afraid  lest  some  person  of 
credit  should  seize  the  king's  person,  in  order  to  excite 
disturbances.  For  this  reason  they  kept  them  in  the  i-oyal 
palace  as  in  a  kind  of  prison,  and  once  a  year  showed  them 
to  the  people.§  There  they  made  ordinances,  but  these 
were  such  as  were  dictated  by  the  mayor  ;||  they  answered 
ambassadors,  but  the  mayor  made  the  answers.  This  is 
the  time  mentioned  by  historians  of  the  government  of 
the  mayors  over  the  kings  whom  they  held  in  subjection.^ 

*  See  the  annals  of  Metz,  years  687  and  G8S. 

t  lllis  quidem  noniina  regum  imponens,  ipse  totius  regni  habens 
privilegium,  &c. — Annals  of  Metz,  year  695. 

X  Annals  of  Metz,  year  719. 

§  Sedemque  illi  regalem  sub  sua  ditione  concessit. — Ibid,  anno  719. 

I!  Ex  chronica  Centidensi,  lib.  2,  ut  responsa  qurn  erat  edoctus  vel 
potiusjussus,  ex  sua  velut  potestate  redderet. 

T[  Annals  of  Metz,  anno  691.  Anrio  principatus  Pippini  super  Theo- 
doricum  .  .  .  Annals  of  Fuld,  or  of  Laurishan,  Pippinus  dux 
Francorum  obtinuit  regnum  Fraucorum  per  annos  27,  cum  regibus  sibi 
eubjectis. 
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The  extravagant  passion  of  the  nation  for  Pepin's 
faiuil}-  went  so  far  tliat  they  chose  one  of  his  gi-andsons, 
who  was  yet  an  infant,  for  mayor  ;*  and  i)ut  him  over  one 
Dagobert,  that  is  one  phantom  over  another. 

7. — Of  the  great  Offices  and  Fiefs  under  the  Mayors  of  the 
Palace, 

The  mayors  of  the  palace  were  little  disposed  to  establish 
the  uncertain  tenure  of  places  and  oflices;  for,  indeed,  they 
ruled  only  by  the  protection  which  in  this  respect  they 
granted  to  the  nobility.  Hence  the  great  offices  continued 
to  be  given  for  life,  and  this  usage  was  every  day  more 
firmlj'  established. 

But  I  have  some  particular  reflections  to  make  here  iu 
respect  of  fiefs  :  I  do  not  question,  but  most  of  them  be- 
came hereditary  from  this  time. 

In  the  treaty  of  Andeli,t  Gontram  and  his  nephew 
Childebert  engage  to  maintain  tlie  donations  made  to  the 
vassals  and  churches  by  the  kings  their  predecessors  ;  and 
leave  is  given  to  the  wives,  daughters,  and  widows  of 
kings  to  dispose  by  will,  and  in  perpetuity,  of  Avhatever 
they  hold  of  the  exchequer,  if 

Marculfus  wrote  his  formularies  at  the  time  of  the 
ma5'ors.§  We  find  several  in  which  the  kings  make 
donations  both  to  the  person  and  to  his  heirs  :11  and  as  the 
formularies  represent  the  common  actions  of  life,  tbey 
prove  that  part  of  the  fiefs  had  become  hereditary  towards 
the  end  of  the  first  race.     They  were  far  from  having  in 

*  Poethiec  Theudoahlus  flius  ejus  {GrimoaJdi)  parvulus,  in  loco 
ipsius,  cum  pnedicto  rege  L)a(joherto,  major-dormis  pcdatii  effectua  est. 
The  anonymous  continuator  of  Fredcgaiius  in  the  year  714,  clia]).  civ. 

t  Cited  by  Gregory  of  Tours,  book  IX.  See  also  the  edict  of  Clotha- 
rius  II.,  in  the  year  6)5,  art.  IG. 

X  Vt  xi  quid  de  agris  Jixcalibus  vel  speciehus  atque  pncsidio  pro 
arhitrii  sui  voltintate  facere  aut  cuiquam  conferre  voluerint,  fixa  stabili- 
tate  perpetuo  conservetur. 

§  See  the  24th  and  the  34th  of  the  first  book. 

II  Sec  the  14th  formula  of  tho  first  book,  which  is  equally  applicable 
to  tho  fiscal  estates  given  direct  in  perpetuity,  or  given  at  first  as 
a  benefice,  and  afterwards  in  perpetuity  :  ISirnt  uh  illo  aid  a  figco  nosiro 
fuit  possessa.    See  also  the  17th  formiUa,  ibid. 
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those  days  the  idea  of  an  tinalienable  demesne  ;  this  is  a 
modern  thing,  which  they  knew  neither  in  theory  nor 
practice. 

In  proof  hereof  we  shall  presently  produce  positive 
facts  ;  and  if  we  can  point  out  a  time  in  w^hich  there  were 
no  longer  any  benefices  for  the  army,  nor  any  funds  for  its 
support,  we  must  certainly  conclude  that  the  ancient 
benefices  had  been  alienated.  The  time  I  mean  is  that  of 
Charles  Martel,  who  founded  some  new  fiefs,  which  we 
should  carefully  distinguish  from  those  of  the  earliest 
date. 

When  the  kings  began  to  make  grants  in  perpetuity, 
either  through  the  corruption  which  crept  into  the 
government  or  by  reason  of  the  constitution  itself,  which 
continually  obliged  those  princes  to  confer  rewards,  it  was 
natural  they  should  begin  with  giving  the  perpetuity  of 
the  fiefs,  rather  than  of  the  counties.  For  to  deprive 
themselves  of  some  acres  of  land  w^as  no  great  matter ;  but 
to  renounce  the  right  of  disposing  of  the  great  offices  was 
divesting  themselves  of  their  very  power. 

8. — In  what  Manner  the  Allodial  Estates  loere  changed  into 
Fiefs. 

The  manner  of  changing  an  allodial  estate  into  a  fief 
may  be  seen  in  a  formulary  of  Marculfus.*  The  owner  of 
the'  land  gave  it  to  the  king,  who  restored  it  to  the  donor 
by  way  of  usufruct,  or  benefice,  and  then  the  donor  nomi- 
nated his  heirs  to  the  king. 

In  order  to  find  out  the  reasons  which  induced  them 
thus  to  change  the  nature  of  the  allodia,  I  must  trace  the 
source  of  the  ancient  privileges  of  our  nobility,  a  nobility 
which  for  these  eleven  centuries  has  been  enveloped  with 
dust,  with  blood,  and  with  the  marks  of  toil. 

They  who  were  seized  of  fiefs  enjoyed  very  great  advan- 
tages. The  composition  for  the  injuries  done  them  was 
greater  than  that  of  freemen.  It  appears  by  the  formularies 
of  Marculfus  that  it  was  a  privilege  belonging  to  a  king's 

*  Book  I.  formulary  13 
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vassal,  that  whoever  killed  him  should  pay  a  composition 
of  six  hundred  sous.  This  privilege  was  established  by 
the  Salic  law,*  and  by  that  of  the  Kipuarians  ;f  and  while 
these  two  laws  ordained  a  composition  (jf  six  hundied  sous 
fur  the  murder  of  a  king's  vassal,  they  gave  btit  two 
hundred  sous  for  the  murder  of  a  person  freeborn,  if  ho 
was  a  Frank  or  Barbarian,  or  a  man  living  under  the 
Salic  law ;  J  and  only  a  hundred  for  a  Konian. 

This  was  not  the  only  privilege  belonging  to  the  king's 
vassals.  We  ought  to  know  that  when  a  man  was  sum- 
moned in  court,  and  did  not  make  his  appearance  nor  obey 
the  judge's  ordeis,  he  was  called  before  the  king;§  and  if 
he  persisted  in  his  contumacy,  ho  was  excluded  frnm  the 
royal  protection, ||  and  no  one  was  allowed  to  entertain  him, 
nor  even  to  give  liim  a  morsel  of  bread.  Now,  if  he  was  a 
person  of  an  ordinary  condition,  his  goods  were  confis- 
cated ;%  but  if  he  was  the  king's  vassal,  they  were  not.** 
The  first  by  his  contumacy  was  deemed  sufficiently  con- 
victed of  tho  crime,  the  second  was  not ;  the  former  for 
the  smallest  crimes  was  obliged  to  undergo  the  trial  by 
boiling  water, II  the  latter  was  condemned  to  this  trial  only 
in  the  case  of  murder.J|  In  fine,  the  king's  vassal  could 
not  be  compelled  to  swear  in  court  against  another  vassal. §§ 
These  privileges  were  continually  increasing,  and  the 
capitular}'  of  Carloman  does  this  honour  to  the  king's 
vassals,  that  they  should  not  bo  obliged  to  swear  in  person, 
but  only  by  the  mouth  of  their  own  vassals. |1||  Moreover, . 
when  a  person,  having  these  honours,  did  not  repair 
to  the  army,  his  punishment  was  to  al)stain  from  flesh-meat 
ar.d  wine  as  long  as  he  had  been  absent  from  the  service ; 
but  a  freeman  illf  who  neglected  to  follow  his  count  was 
fined  sixty  sous,***  and  was  reduced  to  a  state  of  servitude 
till  he  had  paid  it. 

*  Tit.  44.     See  also  tit.  GG,  sees.  3  and  4;  ami  tit.  74.         f  Tit.  11 
X  Sec  also  tiie  law  of  the  Ripuariana,  tit.  7 ;  and  the  Salic  law,  tit 
44,  art.  1  a.id  4.  §  Siilic  law.  tit.  59  ami  7G. 

II  Extra  ixrmouem  regis. — Salic  law,  tit.  5!)  and  76. 
«I[  Salic  law,  lit.  59,  sec.  L  **  Ibid.  tit.  76,  sec.  1. 

tt  Ihid.  tit.  56  and  59.  XX  Ibid.  tit.  76,  sec.  1. 

§§  Ibi.l.  tit.  76,  sec.  2. 

ml  Ajiud  veniis  pnlatiiim,  in  tho  year  883,  art.  4  and  11. 
ilt  Capitulary  of  Charlemagne,  in  the  year  812  ort.  1  and  3. 
***  Herihannum. 
VOL.   II.  Z 
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It  is  very  natural,  therefore,  to  believe  that  those  Franks 
who  were  not  the  king's  vassals,  and  innch  more  the 
Eomans,  became  fond  of  entering  into  the  state  of  vasisalage: 
and  that  they  might  not  be  deprived  of  their  demesnes, 
they  devised  the  usage  of  giving  their  allodium  to  the  king, 
of  receiving  it  from  him  afterwards  as  a  fief,  and  of 
nominating  their  heirs.  This  usage  was  continued,  and 
took  place  especially  during  the  times  of  confusion  under 
tlie  second  race,  when  every  man  being  in  want  of  a  pro- 
tector was  desirous  of  incorporating  himself  with  the  other 
lords,  and  of  entering  as  it  were,  into  the  feudal  monarchy, 
because  the  political  no  longer  existed.* 

This  continued  under  the  third  race,  as  we  find  by 
several  charters  ;|  whether  they  gave  their  allodium,  and 
resumed  it  by  the  same  act ;  or  whether  it  was  declared 
an  allodium,  and  afterwards  acknowledged  as  a  fief. 
These  were  called  fiefs  of  resumption. 

This  does  not  imply  that  those  who  were  seized  of  fiefs 
administered  them  as  a  prudent  father  of  a  family  would  ; 
for  though  the  freemen  grew  desirous  of  being  possessed  of 
fiefs,  yet  they  managed  this  sort  of  e.states  as  usufructs  are 
managed  in  our  days.  This  is  what  induced  Charlemagne, 
the  most  vigilant  and  considerate  prince  we  ever  had,  to 
make  a  great  man}'  regulations  in  order  to  hinder  the 
fiefs  from  being  demeaned  in  favour  of  allodial  estates.! 
It  proves  only  that  in  his  time  most  benefices  were  but 
for  life,  and  consequent!}^  that  they  took  more  care  of 
the  freeholds  than  of  the  benefices ;  and  yet  for  all  that 
they  did  not  choose  rather  to  be  the  king's  vassals  than 
freemen.  They  might  have  reasons  for  disposing  of  some 
particiilar  part  of  a  fief,  but  they  were  not  willing  to  be 
strij^ped  of  their  dignity  likewise. 

I   know,    likewise,    that    Charlemagne    laments    in    a 

*  Non  infirmis  reliquii  ha'redihus,  says  Lambert  d'Ardres  in 
Ducange,  ou  tiie  worJ  alodis. 

t  See  tLose  quoted  by  Ducange,  in  the  word  alodis^  and  those  pro- 
duced by  Gallaud,  in  bis  treatise  of  allodial  lands,  p.  14,  and  the 
following. 

X  Second  capitulnry  of  the  year  802.  art.  10  ;  and  the  7tli  capitulary 
of  tbe  year  80.3,  art.  3  ;  tbe  first  Ccipitulary,  incerti  anni,  art.  49  ;  the 
5tb  capitulary  of  the  year  806,  art.  7  ;  tbe  capitulary  of  the  year  770, 
it.  29  ;  tbe  capitulary  of  Lewis,  tbe  Pious,  in  tbe  year  829,  art.  1. 
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certain  cipitulary,  that  in  some  places  there  were  people 
who  gave  away  their  fiefs  in  property,  and  redeemed  iheni 
afterwards  in  the  same  manner.*  But  I  do  not  say  that 
they  were  not  fonder  of  the  property  tlian  of  the  usutrnct ; 
I  mean  only,  ihat  when  they  could  convert  an  allodium 
into  a  fief,  which  w;»s  to  descend  to  their  heirs,  as  is  the 
case  of  the  t'ormuhiry  above-mentionetl,  they  had  very 
great  advantages  in  d(;ing  it. 

9. — How  the  Church  Lands  were  converted  into  Fiefs. 

The  use  of  the  fiscal  lands  should  have  been  only  to  servo 
as  a  donation  })y  which  the  kin<:s  were  to  encourage  the 
Fr;uiks  to  undertake  new  expeditions,  and  by  which  on  the 
other  hand  these  fiscal  lands  were  increased.  This,  as  1 
have  already  observed,  was  the  spirit  of  the  nation,  but 
these  donations  took  another  turn.  There  is  still  extant  a 
speech  of  Chilpericf  grandson  of  Clovis,  in  which  he 
complains  that  almost  all  these  lands  had  been  already 
given  away  to  the  church.  Our  exchequer,  says  he,  is 
impoverished,  and  our  riches  are  transferred  to  the  clergy  ;\ 
none  reign  nmo  hut  tlie  bishops,  who  live  in  grandeur  ichile  we 
are  quite  eclipsed. 

This  was  the  reason  that  the  mayors,  who  durst  not 
attack  the  lords,  stripped  the  churches ;  and  one  of  the 
motives  alleged  by  IVpin  for  entering  Neiistria  §  was,  his 
having  been  invited  thither  by  the  clei-gy,  to  put  a  stop  to 
the  encroachments  of  the  kings,  that  is,  of  the  mayors, 
who  deprived  the  church  of  all  her  posse^^sions. 

The  Mayors  of  Auslrasia,  that  is  the  family  of  the  Pepins, 
had  liehaved  towards  the  clergy  with  more  moderation 
than  those  of  Neustria  and  Burgundy.  This  is  evident 
from  our  chronicles, ||  in  which  we  see  the  monks  perpetually 

*  The  fifth  of  the  year  806,  art.  8. 

t  In  Gregory  of  Tuurs,  book  VI.  cliap.  xlvi. 

X  Tliis  is  wlint  induced  liim  to  annul  the  tostninents  maile  in  favour 
of  tilt!  clergy,  and  even  the  donations  of  his  father;  Gontram  re-estn- 
blished  thcni,  and  even  made  new  donations. — Gregory  of  Tourn,  book 
V'll.  cliap.  vii. 

§  See  the  annals  of  Metz,  year  G89.  Exrilnr  imprimis  qwrflin 
ancerdotum  et  servurum  Dei,  qui  me  eicpius  adiirunt  ut  pro  nuUatis 
iuju^te  2^atrimoniis,  &c.  ll  iSee  the  annals  of  Metz. 

Z  2 
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extolling  the  devotion  and  liberality  of  the  Pepins.  They 
themselves  had  been  possessed  of  the  first  places  in  the 
church.  '  One  crow  does  not  full  out  the  eyes  of  another  ;'  as 
Chilperic  said  to  the  bishops.* 

Pepin  subdtied  Neustria  and  Burgundy  ;  but  as  his  pre- 
tence for  destroying  the  mayors  and  kings  was  the 
grievances  of  the  clergy,  he  could  not  strip  the  latter 
without  acting  inconsistently  with  his  cause,  and  show- 
ing that  he  made  a  jest  of  the  nation.  However,  the 
conquest  of  two  great  kingdoms  and  the  destruction  of  the 
opposite  party  afforded  him  sufficient  means  of  satisfj'ing 
his  generals. 

Pepin  made  himself  master  of  the  monarchy  by  pro- 
tecting the  clergy ;  his  son,  Charles  Martel,  could  not 
maintain  his  power  but  by  oppressing  them.  This 
prince,  finding  that  part  of  the  regal  and  fiscal  lands 
had  been  given  either  for  life,  or  in  perpetuity,  to  the 
nobility,  and  that  the  church  by  receiving  both  from  rich 
and  poor  had  acquired  a  great  part  even  of  the  allodial 
estates,  he  resolved  to  strip  the  clergy ;  and  as  the  fiefs  of 
the  first  division  were  no  longer  in  being,  he  formed  a 
second  .f  He  took  for  himself  and  fur  his  officers  the 
church-lands  and  the  churches  themselves ;  thus  he 
remedied  an  evil  which  differed  from  ordinary  diseases,  as 
its  extremity  rendered  it  the  more  easy  to  cure. 

10. — Riches  of  the  Clergy. 

So  great  were  the  donations  made  to  the  clergy  that 
under  the  three  races  of  our  princes  they  must  have 
several  times  received  the  full  property  of  all  the  lands  of 
the  kingdom.  But  if  our  kings,  tlie  nobility  and  the 
people  found  the  way  of  giving  them  all  their  estates,  they 
Jound  also  the  method  of  getting  them  back  again.  The 
spirit  of  devotion  established  a  great  number  of  churches 
under  the  first  race ;  but  the  military  spirit  was  the  cause 
of  their  being  given  away  afterwards  to  the  soldiery,  who 
divided  them  among  their  children.     What  a  number  of 

*  In  Gregory  of  Tours. 

t  Karolus  phinma  juri  ecdesiastico  detrahens  prifdia  fiscn  sociavit, 
ac  dtinde  militibus  dispertivit. — Ex  Chronico  Centulensi,  lib.  II. 
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land.s  must  have  then  heen  taken  from  the  clerj^y's  memalia! 
Tlie  kings  of  the  secoml  race  opened  tlieir  liands,  and  made 
new  donationH  to  tliem  ;  but  the  Normans,  wlio  came  after- 
wards, plunch.'red  and  ravaged  all  before  them,  wreaking 
their  vengeance  chiefly  on  the  priests  and  monks,  and 
devoting  every  religious  house  to  destruction.  For  they 
charged  tho.^e  ecclesiastics  Avith  the  destruction  of  their 
idols,  and  with  all  the  oppressive  measures  of  C-harlemagim 
by  wliicli  they  had  been  successively  obliged  to  take 
shelter  in  the  north.  These  were  animosities  which  tlie 
space  of  forty  or  fifty  j'ears  had  not  been  able  to  obliterate. 
In  this  situation  what  b  'sscs  must  the  clergy  have  sustained ! 
There  were  hardly  ecclesiastics  left  to  demand  the  estates 
of  which  they  hud  been  deprived.  There  remained,  tliere- 
foi"e,  for  the  religious  piety  of  the  third  race,  foundations 
enough  to  make,  and  lands  to  bestow.  The  opinions 
which  were  spread  abroad  and  believed  in  those  days  would 
have  deprived  the  laity  of  all  their  estates,  if  they  had  been 
but  virtuous  cnoTigh.  But  if  the  clergy  were  actuated  by 
ambition,  the  laity  were  not  without  theirs  ;  if  dying 
persons  gave  their  estates  to  the  church,  their  heirs  would 
faiu  le.sumo  them.  We  meet  with  continual  quarrels 
between  the  lords  and  the  bishops,  the  gentlemen  and  the 
abbots  ;  and  the  clergj''  must  have  been  very  hard  ]>ressed, 
since  they  were  obliged  to  put  themselves  under  the 
protection  of  certain  lords,  who  granted  them  a  momentary 
defence,  and  afterwards  joined  their  o|>pre.ssors. 

But  a  better  administration  having  been  established 
under  the  third  race  gave  the  clergy  leave  to  augment 
their  possessions ;  when  the  Calvinists  started  up,  and 
having  plundered  the  churches,  they  turned  all  the  sacred 
plate  into  specie.  How  could  the  clergy  be  sure  of  their 
estates,  when  they  were  not  even  safe  in  their  persons  ? 
They  were  debating  on  controversial  subjects  while  their 
archives  were  in  flames.  What  did  it.  avail  them  to 
demand  back  of  an  impoverished  nobility  those  estates 
which  were  no  longer  in  possession  of  the  latter,  but  had 
been  conveyed  into  other  hands  by  different  mortgages. 
The  clergy  have  been  long  acquiring,  and  liav«  often 
refunded,  and  still  there  is  no  end  of  their  acquisitions. 
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11. — State  of  Europe  at  the  Time  of  Charles  Martel. 

Charles  Martel,  who  undertook  to  strip  the  clergy,  found 
himself  in  a  most  happy  situation.  He  was  both  feared 
and  beloved  by  the  soldiery,  he  worked  for  them,  having 
the  pi'etext  of  his  wars  against  the  Saracens.  He  was 
hated,  indeed,  by  the  clergy,  but  he  had  no  need  of  their 
assistance.*  The  pope,  to  whom  he  was  necessary,  stretched 
out  his  arms  to  him.  Every  one  knows  the  famous  embassy 
he  received  from  Gregory  Ill.f  These  two  powers  were 
strictly  united,  because  they  could  not  do  without  each 
other :  the  Pope  stood  in  need  of  the  Franks  to  assist  him 
against  the  Lombards  and  the  Greeks;  Charles  Martel  had 
occasion  for  the  Pope,  to  humble  the  Greeks,  to  embarrass 
the  Lombards,  to  make  himself  more  respectable  at  home, 
and  to  guarantee  the  titles  which  he  had,  and  those  which 
he  or  his  children  might  take.  It  was  impossible,  there- 
fore, for  his  enterprise  to  miscarry. 

S.  Eucherius,  Bishop  of  Orleans,  had  a  vision  which 
frightened  all  the  princes  of  that  time.  I  shall  produce  on 
this  occasion  the  letter  written  by  the  bishops  assembled  at 
Eheims  to  Lewis,  King  of  Germany,  who  had  invaded  the 
territories  of  Charles,  the  Bald  ;  J  because  it  will  give  us  an 
insight  into  the  situation  of  things  in  those  times,  and  the 
temper  of  the  people.  They  say,§  "  That  8.  Eucherius, 
having  been  snatched  up  into  heaven,  saw  Charles  Martel 
tormented  in  the  bottom  of  hell  by  order  of  the  saints,  who 
are  to  sit  with  Christ  at  the  last  judgment ;  that  he  had 
been  condemned  to  this  punishment  before  his  time,  for 
having  stripped  the  church  of  her  possessions  and  thereby 
charged  himself  with  the  sins  of  all  those  who  founded 
these  livings ;  that  King  Pepin  held  a  council  upon  this 
occasion,  and  had  ordered  all  the  church-lands  he  could 

*  See  the  annals  of  Metz. 

t  Epistolam  quoque,  decreto  Bomanormn  principuni,  sibi  prxdictus 
'pnesul  Gregorius  miserat,  quod  sese  populiis  Romanus,  relicta  impera- 
toris  dominatione,  ad  suam  defensionem  et  invictam  clementiam  con- 
vertere  voluisset. — Annals  of  Metz,  year  741.  Eo  pacto  patnitu,  ut  a 
partihus  imperatorls  reoedtret. — Fredegarius. 

X  Anro  858,  apud  Carisiacum  ;  Baluzius's  Sflition,  torn.  i.  p.  101. 

§  Ibid.  p.  109. 
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recjover  to  be  rostoiecl ;  that  as  ho  could  get  back  only  a 
part  of  them,  because  of  his  disputes  witli  Vaifro,  Duke  of 
Acqultaiiie,  he  issued  letters  called  precarla  *  for  tho 
remainder,  and  made  a  law  that  the  laity  should  pay  a 
tenth  part  of  tho  church-lands  they  possessed,  and  twelve 
deniers  fur  each  house ;  that  Chai-lemagne  did  not  give 
tho  church-lands  away  ;  on  tho  contrary,  that  lie  publislied 
a  capitulary,  by  which  he  engaged  both  for  liiinself  and  for 
his  successors  never  to  make  any  such  grant ;  that  all  they 
say  is  committed  to  wiiting,  and  that  a  great  many  of  them 
heard  the  whole  related  by  Lewis,  the  Deboniuiire,  tho 
father  of  those  two  kings." 

King  Pepin's  regul;iti(m,  mentioned  by  the  bishops,  was 
made  in  tlie  council  ln-ld  at  Leptines.j"  The  church  found 
this  advantage  in  it,  that  such  as  had  received  tlioso  lands 
held  them  no  longer  but  in  a  precarious  manner ;  and 
moreover  that  she  received  the  tithe  or  tenth  part,  and 
twelve  deniers  fur  every  house  that  had  belonged  to  her. 
But  tliis  was  only  a  ])alliative,  and  did  not  remove  the 
disorder. 

Nay,  it  met  with  opposition,  and  Pepin  was  obliged  to 
make  another  capitulary,^  in  which  he  enjoins  those  who 
held  any  of  those  benefices  to  pay  this  tithe  and  duty,  and 
even  to  keep  up  tho  houses  belonging  to  the  bishopric  or 
monastery,  mider  the  penalty  of  forfeiting  those  possessions. 
Charlemagne  renewed  the  regulations  of  l'epin.§ 

■That  part  of  the  same  letter  which  says  that  Charlemagne 
promised  both  for  himself  and  for  his  successors  never  to 
divide  again  the  church-lands  among  the  soldiery  is 
agreeable  to  the  capitulary  of  this  prince,  given  at  Aix-la- 

*  rricaria,quo(l  jircfilius  utendnin  ciitcidifur,  says  Cujas,  in  his  nnti3 
upon  tlu;  first  Book  of  Fiefs.  I  find  in  a  iliploina  of  King  Pepin,  datcil 
tile  tliinl  year  of  his  rcii^u,  that  this  prince  was  not  the  first  who  osta- 
blisheil  thrso  precctria ;  lie  otes  one  made  hy  the  I\Iayor  liJl)rnin,  and 
coiitinucil  after  his  time.  See  the  diploma  of  the  king,  iu  the  5th  tome 
of  tiio  Historians  of  Franco  by  the  liinedictins,  art.  G. 

t  In  tho  year  743,  sec  the  5th  hook  of  tho  Capitularies,  art.  3, 
Ualuzin.-i's  edition,  ]>.  S25.  J  That  of  Metz,  in  tlie  year  73(5,  art.  4. 

§  See  his  Capilnlary,  in  the  year  803,  given  at  Worms;  IJaluzius's 
edition,  j).  411,  where  he  regulates  tho  preiaridnn  contract,'und  that  of 
Frankfort,  in  the  year  7'J4,  j).  2G7,  art.  24  in  relation  to  the  ropairiug 
of  the  houses ;  and  that  of  the  year  8U0,  p.  330. 


344:  THE  SPIKIT  OP  LAWS.  [Book  XXXI. 

Cliapelle  in  the  year  803,  with  a  view  of  removing  the 
apprehensions  of  the  clergy  upon  this  subject  But  the 
donations  already  made  were  still  in  force.*  The  bi.shops 
very  justly  add,  that  Louis,  the  Debonnaire,  followed  the 
example  of  Charlemagne,  and  did  not  give  away  the  church- 
lands  to  the  soldiery. 

And  yet  the  old  abuses  were  carried  to  such  a  pitch, 
that  the  laity  under  the  children  of  Lewis,  the  Debonnaire, 
preferred  ecclesiastics  to  benefices,  or  turned  them  out  of 
their  livings  f  without  the  consent  of  the  bishops.  The 
benefices  were  divided  among  the  next  heirs, ;]:  aud  when 
they  were  held  in  an  indecent  manner  the  bishops  had  no 
other  remedy  left  than  V  >  remove  the  relics.§ 

By  the  capitulary  of  Compiegne  ||  it  is  enacted  that  the 
king's  commissary  shall  have  a  right  to  visit  every 
monastery,  together  with  the  bishop,  by  the  consent  and 
in  presence  of  the  person  who  holds  it;^  and  this  shows 
that  the  abuse  was  general. 

Not  that  there  were  laws  wanting  for  the  restitution  of 
the  church-lands.  The  Pope  having  reprimanded  the 
bishops  for  their  neglect  in  regard  to  the  re-establishment 
of  the  monasteries,  they  wrote  to  Charles,  the  Bald,  that 
they  were  not  affected  by  this  reproach,  because  they  were 
not  culpable  ;**  and  they  reminded  him  of  what  had  been 
pi'omised,  resolved  and  decreed  in  so  many  national 
assemblies.     In  point  of  fact  they  quoted  nine. 

Still  the}'  went  on  disputing  ;  till  the  Kormans  came  and 
made  them  all  agree. 

*  As  appears  by  the  preceding  note,  and  by  the  Capitulary  of  Pepin, 
King  of  Italy,  where  it  says,  that  the  king  would  give  the  monasteries 
iu  fief  to  those  who  would  swear  allegiance  for  fiefs  :  it  is  added  to  the 
law  of  the  Lombards,  book  III.  tit.  1,  sec.  30 ;  and  to  the  Salic  laws. 
Collection  of  Pepin's  laws  in  Echard,  p.  195,  tit.  26,  art.  4. 

t  See  the  constitution  of  Lotharius  I.,  in  the  law  of  the  Lombards, 
bock  III.  law  1,  sec.  iS. 

i  Il)id.  860.  44.  §  Ibid. 

II  Given  the  28th  year  of  the  reign  of  Charles,  the  Bald,  in  the  year 
868.     Baluzius's  edition,  pp.  203. 

^  Cam  consilio  et  consensu  ipsius  qui  locum  retinet. 

**  Concilium  apud  Bonoilum,  the  16th  year  of  Charles,  the  Bald,  in 
the  year  856,  Baluzius's  edition,  p.  78. 
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12.— EstahUshnent  of  the  Tithes. 

The  regulations  made  under  King  Pepin  had  given  the 
church  rather  hope.s  of  relief  than  ettectually  relieved  her; 
and  as  Charles  Martel  found  all  the  landed  estates  of  the 
kingdom  in  the  hands  of  the  clergy,  Charlemagne  found 
all  tlie  church-lands  in  the  hands  of  the  soldiery.  The 
latter  could  not  bo  compelled  to  restore  a  vcduntary 
donation  ;  and  the  circumstances  of  that  time  rendered 
the  thing  still  more  impracticable  than  it  seemed  to  be  of 
its  own  nature.  On  the  other  hand,  Christianity  ought 
not  to  have  been  lost  for  want  of  ministers,  churches  and 
instruction.* 

This  was  the  reason  of  Charlemagne's  establishing  the 
tithes,t  a  new  kind  of  property  which  had  this  advantage 
in  favour  of  the  clergy,  that  as  they  were  given  particularly 
to  the  church,  it  was  easier  in  process  of  time  to  know 
when  they  were  usurped. 

Some  have  attempted  to  make  this  institution  of  a  still 
remoter  date,  but  the  authorities  they  produce  seem  rather, 
I  think,  ti)  prove  the  contraiy.  The  constitution  of  Clo- 
tharius  saysj  only,  that  they  shall  not  raise  certain  tithes 
on  church-lands  ;§  so  far  then  was  the  church  from  exacting 
tithes  at  that  time,  that  its  whole  pretension  was  to  bo 
exempted   from   paying   them.      The   second    council    of 

*  In  tho  civil  wars  wliicli  broke  out  at  the  time  of  Charles  Martel, 
the  lands  belonging  to  the  church  of  Kheims  were  given  away  to  lay- 
men ;  tlie  cltrcjij  icere  left  to  shift  as  well  as  they  could,  says  the  life  of 
Kemigius,  Surius,  toin.  i.  p.  279. 

t  Law  of  the  Loml)ards,  book  III.  tit.  3,  sees.  1  and  2. 

X  It  is  that  on  whicii  I  have  descanted  in  the  4th  cliapter  of  this 
bo.)k,  and  which  is  to  be  found  in  13aluzius's  edition  of  the  capitularies, 
torn.  i.  art.  11,  p.  9. 

§  Aiirarla  et  pascnaria  vet  decimas  porconim  ecclesix  concedimii*,  ita 
fit.  actor  aat  deciinator  in  rcJins  fcclesim  nullns  accedaf.  The  capitulary 
of  Cliarleniagne  in  tho  year  800,  Baluzius's  edltit)n,  p.  330,  explains  ex- 
tremely well  what  is  meant  by  tliat  hort  of  titlu'  from  which  the  chnroh 
is  exempted  by  Clotharius  ;  it  was  tiio  tithe  of  the  swine  wliieli  were 
put  into  the  king's  forests  to  fatten  ;  and  Charlemagne  enjoins  his  judges 
to  pay  it,  as  well  as  other  people,  in  order  to  set  an  example:  it  ia 
plain  that  thia  waa  a  right  of  seigniory  or  economy. 
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Macon,*  which  was  held  in  585,  and  ordains  the  payment 
of  tithes,  says,  indeed,  that  they  were  paid  in  ancient 
times,  but  it  says  also  that  the  custom  of  paying  them  was 
then  abolished. 

No  one  questions  but  that  the  clergy  opened  the  Bible 
before  Charlemagne's  time,  and  preached  the  gifts  and 
offerings  of  Leviticus.  But  I  say,  tiiat  before  that  prince's 
reign,  though  the  tithes  might  have  been  preached,  they 
were  never  established. 

I  noticed  that  the  regulations  made  under  King  Pepin 
Lad  subjected  those  who  were  seized  of  church  lands  in 
fief  to  the  i^ayment  of  titlies,  and  to  the  repaiiing  of  the 
churches.  It  was  a  great  deal  to  induce  by  a  law,  whose 
equity  could  not  be  disputed,  the  principal  men  of  the 
nation  to  set  the  exanq^le. 

Charlemagne  did  more  ;  and  we  find  by  the  capitulary 
de  Villis-\  that  lie  obliged  his  own  demesnes  to  the  ]iayment 
of  the  tithes;  this  was  a  still  more  sti  iking  example. 

But  the  commonalty  are  rarely  influenced  by  example  to 
sacrifice  their  interests.  The  synod  of  Frankfort  furnished 
them  with  a  more  cogent  motive  to  pay  tlie  tithes.J  A 
capitulary  was  made  in  that  synod,  wherein  it  is  said,  that 
in  the  last  famine  the  spikes  of  corn  were  found  to  contain 
no  seed,§  the  infernal  spirits  having  devoured  it  all,  and 
that  those  spirits  had  been  heard  to  reproach  them  with 
not  having  paid  the  tithes;  in  consequence  of  which  it 
was  ordained  that  all  those  who  were  seized  of  church 
lands  should  pay  the  tithes  ;  and  the  next  consequence  was 
that  the  obligation  extended  to  all. 

Charlemagne's  project  did  not  succeed  at  first,  for  it 
seemed  too  heavy  a  burden. |1     The  payment  of  the  tithes 

*  Canone  5,  ex  tomo  1,  conciliorum  antiquorum  Gallise  opera  Jacdbi 
Sirmnndi. 

t  Art.  6,  Baluzius's  edition,  p.  332.     It  was  given  in  the  year  800. 

X  Held  under  Charlemagne,  in  the  year  794. 

§  Experimento  enim  didicimiis  in  anno  quo  ilia  valida  fames  irrepsit, 
eSmllire  vacuas  annonas  a  dn'monibus  devoratas,  et  voces  exprobrationis 
auditas,  &c. — Baluzius's  edition,  p.  267,  art.  23. 

II  See  among  the  rest  the  capitulary  of  Lewis,  the  Debonnaire,  in  the 
year  829,  Baluzius's  edition,  j).  663 ;  against  tho^e  who,  to  avoid  paying 
tithes  neglected  to  cultivate  the  lauds,  &c.,  art.  5.  Nonis  quidem  et 
dicimis,  unde  et  genitor  noster  et  nos  frequenter  in  diversis  placitit 
admonitionem  fecimus. 
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among  the  Jew.s  was  connected  willi  tlie  plan  of  the 
fanndation  of  their  republic  ;  but  hero  it  was  a  burden 
quite  independent  of  tlio  other  charges  of  the  c.stabli.sh- 
nient  of  the  monarchy.  W'l'  find  by  tlie  regulations  added 
to  the  law  of  the  Lombards*  the  difficulty  there  was  in 
causing  the  tithes  to  bo  accepted  by  tlic  civil  laws;  and  as 
for  the  o})position  they  met  with  before  they  were  admitted 
by  the  ecclesiastic  laws,  wo  may  easily  judge  of  it  from  the 
diifercnt  canons  of  the  councils. 

The  people  consented  at  length  to  pay  the  tithes,  upon 
condition  that  they  might  have  the  power  of  redeeming 
them.  This  the  constitution  of  Lewis,  the  Debonnaire.f 
and  that  of  the  Emperor  Lotharins,  his  son,  would  nut 
allow.  J 

The  laws  of  Charlemagne,  in  regard  to  the  establish- 
ment of  tithes,  were  a  wcn-k  of  necessity,  not  of  super- 
stition— a  work,  in  short,  in  which  religion  only  was 
concerned. 

His  famoiis  division  of  the  tithes  into  four  parts,  for  the 
repairing  of  the  churches,  for  the  pooi',  for  the  bishop  and 
for  the  clergy,  manifestly  proves  that  he  wished  to  give 
the  church  that  tixed  and  permanent  status  which  she  had 
lost. 

His  will  shows  that  he  was  desirous  of  repairing  the 
mischief  done  by  his  grandfather,  Charles  Martel.§  He 
made  three  eqiuil  shares  of  his  movable  goods ;  two  of 
these  he  w^ould  have  divided  each  into  one-and-twenty 
parts,  fur  the  one-and-tweniy  metropolitan  sees  of  his 
empire ;  each  part  was  to  be  sub-divided  between  the 
metropolitan  and  the  dependent  bishopricks.  The  remain- 
ing third  he  distributed  into  four  parts  ;  one  he  gave  to 
his  chihlren  and  grand-cliildien,  another  was  added  to  the 
two- thirds  already  becpieathed,  and  the  other  two  w'ero 
assigned  to  charitable  uses.  It  seems  as  if  he  looked  upon 
the  immense  donation  he  was  making  to  tlie  church  less  as 
a  religious  act  than  as  a  political  distribution. 

*  Aiiicnig  otliers,  tliat  of  Ix>thririus,  book  III.  tit.  3.  cliap.  vi. 
t  In  tlie  year  8'2!),  urt.  7,  in  B.iluziu.s,  torn.  i.  p.  titJ3. 
1  In  tiic  liuv  of  the  Loinhanls,  hook  III.  tit.  3.  see.  8. 
5}  ll  is  a  kind  of  0()<lieil  proiluceii   by  JOfrinlianl,  itud  difforout  froia 
the  will  itiself,  which  we  liud  in  Guldaatus  aud  Baluzius. 
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13, — Of  the  Election  of  Bisliops  and  Abbots. 

As  the  church  had  grown  poor,  the  kings  resigned  the 
right  of  nominating  to  bishopricks  and  other  ecclesiastio 
benefices,*  The  princes  gave  themselves  less  trouble 
about  the  ecclesiastic  ministers ;  and  the  candidates  were 
less  solicitous  in  applying  to  their  authorities.  Thus  the 
church  received  a  kind  of  compensation  fo»-  the  possessions 
she  had  lost. 

Hence,  if  Lewis,  the  Debonnaire,  left  tlie  people  of  Eome 
in  possession  of  the  right  of  clioosing  their  popes,  it  was 
owing  to  the  general  spirit  that  prevailed  in  his  time  ;f  he 
behaved  in  the  same  manner  to  the  see  of  Rome  as  to 
other  bishopricks. 

14.-0/  the  Fiefs  of  Charles  Martel. 

I  shall  not  pretend  to  determine  whether  Charles  Martel, 
in  giving  the  church  lands  in  fief,  made  a  grant  of  them 
for  life  or  in  perpetuity.  All  I  know  is,  that  under 
Charlemagne^  and  Lotharius  I.§  there  were  possessions  of 
that  kind  which  descended  to  the  next  heirs,  and  were 
divided  among  them. 

I  find,  moreover,  that  one  part  of  them  was  given  as 
allodia,  and  the  other  as  fiefs. || 

I  noticed  that  the  proprietors  of  the  allodia  were  sub- 

*  See  the  Capitulary  of  Charlemagne  in  the  year  803,  art.  2,  Balu- 
zius's  edition,  p.  379 ;  and  the  edict  of  Lewis,  the  Debonnaire,  in  the 
year  834,  in  Goldast,  Constit.  Impe'riul,  torn.  i. 

t  This  is  mentioned  in  the  famous  ctinon,  ego  Ludovicus,  which  is  a 
palpable  forgery;  it  is  Buhizius's  edition,  p.  591,  in  the  year  817. 

I  As  appears  by  his  capitulary,  in  the  year  801,  art.  17,  in  Baluzius, 
torn.  1.  p.  3G0. 

§  See  his  constitution,  inserted  in  the  code  of  tlie  Lombards,  book 
III.  tit.  1,  sec.  44. 

II  See  the  above  constitution,  and  the  Capitulary  of  Charles,  the  Bald, 
in  the  year  846,  chap.  xx.  in  Villa  Sparnaco,  Baluzius's  edition,  torn.  ii. 
p.  31,  and  that  of  the  year  853,  chap.  iii.  and  v.,  in  the  Synod  of 
Soissous,  Baluzius's  edition,  torn.  ii.  p.  54 ;  and  that  of  the  year  854, 
apud  Attiniacum,  chap.  x.  Baluzius's  edition,  tom.  ii.  p.  70.  See  also 
the  first  Capitulary  of  Charlemagne,  incerti  anni,  art.  49  and  56.  Balu- 
rius's  edition,  tom.  i.  p.  519. 
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ject  to  service  all  the  same  as  the  possessors  of  tlio  fiefs. 
This,  witliimt  doubt,  was  partly  the  reason  that  Charles 
Martel  made  grauts  of  allodial  lands  as  well  as  of  fiefs. 

15. — The  same  Subject  continued. 

"We  must  observe,  that  the  fiefs  having  been  changed 
into  church-lands,  and  these  ajrain  into  fiefs,  they  borrowed 
something  of  each  other.  Tims  the  church-lands  had 
the  privileges  of  fiefs,  and  these  had  the  privileges  of 
church-lands.  Such  were  the  honorary  rights  of  churches, 
which  began  at  that  time.*  And  as  those  rights  have 
ever  been  annexed  to  the  judiciary  power,  in  preference  to 
what  is  still  called  the  fief,  it  follows  that  the  patrimonial 
jurisdictions  were  established  at  the  same  time  as  those 
very  rights. 

16. — Cunfusion  of  the  Royalty  and  Mayoralty.     The  Second 
Bace. 

The  connection  of  my  subject  has  made  me  invert  the 
order  of  time,  so  as  to  speak  of  Charlemagne  before  I 
had  mentioned  the  famous  epoch  of  the  translation  of 
the  crown  to  the  Carlovingians  under  King  Pepin  ;  a  revo- 
lution which,  contrary  to  the  nature  of  ordinary  events, 
is  more  remarked  perhaps  in  our  days  than  when  it 
happened. 

The  kings  had  no  authority ;  they  had  only  an  empty 
name.  The  regal  title  was  hereditaiy,  and  that  of  mayor 
elective.  Though  it  was  latterly  in  the  power  of  the  mayois 
to  place  any  of  the  Merovingians  on  the  throne,  they  had 
not  yet  taken  a  king  of  another  family;  and  the  ancient 
law  which  fixed  the  crown  in  a  particular  family  was  not 
yet  erased  from  the  hearts  of  the  Franks.  The  king's 
person  was  almost  unknown  in  the  monarchy  ;  but  royalty 
was  not.  Pepin,  son  of  Charles  Martel,  thought  it 
would  be  proper  to  confound  those  two  titles,  a  confusion 
which  would  leave   it  a   moot   point  whether   the   new 

*  See  the  Capitularies,  Ixiok  v.  art.  41,  and  the  edict  of  Pistes  in  tlie 
year  869,  art.  8  and  9,  where  we  find  the  hononiry  rij;hts  of  the  lords 
established,  in  the  same  mauuer  ua  they  are  at  thia  very  day. 
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royalty  was  hereditary  or  not ;  and  this  was  sufficient  for 
him  who  to  the  regal  dignity  had  joined  a  great  power. 
The  mayor's  authority  was  then  blended  with  that  of 
the  king.  In  the  mixture  of  these  two  authorities  a  kind 
of  reconciliation  was  made ;  the  mayor  had  been  elective, 
and  the  king  hereditary ;  the  crown  at  the  beginning 
of  the  second  race  was  elective,  because  the  people  chose  ; 
it  was  hereditary,  because  they  always  chose  in  the  same 
family.* 

Father  le  Cointe,  in  spite  of  the  authority  of  all  ancient 
records,!  denies  that  the  Pope  authorised  this  great  change  ; 
and  one  of  his  reasons  is  that  he  would  have  committed 
aniniustice.t  A  fine  thing  to  see  a  historian  judge  of  that 
which  men  have  done  by  that  which  they  ought  to  have 
done ;  by  this  mode  of  reasoning  we  should  have  no 
more  history. 

Be  that  as  it  may,  it  is  very  certain  that  immediately 
after  Duke  Pepin's  victory,  the  Merovingians  ceased  to  be 
the  reigning  family.  When  his  giandson,  Pepin,  was 
crowned  king,  it  was  only  one  ceremony  more,  and  one 
phantom  less ;  he  acquired  nothing  thereby  but  the  royal 
ornaments ;  there  was  no  change  made  iu  tlie  nation. 

This  I  have  said  in  order  to  fix  the  moment  of  the  revo- 
lution, that  we  may  not  be  mistaken  in  looking  upon  that 
as  a  revolution  which  Avas  only  a  consequence  of  it. 

When  Hugh  Capet  was  crowned  king  at  the  beginning 
of  the  third  race,  there  was  a  much  greater  change,  because 
the  kingdom  passed  from  a  state  of  anarchy  to  some  kind 
of  government ;  but  when  Pepin  took  the  crown  there  was 
only  a  transition  from  one  government  to  another,  which 
was  identical. 

When  Pepin  was  crowned  king  there  was  only  a  change 
of  name ;  but  when  Hugh  Capet  was  crowned  there  was  a 

*  See  the  will  of  Charlemagne,  and  the  division  which  Lewis,  the 
Debonnaire,  made  to  his  children  in  the  assembly  of  the  states  held  at 
Quierzy,  related  by  Goldust,  quern  populus  eligere  velit,  ut  patri  stio 
succedat  in  regni  hseredilate. 

+  The  anonymous  Chronicle  in  the  year  752  ;  and  Chronic.  Cental,  in 
the  year  754. 

*  FaheUa  qnx  post  Pipinni  mortem  excogitata  est,  xquitati  ac  sanc- 
titati  Zachari^e.  papx  plurimum  adversatur. — Ecclesiastic  Annals  of  the 
French,  torn,  ii,  p.  319. 
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change  in  the  nature  of  the  thing,  because  by  nniting  a 
great  fief  to  the  crown  the  anarchy  ceased. 

When  Pepin  was  crowned  the  title  of  king  was  united 
to  the  highest  office;  when  Hugh  Capet  was  crowned  it 
was  annexed  to  the  greatest  fief. 


17 .— A  particular  Circumstance  in  the  Election  of  the  Kings  of 

the  Second  Race. 

AVe  find  by  the  formulary  of  Pepin's  coronation  that 
Charles  and  Carloman  were  also  anointed,*  and  blessed, 
and  that  the  French  nobility  bound  themselves,  on  pain  of 
interdiction  and  excommunication,  never  to  choose  a  prince 
of  another  family.f 

It  appears  by  the  wills  of  Charlemagne  and  Lewis,  the 
Debonnaire,  that  the  Franks  made  a  choice  among  the 
king's  children,  which  agrees  with  the  above-mentioned 
clause.  And  when  the  empire  Avas  transferred  from  Char- 
lemagne's famil}',  the  election,  which  before  had  been 
restricted  and  conditional,  became  pure  and  simple,  so 
that  the  ancient  constitution  was  departed  from. 

Pepin,  perceiving  himself  near  his  end,  assembled  the 
lords,  both  temporal  and  spiritual,  at  St.  Denis,  and  divided 
his  kingdom  between  his  two  sons,  Charles  and  Carloman.  J 
We  have  not  the  acts  of  this  assembly,  but  we  find  what 
was  there  transacted  in  the  author  of  the  ancient  historical 
collection,  published  by  Canisius,  and  in  the  writer  of  the 
annals  of  Metz,§  according  to  the  observation  of  Baluzius.|| 
Here  I  meet  with  two  things  in  some  measure  contra- 
dictory; that  he  made  this  division  with  the  consent  of  the 
nobility,  and  afterwards  that  he  made  it  by  his  paternal 
authority.  This  proves  what  I  said,  that  the  people's 
right  in  the  second  race  was  to  choose  in  the  same  family : 
it  was,  properly  speaking,  rather  a  right  of  exclusion  than 
that  of  election. 

This  kind  of  elective  right  is  confirmed  by  the  records  (i 

*  Vol.  .5th  of  the  historians  of  France  by  the  Bencdictins,  p.  9. 
t   L't  unqtiam  de  alteriu>>  lumhis  regem  in  ;vvo  jyrnsumaut  eligere  seel 
ex  ipfornm.     Vol.  5th  of  the  historians  of  France,  p.  10. 

X  In  the  year  7G8.  §  Tom.  ii.  lectionis  antiqux. 

\  Edition  of  the  Capitularies,  torn.  i.  p.  188. 
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the  second  race.  Such  is  this  capitulary  of  the  division 
of  the  empire  made  by  Charlemagne  among  his  three 
children,  in  which,  after  settling  their  shares,  he  says,* 
Tliat  if  one  of  the  three  brothers  happens  to  have  a  son,  such 
as  the  people  shall  he  loilling  to  choose  as  a  fit  person  to  succeed, 
to  his  father  s  kingdom,  his  uncles  shall  consent  to  it. 

This  same  regulation  is  to  be  met  with  in  the  partition 
which  Lewis,  the  Debonnaire,made  among  his  three  children, 
Pepin,  Lewis,  and  Charles,  in  the  y^ar  837,  at  the  assembly 
of  Aix-la-Chapelle  ;t  and  likewise  in  another  partition, 
made  twenty  years  before,  by  the  same  emperor,  in  favour 
of  Lotharius,  Pepin,  and  Lewis.:]:  We  may  likewise  see 
the  oath  which  Lewis,  the  Stammerer,  took  at  Compiegne 
at  his  coronation.  I,  Lewis,  by  the  divine  mercy,  and  the 
2Jeople's  election,  appointed  king,  do  promise^  ....  What  I 
say  is  confirmed  by  the  acts  of  the  council  of  Valence,  held 
in  the  year  890,  for  the  election  of  Lewis,  son  of  Boson,  to 
the  kingdom  of  Arles.||  Lewis  was  there  elected,  and  the 
principal  reason  they  gave  for  choosing  him  is  that  he  was 
of  the  imperial  family ,1[  that  Charles,  the  Fat,  had  conferred 
upon  him  the  dignity  of  king,  and  that  the  Emperor  Arnold 
had  invested  him  by  the  sceptre,  and  by  the  ministry  of 
his  ambassadors.  The  kingdom  of  Aries,  like  the  other 
dismembered  or  dependent  kingdoms  of  Charlemagne,  was 
elective  and  hereditary. 

1 8. — Charlemagne. 

Charlemagne's  intention  was  to  restrain  the  power  of 
the  nobility  within  proper  bounds,  and  to  hinder  them 
from  oppressing  the  freemen  and  the  clergy.  He  balanced 
the  several  orders  of  the  state,  and  remained  perfect  master 
of  them  all.     The  whole  was  united  by  the  strength  of  his 

*  In  the  1st  Capitulary  of  the  year  806.  Bahizius's  edition,  p.  439, 
art.  .*).  t  In  Goldast,  Constit.  Imperial,  torn.  ii.  p.  19. 

J  Baluzius's  edition,  p.  574,  art.  14.  Si  vero  aliquis  illorum  decedens 
legitimos  filiosreliquerit,  non  inter  eos  potestas  ipsa  dividatur,  sed  j)otius 
populus  pctriter  conveniens,  nnum  ex  its  quern  dominus  voluerit  eligat, 
et  hunc  senior  frater  in  loco  fratris  et  filii  suscipiat. 

§  Capitulary  of  the  year  877.     Baluzius's  edition,  p.  272. 

tl  In  Father  Labbe's  Councils,  torn.  ix.  col.  424  ;  and  in  Dumont's 
Corp.  Diplomat,  tom,  ii.  art.  36.  %  By  the  mother's  side. 
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genius.  lie  kd  tlie  nobility  contimially  from  one  expe- 
dition to  another,  p;iviug  tliein  no  time  to  Ibnn  conKpiracies, 
but  employing  them  entirely  in  the  execxition  of  his 
de.signs.  The  empire  was  supported  by  the  gieatness  of 
its  eljiet";  the  prinec  was  great,  but  the  man  was  gieater. 
The  kings,  his  ehildicn,  were  his  tiist  subjects,  tlio  instru- 
ments of  his  power  and  patterns  of  obedience.  lie  made 
admiiable  laws;  and,  what  is  more,  he  took  caie  to  see 
them  execiited.  His  jrcnius  dilfnscd  itself  tlirongh  every 
part  of  the  empire.  We  tind  in  this  })riiice's  laws  a  eom- 
prehcn.sive  spirit  of  fore>ight,  and  a  certain  force  which 
carries  all  before  it.  All  pretexts  for  evading  the  duties 
are  removed,  neglects  are  corrected,  abuses  reformed  or 
prevented.*  He  knew  how  to  puni.sh,  but  he  understood 
mu(;h  better  how  to  pardon.  He  was  great  in  his  designs, 
and  simple  in  tlie  execution  of  them.  Ko  prince  ever 
possessed  in  a  higher  degree  the  art  of  performing  the 
greatest  things  with  case,  and  the  most  diffictdt  with  expe- 
dition. He  was  cc)ntinvuilly  visiting  the  several  parts  of 
his  vast  f-mpire,  and  made  them  feel  the  weight  of  his  hand 
wheixjver  he  fell.  Now  difticnhies  sjnang  up  on  every 
side,  and  on  every  side  he  removed  them.  Never  prince 
had  more  resolution  in  facing  dangers ;  never  prince  knew 
better  how  to  avoid  them.  He  mocked  all  manner  of 
perils,  and  particuhirly  those  to  which  great  conquerors 
are  generally  subject,  namely,  conspiracies.  This  wonderful 
prince  was  extremely  moderate,  of  a  very  mild  character, 
})lain  and  siinjile  in  his  behaviour.  He  Joved  to  converse 
freely  with  the  lords  of  his  court.  He  indulged,  perhaps, 
too  much  his  passion  for  the  fair  sex ;  a  failing,  however, 
which  in  a  prince  who  always  governed  by  himself,  and 
who  spent  his  life  in  a  continual  series  of  toils,  may  merit 
some  allowance.  He  was  wonderfully  exact  in  his  expenses, 
administering  his  demesnes  with  prudence,  attention,  and 
econom3^  A  father  might  leain  from  his  la\vs  how  tu 
govern  his  family;  and  we  find  in  his  capitularies  the 
pure  and  sacred  source  whence  he  derived  his  richts.*     I 

*  See  liis  3r(l  Capitulary  of  the  year  811,  p.  48G,  art.  1,  2, 3,  4,  .5,  G,  7, 
and  8  ;  aud  the  1st  Capituliiry  of  tlie  year  812,  p.  4U0,  art.  1 ;  ar.d  the 
Oapitulnry  of  the  year  812,  p.  4t)4,  art.  d  and  11,  etc. 
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shall  add  only  one  word  more :  ho  gave  orders  that  the 
eggs  in  the  bartons  on  his  demesnes,  and  the  superfluous 
garden-stuff,  should  be  Bold  ;|  he  distributed  among  his 
people  all  the  riches  of  the  Lombards,  and  the  immense 
treasures  of  those  Huns  that  had  plundered  the  whole 
world. 

19. — The  same  Subject  continued. 

Charlemagne  and  his  immediate  successors  were  afraid 
lest  those  whom  they  placed  in  distant  parts  should  be 
inclined  to  revolt,  and  thought  they  should  find  more 
docility  among  the  clergy.  For  this  reason  they  erected 
a  great  number  of  bishoprics  in  Germany  and  endowed 
them  with  very  large  fiefs. |  It  appears  by  some  charters 
that  the  clauses  containing  the  preiogatives  of  those  fiefs 
were  not  different  from  sixch  as  were  commonly  inserted 
in  those  grants, §  though  at  present  we  find  the  principal 
ecclesiastics  of  Germany  invested  with  a  sovereign  power. 
Be  that  as  it  may,  these  were  some  of  the  contrivanc'cs 
they  used  against  the  Saxons.  That  which  they  could 
not  expect  from  the  indolence  or  supineness  of  vassals  they 
thought  they  ought  to  expect  from  the  sedulous  atten- 
tion of  a  bishop.  Besides,  a  vassal  of  that  kind,  far  from 
making  use  of  the  conquered  people  against  them,  would 
rather  stand  in  need  of  their  assistanco  to  support  them- 
selves against  their  own  people. 

20. — Lewis,  the  Debonnaire. 

When  Augustus  Caesar  was  in  Egypt  he  ordered  Alex- 
ander's tomb  to  be  opened ;  and  upon  their  asking  him 
whether  he  was  willing  they  should  open  the  tombs  of 

*  See  the  Capitulary  de  Villis  in  the  year  800 ;  his  2nd  Capitulary 
of  tlie  year  813,  art.  6  and  19 ;  and  the  5th  book  of  the  Capitularies, 
art.  303. 

t  Capitul.  de  VilJig,  art.  39.  See  this  whole  Capitulary,  which  is  a 
masterpiece  of  prudence,  good  administration  and  economy. 

X  See  among  others  the  foundation  of  tlie  archbishopric  of  Bremen, 
in  the  Capitulary  of  the  year  7S9.     Baluzius's  e  lition,  p.  245. 

§  For  instance,  the  prohibition  to  the  king's  judges  against  entering 
upon  the  territory  to  demand  the  freda,  and  other  duties.  I  have  said 
a  good  deal  conceruing  this  in  the  preceding  book. 
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the  Ptolemies,  he  made  answer  that  he  wanted  to  see  tlie 
kin^,  and  not  the  dead.  Thns,  in  the  history  of  the 
second  race,  we  are  continually  looking  for  I'epin  and 
Charlemagne  ;  we  want  to  see  the  kings,  and  not  the  dead, 

A  prince  who  was  the  sjiort  of  his  })assions,  and  a  dupe 
even  to  his  virtues ;  a  prince  who  never  understood 
rightly  either  his  own  strength  or  weakness ;  a  prince 
who  was  incapable  of  making  himself  either  feared  or 
beloved  ;  a  prince,  in  fine,  who  with  few  vices  in  his  heart 
had  all  manner  of  defects  in  his  understanding,  took  the 
reins  of  the  empire  into  his  hands  which  had  been  held  by 
Charlemagne. 

At  a  time  when  the  whole  world  is  in  tears  for  the 
death  of  his  father,  at  a  time  of  surprise  and  alarm,  when 
the  subjects  of  that  extensive  empire  all  call  upon  Charles 
and  Hnd  him  no  more  ;  at  a  time  when  he  is  advancing 
with  all  expedition  to  take  possession  of  his  father's  throne, 
he  sends  some  trusty  officers  before  him  in  order  to  seize 
the  persons  of  those  who  had  contributed  to  the  irregular 
conduct  of  his  sisters.  This  step  was  ])rodiictive  of  the 
most  terrible  catastro])hes.*  It  was  imiirudent  antl  preci- 
pitate. Ue  began  with  punishing  domestic  crimes  before 
he  reached  the  palace;  and  with  alienating  the  minds  of 
his  subjects  before  he  ascended  the  throne. 

His  nephew,  Bernard,  King  of  Italy,  having  come  to 
implore  his  clemency,  he  ordered  his  eyes  to  be  piit  our, 
which  proved  the  cause  of  that  prince's  death  a  few  days 
after,  and  created  Lewis  a  great  many  enemies.  His 
apprehension  of  tlie  consequence  induced  him  to  shut  his 
brothers  up  in  a  monastery  ;  by  which  means  the  number 
of  his  enemies  increased.  These  two  h»st  transactions  were 
afterwards  laid  to  his  charge  in  a  judicial  manner,f  and  his 
accusers  did  not  fail  to  tell  him  that  he  had  violated  his 
oath  and  the  solemn  promises  which  he  had  made  to  his 
father  on  the  day  of  his  coronation. | 

After  the  death  of  the  Empress  Hermengarde,  by  whom 

•  The  anonymous  author  of  the  Life  of  Lewis,  the  Debonnaire,  in 
Duchesne's  Collection,  torn.  ii.  p.  295. 

+  See  his  trial  and  the  circumstances  of  his  deposition,  in  Duchesne'a 
C'  llection,  torn.  ii.  p.  133. 

1  He  directed  him  to  sliow  unlimited  clemency  (indeficienti'm 
viiiiericordiam ,  to  his  sisters,  his  brothers,  and  his  nephews.  Tej^un 
in  the  colkctiou  of  Duciiesue,  turn.  ii.  p.  27ti. 
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~tinwf-  TnmiLEgS..  ETir  i^JmrHTrrrnr  ~tht^  ~  Hj-,.  -ssTtf.JIUtDT 

i::  i  "nnui  tfoisil  "iiisjt  ^W3?5^  rmr  frr  -^*   tait  ^wian 

"rhif-  7r-TTiTrrT«L     ail£bw!SSri.  uf   STnrhll"!  _^v   "Vi^    T.Tir   iiitirr  ■PWfTT^ 

khE  BtHsgcrtEsL 

Tj^^  frfM~j-r  or  -^.  I  "I  "vscr!ir  3mtat  ii  wb.""fci.i~  —7?!^-  T^^LiiiciaL 
TT  -hryrrp^  rr-TiTiw?- ji-iii~"<v  ^  ^\ni^  *  — -grr^Qwar-ai  -yr.  T ■yarTf. 
-"TH-TtfTTinrmtr— ?-,  r-»  TtE-^mr-w^rT-r  TirrrtiET^Tw.  Tr  l^irnttf-,  tt  urOtsr 
TT  Tiirrq-  rrm  usiiiE?^  -yrmTtf!- rr  ::  tmr  — tie-  ijr  Tsar  -miirH-  a 
r-TT^m  n:  is  riTTTmriTTrff  EniriTigia-  aialcr^DL.  fcrrsr  TtET-r.p- 

"SiiEi  fffirmi?"^  urrcjLC  SBii  *>  -v^ai  Ttrruiut  TTiT.lr^  itpcnsi  "iir 
ETTaiiTir  re  srntfryirrmai.  '     Zz:  as  ^as^"  "ei  j^srishni  xutt  ioiiiii 

■vilia.  T.TH-  ■f;;'!''^^"*^  CTTTTiir'  .  V  TmH?:  ifTPt  Tur-ifg-  i^jisrviifl 
drmL    ^n<^       rijr-w.TnTTrffrri-     buc  imiL   il*    TTliiSt  jtSiiEliat ; 

~W±  -fnir.  r  iTTmi''TT-  e:  T-^:  ir  Emiisr^iur  Sktv  «  jrrrriBt- 
'vin  -vTft  pTiHTtnwnTic.  a:  fiens^fcl  ^ni«E  rutiiaati.  Twin  iac  saner 
izuiwieii^K^  ■viii  imL  Jt  3a::xriiil  f-wrrrHr-mTTr  t:  -rr— Et.  grir! 
■will  ir  -mim  "vts  -it  snr  if  ^TUT-'Kqrr.-nj-Tt^  uniLLi  itT^  gnnti 
i  -rrmni^fr-  IE  -mKTm^.r  «i  zioiBcnnEtt  KTif  ingltiiiaiiikr  ne 
■i'via.  :ii TTffinrr  imr  or  is  VmrrDEraTn.  Enf  -k.  it  flagr-mTnpfl 

—  *ffii   US    ■mill    «Tlf    •&£     f'Trrj'imwmnwm.  jf  j^  BiUmia&im.  OH  Bto- 

■ffngmi^  .  luTtf^Hni..  Trm.  L  x  iiUL.  isis  iibo:  ttr  itfe  »j^iumi  jy  TTwnRri- 
ITmacrsnui  ua«  lummacc  tcszwirsi  ^smmim. 

■DBS  »ntfamr  tt  ^TuafiSIEt.  Tnm    j.  x    SUL 
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upon  his  ruin :  and,  indeed  they  wouM  have  utterly 
completed  it,  if  his  children,  who  in  the  main  were  iiKjre 
honest  than  they,  had  been  steady  in  their  design,  and 
could  have  agreed  among  themselves. 

21. — TJie  game  Subject  continued. 

The  strength  and  solidity  for  which  the  kingdom  was 
indeltted  to  Charlemagne  still  subsisted  under  Lewis,  the 
Debonnaire,  in  such  a  degree  as  enabled  the  state  to 
support  its  grandeur,  and  to  command  respect  from 
foreign  nations.  The  prince's  understanding  was  weak, 
but  the  nation  was  warlike.  His  authority  declined  at 
home,  though  there  seemed  to  be  no  diminution  of  power 
abroad. 

Charles  Martel,  Pepin,  and  Charlemagne  were  in  suc- 
cession rulers  of  the  monarchy.  The  first  flattered  the 
avarice  of  the  soldieis :  the  other  tAvo  that  of  the  clergy, 
Lewis,  the  Debonnaire,  displeased  both. 

In  the  French  constitution,  the  whole  power  of  the  state 
was  lodged  in  the  hands  of  the  king,  the  nobility  and 
clergy.  Charles  Martel,  Pepin,  and  (  harlemagne  joined 
sometimes  their  interest  with  one  of  those  parties  to  check 
the  other  and  generally  with  both  ;  but.  Lewis,  the  Debon- 
naire, could  gain  the  aifection  of  neither.  He  disobliged 
the  bishops  by  publishing  regulations  which  liad  the  air 
of  seveiity,  because  he  carried  things  to  a  greater  length 
than  was  agreeable  to  their  inclinaiion.  Very  good  laws 
may  be  ill-timed.  Tlie  bishops  in  those  days,  being 
accustomed  to  take  the  field  against  the  Saracens  and  the 
Saxons,  had  very  little  of  the  S2)irit  of  ndigion.*  On  the 
other  hand,  as  he  had  no  lunger  any  confidence  in  the 
nobility,  he  piomoted  mean  people, f  turning  tlie  nobles  out 
of  their  employments  at  court  to  make  room  for  strangers 
and  upstarts. J     By  this  means  the  affections  of  the  two 

*  The  anonymous  author  of  tlip  Life  of  Lewis,  the  Debonnaire.  in 
Ducliesnt^'s  collection,  torn.  ii.  p.  2'>>8. 

t  Tegan  says  tliat  what  seldoui  happened  under  Charlemagne  was  a 
coninion  jiractice  innlcr  Lewi.s. 

X  Ik'in;,'  dcbirous  to  check  the  nobility,  lie  promoted  one  Bernard  to 
th(!  |i!iice  of  chamlierliiin,  by  which  the  great  lorda  were  exasperated  to 
the  highest  piU^h. 
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great  bodies  of  the  nobility  and  clergy  were  alienated 
from  their  prince,  the  consequence  of  which  was  a  total 
desertion. 

22. —  The  same  Subject  continued. 

But  what  chiefly  contributed  to  weaken  the  monarchy 
was  the  extravagance  of  this  prince  in  alienating  the 
crown  demesnes.*  And  here  it  is  that  we  ought  to  listen 
to  the  account  of  Jvitard,  one  of  onr  most  judicious 
historians,  a  grHudson  of  Charlemagne,  strongly  attached 
to  Lewis,  the  Debonnaire,  and  who  wrote  his  history  by 
order  of  Charles,  the  Bald. 

He  says,  '"  that  one  Adelhard  for  some  time  gained  such 
an  ascendant  over  the  Emperor,  that  this  prince  conformed 
to  his  will  in  everything  ;  that  at  the  instigation  of  this 
favourite  he  had  granted  the  crown  lands  to  everybody 
thiit  asked  them,']'  by  which  means  the  state  was  ruined. "|: 
Thus  he  did  the  same  mischief  tiiroughout  the  empire, 
as  I  observed  he  had  done  in  Aquitaine;§  the  former 
Charlemagne  redressed,  but  the  latter  was  past  all  remedy. 

The  state  was  reduced  to  the  same  debility  in  which 
Charles  Martel  found  it  upon  his  accession  to  the  mayor- 
alty ;  and  so  desperate  were  its  circumstances  that  no 
exertion  of  authoiity  was  any  longer  capable  of  saving  it. 

The  treasury  was  so  exhaixsted  that  in  the  reign  of 
Charles,  the  Bald,  no  one  could  continue  in  his  employ- 
ments, nor  be  safe  in  his  person  without  paying  for  it.|| 
W  hen  they  had  it  in  their  power  to  destroy  the  Normans, 
they  took  money  to  let  them  escape  :  %  and  the  first  advice 
which  Hincmar  gives  to  Lewis,  the  Stammerer,  is  to  ar-k  of 
the  assembly  of  the  nation  a  sufficient  allowance  to  defray 
the  expenses  of  his  household. 

*  Villas  rerjias  qux  ernnt  sui  et  avi  et  tritavi,  fidelihtis  mis  tradidit 
ffl.s  in  po^si'8si<-;nes  sempiternas ;  fecit  enim  hoc  diu  tempore. — Tegan,  de 
Gedis  Ludovtci  Pii. 

t  Mine  lihertates,  hinc  piiblica  in  propriis  usibus  distribnere  suasit. — 
Nitard,  lib.  iv.  prope  finem.     %  Rempublicam  penitus  annullavit. — Ibid. 

§  See  book  XXX.  chap.  xiii. 

11  Hincmar,  let.  1,  to  Lewis,  the  Stammerer. 

•|f  See  the  fragment  of  the  Chronicle  of  the  Monaste  y  of  S.  Sergiua 
»f  Angers,  in  Duchesne,  torn.  ii.  p.  401. 
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23, — The  same  Subject  continued. 

The  clergy  had  reason  to  lepent  the  protection  they  had 
granted  to  the  ehihlien  of  Lewis,  the  Debonnaire.  This 
prince,  as  I  have  alreatly  observed,  liad  never  given  any 
of  the  church-lands  by  precepts  to  the  laity  ;*  but  it  was 
not  long  before  Lutliarius  in  Ital3^  and  Pepin  in  Aquilaine, 
quitted  Charlemagne's  plan,  and  resumed  that  of  L'hailes 
Martcl.  The  clergy  had  recourse  to  tlie  Emperor  against 
his  children,  but  thej'  themselves  had  M-eakened  the 
authority  to  which  the}'  appealed.  In  Aquitaine  some 
condescension  was  shuwn,  but  none  in  Italy. 

The  civil  wars  with  Avliicli  the  life  of  Lewis,  the  Debon- 
naire, had  been  embroiled  were  tiie  seed  of  those  which 
followed  his  death.  The  tliree  bKjthers  Loth;iiius,  Lewis 
and  Charles  endeavoured  each  to  bring  over  the  nobility 
to  their  l>arty  and  to  make  them  their  tools.  To  such 
as  were  willing  therefore  to  follow  them  they  granted 
church-lands  bj'  precepts ;  so  that  to  gain  the  nobility, 
the}''  sacrificed  the  clergy. 

We  find  in  the  capitularies  f  that  those  princes  were 
obliged  to  yield  to  the  importunity  of  demands,  and  that 
what  they  would  not  often  have  freely  granted  was 
extorted  from  them  :  we  find  that  the  clergy  thought 
themselves  moie  oppressed  by  the  nobility  than  by  the 
kings.     It  ai)pears   that  Charles,  the  Bald,J   became  the 

*  Seo  wliat  the  bishops  say  in  the  synod  of  the  yenr  845,  apud  Teu- 
donis  rillam,  art.  4. 

t  Sec  tile  synnd  in  the  ye:ir  84.5.  ajiud  Teiuhmis  riUam,  art.  3,  and  4, 
whicli  gives  a  very  e.xact  (IcscTiiilimi  of  thin][j;s  ;  as  also,  that, '.t'  tlie 
same  year,  held  :.t  tlie  palai-es  uf  Vi-rne.s,  art.  12,  and  the  syimd  of 
IJeauvuis,  also  in  the  same  year,  art,  3,  4.  and  0,  and  tlie  Capitulary  in 
Villa  SiKirnaro,  in  the  year  84(1,  art.  20,  and  the  litti-r  whicli  the 
bishops  assembled  at  Rheims  wrote  in  858,  to  Lewis,  King  of  Germany, 
art.  8. 

X  Si  e  the  Capitulary  in  Villa  Sjiarnaco,  in  the  year  84fi.  The  nobility 
had  set  thelvinir  against  the  bishops,  in.snninch  tliat  he  exprllod  tin  in 
from  tlie  asstnibly  ;  a  few  of  the  canons  enacted  in  conncil  wire 
picked  out,  and  the  i)rehites  were  told  that  the.se  were  tlie  only  ones 
which  should  he  (>b.s3rvi<l ;  iiotliing  was  granted  them  that  could  be 
refused.  See  art.  20,  21  and  22.  See  also  the  letter  which  the  bi.shojia 
assembled  at  Rheims  wrote  in  the  year  858  to  Lewis,  King  of  Ciermauy, 
and  the  edict  of  Pistes,  in  the  year  8fJ4,  art.  5. 
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greatest  enemy  of  the  patrimony  of  the  clergy,  whether  he 
was  most  incensed  against  them  for  having  degraded  his 
father  on  their  account,  or  whether  he  was  the  most 
timorous.  Be  that  as  it  may,  we  meet  with  continual 
tjuarrels  in  the  Capitularies,*  between  the  clergy  who 
demanded  their  estites  and  the  nobility  who  refused  or 
deferred  to  restore  them ;  and  the  Idngs  acting  as 
mediators. 

The  situation  of  affairs  at  that  time  is  a  spectacle  really 
deserving  of  pity.  While  Lewis,  the  Uebonnaire,  made 
immense  donations  out  of  his  demesnes  to  the  clergy,  his 
children  distributed  the  church-lands  among  the  laiiy. 
The  same  prince  with  one  hand  founded  new  abbeys 
and  despoiled  old  ones.  The  clergy  had  no  fixed  state ; 
one  moment  they  were  plundered,  another  they  received 
satisfaction  ;  but  the  crown  was  continually  losing. 

Toward  the  close  of  the  reign  of  Charles,  the  Bald,  and 
from  that  time  forward,  there  was  an  end  of  the  disputed 
of  the  clergy  and  laity,  concerning  the  restitution  of 
church-lands.  The  bishops  indeed  breathed  out  still  a 
few  sighs  in  their  remonstrances  to  Charles,  the  Bald, 
which  we  find  in  the  capitulary  of  the  year  856,  and  in 
the  letter  they  wrote  to  Lewis,  King  of  Germany,  in  the 
year  858  :  f  but  tJiey  proposed  things,  and  challenged 
promises,  so  often  eluded,  that  we  plainly  see  they  had  no 
longer  any  hopes  of  obtaining  their  desire. 

All  that  could  be  expected  ihen  was  to  repair  in  general 
the  injui'ies  done  both  to  church  and  state. :j:  The  kings 
engaged  not  to  deprive  the  nobility  of  their  freemen,  and 
not  to  give  away  any  more  church-lands  by  precejjts,^  so 

*  See  this  very  Capitulary  in  the  year  846,  in  Villa  Spamaeo.  See 
also  the  Capitulary  of  the  asseml)ly  held  apud  Marsitani  in  the  year 
8-17,  art.  4,  wherein  the  elt-rgy  leJuced  themselves  to  demand  only  the 
restitution  of  what  they  had  been  posses.-^ed  of  under  Lewis,  the  De- 
bannaire.  Ste  als.i  the  Capitulary  of  the  year  851,  apnd  Mamnam,  art. 
6,  and  7,  which  confirms  the  noliility  and  clergy  in  their  several  posses- 
sions, and  that  ap^ul  Bonoilum,m  the  year  S5tJ,  whieli  is  a  remonstraneo 
of  the  bishops  to  the  king,  because  the  evils,  after  so  many  laws,  had 
not  been  redressed ;  and,  in  fine,  the  letter  which  the  bishops  assembled 
at  Rheims  wrote  in  the  year  858,  to  Lewis,  King  of  Germany,  art.  8. 

+  Art.  8.  X  See  the  Capitulary  of  tlic  year  852,  art.  6  and  7. 

§  Charles,  the  Bald,  in  the  Synod  of  Soissons,  says,  that  he  had 
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that  the  interests  of  the  clergy  and  nobility  seemed  then 
to  bo  united. 

The  dreadful  depredations  of  the  Kormans,  as  I  ha\e 
already  observed,  contiibuted  greatly  to  put  an  end  to 
those  quarrels. 

The  axitliority  of  our  kings  diminishing  every  day,  both 
for  the  reasons  already  given  and  those  whieh  1  shall 
mention  hereafter,  they  imagined  +hey  had  no  better 
resource  left,  than  to  resign  themselves  into  the  hands  of 
the  clergy.  But  the  ecclesiastics  had  weakened  the  power 
of  the  kings,  and  these  had  diminished  the  influence  of  the 
ecclesiastics. 

In  vain  did  Charles,  tlie  Bald,  and  his  successors  call  in 
the  church  to  support  the  state,  and  to  prevent  its  ruin ; 
in  vain  did  thty  make  use  of  the  respect  which  the 
commonalty  had  for  that  body,  *  to  maintain  that 
which  they  should  also  have  for  their  prince  ;t  in  vain 
did  they  endeavour  to  give  an  authority  to  their  laws  by 
that  of  tlie  canons ;  in  vain  did  they  join  the  ecclesiastic 
with  the  civil  punishments ;  :j:  in  vain  to  counterbalance 
the  authority  of  the  count  did  they  give  to  each  bishop  the 
title  of  their  commissary  in  the  several  provinces  ;  §  it  was 
impossible  to  repair  the  mischief  they  had  done ;  and  a 
terrible  misfortune  which  I  shall  presently  mention  proved 
the  ruin  of  the  monarchy. 

promised  the  bishops  not  to  issue  any  more  precepts  relating  to  church-lands. 
Capitulary  of  the  yc^ir  85S,  art,  11,  Baiuziu^'s  edition,  torn.  ii.  p.  56. 

*  See  the  Capitulary  of  Charles,  the  Bald,  a/iud  S<i})<i)i(iTiai<,  in  the 
year  t<59,  art.  3.  "  Venilon,  whom  I  made  Arehbi-shnji  of  Sens,  lias  con- 
secrated me  ;  ami  I  ought  not  to  he  expelled  the  kingdom  by  anybody," 
saltern  sine  audientiu  tt  judicio  episcoporum,  qiKirum  ministeriu  in 
regem  sum  amsecratuSy  et  quithroni  Dei  stiut  dicti,  in  quihus  Dtus  sidtt, 
et  per  quos  stui  decernit  judicia,  quorum  paternis  correctionihus  et 
castigaturiis  judiniiit  me  suhdere  ful  paratux  et  in  pnfKcutitiuin  iiubd.tus. 

t  See  the  Cai)itulaiy  of  Charles,  the  Bald,  de  C(iri.-i(iri>,  iu  the  year 
857,  Baluzius's  edition,  torn.  ii.  p.  88,  sees.  1,  2,  3,  4,  and  7. 

I  See  the  synod  of  Pistes  in  the  year  862,  art.  4,  and  the  Capitulary 
of  Lewis  II.  npnd  vcrnis  palatinm,  iu  the  year  883,  urt.  4  and  5. 

§  Ca] titulary  of  tlie  year  87G,  under  Charles,  the  Bald,  iu  Sijnodo 
Pontigonenni,  Baluzius's  edition,  art.  12. 
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24. —  That  the  Freemen  were  rendered  capable  of  holding 
Fiefs. 

I  said  that  the  freemen  were  led  against  the  enemy  by 
their  count,  and  the  vassals  by  their  lord.  This  was  the 
reason  that  the  several  orders  of  the  state  balanced  each 
other,  and  though  the  king's  vassals  had  other  vassals 
under  tliem,  yet  they  might  be  overawed  by  the  count 
who  was  at  the  head  of  all  the  freemen  of  the  monarchy. 

The  freemen  were  not  allowed  at  first  to  do  homage  for 
a  fief;  but  in  process  of  time  tliis  was  permitted  :  *  and  I 
find  that  this  change  was  made  during  the  period  that 
elapsed  from  the  reign  of  Gontram  to  that  of  Charle- 
magne. This  I  prove  by  the  comparison  which  may 
be  made  between  the  treaty  of  Andely,"|"  by  Gontram, 
Childebert  and  Queen  Brunehault,  and  the  partition  made 
by  Charlemagne  among  Ids  children,  as  well  as  a  like 
]iartition  by  Lewis,  the  Debonnaire.ij:  These  three  acts 
contain  nearly  the  same  legulations  with  regard  to  the 
vassals ;  and  as  they  determine  the  very  same  points, 
under  almost  the  same  circumstances,  the  spiiit  as  well  as 
the  letter  of  those  three  treaties  in  this  respect  are  very 
much  alike. 

But  as  to  what  concerns  the  freemen  there  is  a  vital 
difference.  The  treaty  of  Andely  does  not  say  that  they 
might  do  homage  for  a  fief;  whereas  we  find  in  the 
divisions  of  Charlemagne  and  Lewis,  the  Debonnaire, 
express  clauses  to  empower  them  to  do  homage.  This 
shows  that  a  new  usage  had  been  introduced  after  the 
treaty  of  Andely,  whereby  the  freemen  had  become  capable 
of  this  great  privilege. 

This  must  have  happened  when  Charles  Martel,  after 
distributing  the  church-lands  to  his  soldiers,  partly  in  fief, 
and  partly  as  allodia,  made  a  kind  of  revolution  in  the 

*  See  what  has  been  said  already,  Book  XXX.,  last  chapter  towards 
the  end.  t  In  the  year  587,  in  Gregory  of  Tours,  book  ix. 

X  See  the  following  chapter,  where  I  shall  speak  more  diffusely  ot 
those  partitions ;  and  the  notes  in  which  they  are  quoted. 
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feudal  laws.  It  is  very  prohahlc  that  the  nobility  who 
were  seized  already  (;f  tiefs  found  a  greater  advantage  in 
receiving  the  new  grants  as  allodia  ;  and  that  the  freemen 
thougiit  themselves  happy  in  accepting  them  as  fiefs. 


The   Principal   Cause   of'   the    Humiliation    of   the 
Second  Race. 

25. — Changes  in  the  Allodia. 

Charlemagne  in  the  partition  *  mentioned  in  the  pre- 
ceding chapter  ordained,  that  after  his  death  the  vassals 
behjnging  to  each  king  should  bo  permitted  to  receive 
benefices  in  their  own  sovereign's  dominion,  and  not  in 
those  of  another :  f  whereas  they  may  keep  their  allodial 
estates  in  any  of  their  dominions. J  But  he  adds,§  that 
ever}'  freeman  might,  after  the  death  of  his  lord,  do  homage 
in  any  of  three  kingdoms  he  pleased,  as  well  as  he  that 
never  had  been  subject  to  a  lord.  We  find  the  same 
regulations  in  the  partition  which  Lewis,  the  Debonnaire, 
made  among  his  children  in  the  year  817. 

But  though  the  freeman  had  done  homage  for  a  fief,  yet 
the  count's  militia  was  not  thereby  weakened  :  the  free- 
man was  still  obliged  to  contribute  for  his  allodium,  and  to 
get  people  ready  for  the  service  belonging  to  it,  at  the 
proportion  of  one  man  to  four  manors  ;  or  else  to  procure 
a  man  that  should  do  the  duty  of  the  fief  in  his  stead. 
And  when  some  abuses  had  been  introduced  upon  this  head 
they  were  redressed,  as  appears  by  the  constitutions  of 


*  In  tho  year  80fi,  between  Charles,  Pepin  and  Lewis,  it  ia  quoted 
by  Gol(Last,  and  by  Baluzius,  torn.  ii.  p.  439. 

t  Art.  IX.  p.  44:i,  whicli  is  agrocablo  to  the  treaty  of  Andely,  in 
Gregory  of  Tours,  book  IX. 

X  Art.  10,  and  there  is  no  mention  made  of  this  in  the  treaty  of 
Andely. 

§  In  Baluzius,  tnm.i.  p.  174.  Licentiam  haheat  unusquif que  W)€r  homo 
qui  seniiirnm  non  hnhuirit,  ctiiciimque  ex  his  tribuH  frntrihus  rolmrit,  »e 
eommendandi.  art.  9.  See  also  the  division  ma<lo  by  the  same  euipcror, 
in  the  year  S37,  art.  6,  Balnzius's  edition,  p.  GSU. 
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Charlemagne,*  and  by  that  of  Pepin,  King  of  Ital}',  which 
explain  each  other.t 

The  remark  made  by  historians  that  the  battle  of 
Fontenay  was  the  rdin  of  the  monarchy,  is  very  tme ;  but 
I  beg  leave  to  cast  an  eye  on  the  unhappy  consequences  of 
that  day. 

Some  time  after  the  battle,  the  three  brothers,  Lotharius, 
Lewis  and  Charles  made  a  treaty,^  wherein  I  find  some 
clauses  which  must  have  altered  the  whole  political 
system  of  the  French  government. 

In  the  declaration  §  which  Charles  made  to  the  people 
of  the  part  of  the  treaty  relating  to  them,  he  says  that 
ever  y  freeman  might  choose  whom  he  pleased  for  his  lord,  || 
whether  the  king  or  any  of  the  nobility.  Before  this 
treaty  the  freeman  might  do  homage  for  a  fief;  but  his 
allodium  still  continued  under  the  immediate  power  of  the 
king,  that  is,  under  the  count's  jurisdiction ;  and  he 
depended  on  the  lord  to  whom  he  vowed  fealty,  only  oa 
account  of  the  fief  which  he  had  obtained.  After  that 
treaty  every  freeman  had  a  right  to  subject  his  allodium 
to  the  king,  or  to  any  other  lord,  as  he  thought  proper. 
The  question  is  not  in  regaid  to  those  who  put  themselves 
under  the  piotection  of  another  for  a  fief,  but  to  sui-h  aa 
changed  their  allodial  into  a  feudal  land,  and  withdrew 
themselves,  as  it  were,  from  the  civil  jurisdiction  to  enter 
under  the  power  of  the  king,  or  of  the  lord  whom  they 
thought  proper  to  choose. 

Thus  it  was,  that  those  who  formerly  were  only  under 
the  king's  power,  as  freemen  under  ihe  count,  became 
insensibly  vassals  one   of  another,    since  every   freeman 

*  In  the  year  811,  Raluzius's  edition,  torn.  i.  p.  486,  art.  7  and  8,  and 
that  of  the  year  812,  ibid.  p.  -190,  art.  1.  Ut  omnis  liber  homo  qui  quatuor 
viansos  vestitos  cle  prujyrio  suo,  sive  de  alicujus  heneficio,  habet,  ipse  se 
pretpai-et,  et  ipse  in  hostem  pergat  xive  cum  seniore  suo,  &c.  See  also 
the  Capitulary  of  the  year  807,  Baluzius's  edition,  torn.  i.  p.  458. 

f  In  the  year  793,  inserted  in  the  Law  of  the  Lombards,  book  III. 
tit.  9,  cliap.  ix. 

%  In  the  year  847,  quoted  by  Aubert  le  Mire,  and  Baluzius.  torn.  ii. 
page  42.     Conventus  apud  Marsnam.  §  Ailnniwiatio. 

II  JJt  unusquisque  liber  homo  in  nostro  regno  seniorem  quvm  voluerit 
in  nobis  et  in  nostris  fidelihas  accipiat,  art.  2,  of  the  Declaration  of 
Charles. 
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might  choose  whom  he  pleased  for  his  lord,  the  king  or 
any  of  the  nobility. 

2.  If  a  man  changed  an  estate  Avhieh  he  possessed  in 
perpetuity  into  a  lief,  this  new  fief  could  no  longer  be 
only  for  life,  llcuce  we  see,  a  short  time  after,  a  general 
law  for  giving  the  fiefs  to  the  children  of  the  present 
possessor:  *  it  was  made  by  (."hailes,  the  Bald,  one  of  the 
three  contracting  i)rincc8. 

What  has  been  said  concerning  the  liberty  every  free- 
man had  in  the  monarchy,  after  the  treaty  of  the  three 
brothers,  of  choosing  whom  he  pleased  for  his  lord,  the 
king  or  any  of  the  nobility,  is  confirmed  by  the  acts 
Bubseqiieiit  to  that  time. 

In  the  leigii  of  Cliarlemagne,t  when  the  vassal  had 
received  a  present  of  a  lord,  Avere  it  worth  only  a  son,  he 
could  not  afterwards  quit  hiui.  But  under  Charles,  the 
Bald,  the  vassals  might  follow  what  was  agreeable  to  their 
interests  or  their  inclination  with  entire  safety  ;J  and  so 
strongly  does  tliis  prinee  explain  himself  on  the  subject 
that  he  seems  rather  to  encourage  them  in  the  enjoyment 
of  this  liberty  than  to  restrain  it.  In  Charlemagne's 
time,  benefices  were  rather  personal  than  real ;  afterwards 
they  became  rather  real  than  personal. 


26. — Changes  in  the  Fiefs. 

The  same  changes  happened  in  the  fiefs  as  in  the  allodia. 
We  find  by  the  capitulary   of   Compiegne,§  under   King 

*  Capitulary  of  tlie  year  877,  tit.  53,  art.  9  and  10,  apud  Carisiacumj 
similittr  et  de  nostris  vaii><alli>i  facieudam  est,  &c.  This  capitulary  re- 
lutes  tn  another  of  the  sume  yenr,  and  of  tlie  same  place,  art.  3. 

t  Capituliiry  of  Aix  la  Chapcllc,  in  the  yciir  813,  art.  IG,  q^iod 
mdhis  stiiiorem  suum  dhnittut  pod  quam  ab  eo  uccipcrit  vulente  solidum 
ununi ;  and  the  Capitulary  of  Tepin,  in  the  year  783,  art.  5. 

X  Si  e  the  capitulary  de  Carhiaco,  in  the  yciir  85G,  art.  10  and  13. 
Baluzius's  edition,  torn.  ii.  j).  ^3,  in  which  the  king,  toj^(  ther  with  the 
lords  spiritual  and  temporal,  agreed  to  this;  Et  si  aliquis  de  vobis  talis 
tst  cut  suus  nen'wratus  nun  placet,  cl  ilii  siiindut  nt  ud  alium  seniorem 
melius  quam  ad  ilium  acuptare  possit,  vcitiat  ad  illuiii,et  ipse  trunquillo 
et  }K(citico  animo  donet  ilti  comineatuin  .  .  .  et  quod  Dtua  iUi  cupierit 
et  ail  alium  seuiorem  acaptare  potuerit,  pacijire  habeat. 

§  lu  the  year  757,  art.  G,  Baluzius's  edition,  p.  181. 
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Pepin,  that  those  who  had  received  a  benefice  from  the 
king  gave  a  part  of  this  benefice  to  different  bondmen ; 
but  these  parts  were  not  distinct  from  the  whole.  The 
king  revoked  them  when  he  revoked  the  whole ;  and  at 
the  death  of  the  king's  vassal  the  rear- vassal  lost  also  his 
rear-fief:  and  a  new  beneficiary  succeeded,  who  likewise 
established  new  rear-vassals.  Thus  it  was  the  person 
and  not  the  rear-fief  that  depended  on  the  fief ;  on  the  one 
hand,  the  rear- vassal  returned  to  the  king  because  he  was 
not  tied  for  ever  to  the  vassal ;  and  the  rear-fief  returned 
also  to  the  king  because  it  was  the  fief  itself  and  not  a 
dependence  of  it. 

Such  was  the  rear- vassal  age,  while  the  fiefs  were  during 
pleasure ;  and  such  was  it  also  while  they  were  for  life. 
This  was  altered  when  the  fiefs  descended  to  the  next  heirs, 
and  the  rear-fiefs  the  same.  That  which  was  held  before 
immediately  of  the  king  was  held  now  mediately ;  and  the 
regal  power  was  thrown  back,  as  it  were,  one  degree,  some- 
times two  ;  and  oftentimes  more. 

We  find  in  the  books  of  fiefs,*  that  though  the  king's 
vassals  might  give  away  in  fief,  that  is,  in  rear-fief,  to  the 
king,  yet  these  rear-vassals,  or  petty  vavasors,  could  not 
give  also  in  fief;  so  that  whatever  they  had  given,  they 
might  always  resume.  Besides,  a  grant  of  that  kind  did 
not  descend  to  the  children  like  the  fiefs,  because  it  was 
not  supposed  to  have  been  made  according  to  the  feudal 
laws. 

If  we  compare  the  situation  in  which  the  rear-vassalage 
was  at  the  time  when  the  two  Milanese  senators  wrote  those 
books,  with  what  it  was  under  King  Pepin,  we  shall  find 
that  the  rear-fiefs  preserved  their  primitive  nature  longer 
than  the  fiefs.f 

But  when  those  senators  wrote,  such  general  exceptions 
had  been  made  to  this  rule  as  had  ahnost  abolished  it. 
For  if  a  person  who  had  received  a  fief  of  a  rear-vassal 
happened  to  follow  him  upon  an  expedition  to  Eome,  he 
was  entitled  to  all  the  privileges  of  a  vassal. J  In  like 
manner,  if  he  had  given  money  to  the  rear- vassal  to  obtain 
the  fief,  the  latter  could  not  take  it  from  him,  nor  hinder 

*  Book  I.  chap.  i.  t  At  least  in  ItaJy  and  Germany. 

X  Book  I.  of  fiefs,  chap.  i. 
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him  from  transmittino;  it  to  his  son,  till  ho  returned  him 
his  money  :  in  fine,  this  rule  was  no  longer  observed  by 
the  senate  of  Milan.* 

27. — Another  chamje  loMch  happened  in  the  Fiefs. 

In  Charlemagne's  time  they  were  obliged,!  under  great 
penalties,  to  repair  to  the  general  meeting  in  case  of  any 
war  whatsoever;  they  admitted  of  no  excuses,  and  if  the 
count  exempted  any  one  he  was  liable  himself  tobe  punished. 
But  the  treaty  of  the  three  brothers^  made  a  restriction 
upon  this  head  which  lescucd  the  nobility,  as  it  were, 
out  of  the  king's  hands,  they  were  no  longer  obliged  to  serve 
him  in  time  of  war,  except  when  the  war  was  defensive. § 
In  others,  they  were  at  liberty  to  follow  their  lord,  or  to 
miuil  tlii-ir  own  business.  This  treaty  relates  to  another,|| 
concluded  five  years  before,  between  the  two  brothers' 
Charles,  the  Bald,  and  Lewis,  King  of  Germany,  by  which 
these  princes  release  their  vassals  from  serving  them  in  war, 
in  case  they  should  attempt  hostilities  against  each  other ; 
an  agreement  which  the  two  princes  confirmed  by  oath, 
and  at.  the  same  time  made  their  armies  swear  to  it. 

The  death  of  a  hundred  tlnmsand  French,  at  the  liattle 
of  Fontenay,  made  the  remains  of  the  nobility  imagine  that 
by  the  private  quarrels  of  their  kings  about  their  respec- 
tive shares,  their  whole  body  would  be  exterminateil,  and 
that  the  ambition  and  jealousy  of  those  princes  would  end 
in  the  destruction  of  all  the  best  families  of  the  kingdom. 
A  law  was  therefore  passed,  that  the  nobility  should  not 
be  obliged  to  serve  their  princes  in  war  unless  it  was  to 
defend  the  state  against  a  foreign  invasion.  This  law 
cbtained  for  several  ages.lf 

*  Book  I.  of  fiefs,  chap.  i. 

t  Capitulary  of  the  year  802,  art.  7,  Baluzius's  edition,  p.  305. 

+  Apnit  Margnam,  in  the  year  847,  Baluzius's  edition,  p.  42. 

§  \'olnmuf(  lit  citjuscumque  noi'tru.m  hotno  in  ciiju!<cinn([ui'  reguo  i<it,  cum 
nciii/ire  ifuo  in  hoitlem,  rel  nliis  giiis  utilifatilms,  jienjitt,  nifi  talis  regni 
infasio  qtMm  Lamtlveki  dicunt,  quod  al>^it,  acciderit,  nt  oinnin  popiUus 
illiug  reijni  fid  earn  repi'llendam  commuiiittr  pen/dt,  art.  T),  ihid.  ]>.  44. 

II  Apu<l  AnieiUoratiiiu,  in  Baluzius,  Capitularies,  toni.  ii.  p.  .^1). 

^  SiHj  the  law  of  (iuy,  King  of  the  Romans,  amnn-;;  those  which  were 
adfied  to  the  Salic  law,  and  to  that  of  the  LoiDhards,  tit.  G,  sec.  2  in 
Echard, 
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28. — Clianges  icMcli  happened  in  the  great  Offices,  and  in 
the  Fiefs. 

The  many  changes  introduced  into  the  fiefs  in  particular 
cases  seemed  to  spread  so  widely  as  to  be  productive  of 
geneial  corruption.  I  noticed  that  in  the  beginning  several 
fiefs  had  been  alienated  in  perpetuity ;  but  those  were  par- 
ticular cases,  and  the  fiefs  in  general  preserved  their 
nature  ;  so  that  if  the  crown  lost  some  fiefs  it  substituted 
otliers  in  their  stead.  I  ob-^erved,  likewise,  that  the  crown 
had  never  alienated  the  great  ofSces  in  perpetuity.* 

But  Charles,  the  Bald,  made  a  general  legulation,  which 
equall}^  affected  the  great  offices  and  the  fiefs.  He  orrla'ned, 
in  his  capitularies,  that  the  counties  should  be  given  to 
the  children  of  the  count,  and  that  this  regulation  should 
also  take  place  in  respect  to  the  fiefs."!" 

We  shall  see  presently  that  this  regulation  received  a 
wider  extension,  insomuch  that  the  great  offices  and  fiefs 
went  even  to  distant  relatives.  Thence  it  followed  that 
most  of  the  lords  who  befoie  this  time  had  held  im- 
mediately of  the  crown  held  now  mediately.  Those  cotints 
who  formerly  administered  justice  in  the  king's  placifa, 
and  who  led  the  freemen  against  the  enemy,  found  them- 
selves situated  between  the  king  and  his  freemen ;  and 
the  king's  power  was  removed  farther  off  another  degree. 

Again,  it  appears  from  the  capitularies,^  that  the  counts 
had  benefices  annexed  to  their  counties,  and  vassals  under 
them.  AVhen  the  counties  became  hereditary,  the  count's 
vassals  were  no  longer  the  immediate  vassals  of  the  king ; 

*  Some  authors  pretend  that  the  County  of  Toulouse  liad  been  given 
away  by  Charles  Martel,  and  pas.-ed  by  inheritance  down  to  Raymond, 
the  last  count ;  but,  if  this  be  true,  it  was  owing  to  some  circumstances 
which  mi'_'ht  have  been  an  inducement  to  choose  the  Counts  of 
Toulouse  from  among  the  children  of  the  last  possessor. 

t  See  his  Capitulary  of  the  year  877,  tit.  53,  art.  9  and  10,  apud 
Carisiacum.  This  capitulary  bears  relation  to  another  of  tiie  same 
year  and  place,  art.  3. 

X  The  third  Capitulary  of  the  year  812,  art.  7,  and  that  of  the  year 
815,  art.  6,  on  tlie  Spaniards.  The  collection  of  the  Capitularies,  Ixwk 
5,  art.  223,  and  the  Capitulary  of  the  year  869,  art.  2,  and  that  of  tho 
year  877,  art.  13,  Baluzius's  edition. 
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and  the  benefices  annexed  to  the  counties  were  no  longer 
the  king's  benefices;  the  counts  grew  powerful  because 
the  va.ssals  whom  they  had  already  under  them  enabled 
them  to  procure  others. 

In  Older  to  be  convinced  how  much  the  monarchy  was 
thereby  weakened  tuwards  the  end  of  the  second  lace  we 
have  only  to  cast  an  eye  on  what  happened  at  tlie  Ixigin- 
ning  of  the  third,  when  the  multiplicity  of  rear-fiefs  flung 
the  great  va«sals  into  desjtair. 

It  was  a  custom  of  the  kingdom*  that  when  the  elder 
brotliers  had  given  shares  to  their  younger  brothers  the 
latter  ]»aid  homage  to  tlie  elder ;  so  that  those  shares  we7"e 
held  of  the  lord  paramount  only  as  a  rear-fief.  Philip 
Augustus,  the  Duke  of  Burgundy,  the  Cuuuts  of  Nevers, 
IJuul.'gne,  S.  Paul,  Dainpierre  and  other  buds  declared! 
that  henceforward,  whether  the  fiefs  were  divided  by  suc- 
cession or  otherwise,  the  whole  sln)uld  be  always  of  tlie 
same  lord,  without  any  intermediation.  This  ordinance 
was  not  generally  followed ;  for,  as  I  have  elsewhere  ob- 
served, it  was  impossible  to  make  general  ordinances  at 
that  time ;  but  many  of  our  customs  were  regulated  by 
them. 

29. — Of  the  Nature  of  the  Fiefs  after  tlie  Reign  of 
Charles,  the  Bald. 

We  have  observed,  that  Charles,  the  Bald,  ordained  that 
when  the  possessor  of  a  great  ofiice  or  of  a  fief  left  a  son 
at  his  death,  the  office  or  fief  shoidd  devolve  to  him.  It 
would  be  a  difficult  matter  to  trace  the  progress  of  the 
abuses  which  thence  resulted,  and  of  the  extension  given 
to  that  law  in  each  country.  I  find  in  the  books  of  fiefs,i  that 
towards  the  begintiing  of  the  reign  of  the  Emperor  Conrad 
II.  the  fiefs  situated  in  his  dominions  did  not  descend  to 
the  grandchildren:  they  descended  only  to  one  of  iho  l.isu 
possessor's  children,  who  had  been  chosen  by  the  loid  :§ 

*  As  appears  from  Otlio  of  Fiissingue,  of  the  actions  of  Fredci ic, 
book  II.  cliap.  xxix. 

t  Seo  the  oniinituco  of  Philip  Augustus  in  the  year  1209,  in  the 
new  collection.  J  Book  I.  tit.  1. 

§  Sic  protjrestium  est,  td  adjilios  deveHirtl  in  qicem  Dominits  hoc  vedtl 
oenejicium  coitjinnare, — i  bid. 

VOL.   II.  2   B 
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thus  the  fiefs  were  given  by  a  kind  of  election,  which 
the  lord  made  among  the  children. 

In  the  seventeenth  chapter  of  this  book  we  have  explained 
in  wliat  manner  the  crown  was  in  some  respects  elective^ 
and  in  otheis  hereditary  under  the  second  race.  It  was 
hereditary,  because  the  kings  were  always  taken  from  that 
family,  and  because  the  children  succeeded  ;  it  was  elective, 
by  reason  that  the  people  chose  from  nmong  the  children. 
As  things  proceed  step  by  step,  and  one  political  law 
has  constantly  some  relation  to  another  political  law,  thes 
same  spirit  was  followed  in  the  succession  of  fiefs,  as  had! 
been  observed  in  the  succession  to  the  crown.*  Thns  thei 
fiefs  were  transmitted  to  the  children  by  the  right  of  suo-^ 
cession,  as  well  as  uf  election  ;  and  each  fief  became  both 
elective  and  hereditary,  like  the  crown. 

This  right  of  election  f  in  the  person  of  the  lord  was 
not  subsisting  at  the  time  of  the  avithors  J  of  the  book  of 
fiefs,  that  is,  in  the  reign  of  the  Emperor  Frederick  I. 


30. — The  same  Subject  continued.  J 

It  is  mentioned  in  the  books  of  fiefs,  that  when  the  Em- 
peror Conrad  set  out  for  Eome,  the  vassals  in  his  service 
]ireseiited  a  petition  to  him  that  he  would  please  to  make 
a  law  that  the  fiefs  which  descended  to  the  children 
should  descend  also  to.  the  grandchildren;  and  that  he 
whose  brother  died  withoiit  legitimate  heirs  might  succeed 
lo  the  fief  which  had  belonged  to  their  common  father.§: 
This  was  granted.  ' 

In  the  same  place  it  is  said  (and  we  are  to  remember 
that  those  writers  lived  at  the  time  of  the  Emperor 
Frederick  I.)  \\  "  that  the  ancient  jurists  had  always  beeu 

*  At  least  in  Italy  and  Germany.  ; 

t  Quod  hodie  ita  stahilitum  est,  ut  ad  omnes  sequaliter  vemat. — Book 
I.  of  the  fiefs,  tit.  1. 

J  Gerardua  Nigjer  and  Aubertus  de  Orto. 

§  Cum  vera  Conradus  Bomavi  projicisceretur,  petitum  est  a  fidelihui 
qui  hi  -ejus  erant  servitio,  ut,  lege  ab  eo  promidgatd,  hoc  etiam  ad  nepotes 
ex  filio  producere  dignaretur,  et  ut  frater  fratri  sine  legitimo  hxrede 
de/uncto  in  beneficio  quod  eorum  pains  fuii,  succedat. — Book  I.  of  fiels, 
tit.  1.  [I  Cujas  has  proved  it  extremely  well. 
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of  opinion  *  that  the  succe.ssion  of  fiefs  in  a  collateral  lino 
did  not  extend  farther  than  to  l)rothers-<rerman,  thongli 
of  late  it  was  carried  as  far  as  the  seventh  degree,  and 
by  the  new  code  they  had  extended  it  in  a  direot  line  in 
infinitum."  It  is  thus  that  Conrad's  law  was  insensihly 
extended. 

All  these  things  being  supposed,  the  bare  pemsal  of  the 
history  of  France  is  sufficient  to  demonstrate  that  the  per- 
petuitj'  of  fiefs  was  established  earlier  in  this  kingdom 
than  in  Germany.  Towards  the  commencement  of  the 
reign  of  the  Emperor  Conrad  II.  in  1024,  things  were 
upon  the  same  footing  still  in  Germany,  as  they  had  beer, 
in  France  during  the  reign  of  Charles,  the  Bald,  who  died 
in  877.  But  such  were  the  changes  made  in  this  kingdom 
after  the  reign  of  Charles,  the  Bald,  that  Charles,  the 
Simple,  found  himself  unable  to  dispute  with  a  foreign 
hoiise  his  incontestable  rights  to  the  empire;  and,  in  fine, 
that  in  Hugh  Capet's  time  the  reigning  family,  stripped 
of  all  its  demesnes,  was  no  longer  in  a  condition  to  maintain 
the  crown. 

The  weak  understanding  of  Charles,  the  Bald,  produced 
an  ecpial  weakness  in  the  French  monarchy.  But  as  his 
brother,  Lewis,  King  of  Germany,  and  some  of  that  prince's 
successors  were  men  of  better  parts,  their  government  pre- 
served its  vigour  much  longer. 

But  what  do  I  say  ?  Perhaps  the  phlegruatic  constitu- 
tion, and,  if  I  dare  use  the  expression,  the  immutability  of 
spirit  peculiar  to  the  German  nation  made  a  longer  stand 
than  the  volatile  temper  of  the  French  against  tiiat  dispo- 
sition of  things,  which  perpetuated  the  fiefs  by  a  natural 
tendency,  in  families. 

Besides,  the  kingdom  of  Germany  was  not  laid  waste . 
and  annihilated,  as  it  were,  like  that  of  France,  by  that 
particadar  kind  of  war  with  which  it  had  been  harassed  by 
the  Normans  and  Saracens.  There  were  less  riches  in 
Germany,  fewer  cities  to  plunder,  less  extent  of  coast  to 
scour,  more  marshes  to  get  over,  more  foi  ests  to  penetrate. . 

*  Scienduvi  est  quod  heneficium  advenientcx  ex  latere,  ultra  fratn  k 
patruehsnon  progreditur  successiane  ab  antiijnis  Sftpienliliuxronxtiluliini, 
licet  moderno  tempore  wqtle  ad  sepffmum  fjenictdufn  f(t  iixurpatiim,  quod 
in  masculis  deecendentibtis  novo  jure  in  infinitum  extenditur. — Ibid. 

2  B  2 
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As  the  dominions  of  those  princes  were  less  in  danger  of 
being  ravaged  and  torn  to  pieces  they  had  less  need  of 
their  vassals  and  consequently  less  dependence  on  them. 
And  in  all  probability,  if  the  Emperors  of  Germany  had 
not  been  obliged  to  be  crowned  at  Kome,  and  to  make  con- 
tinual expeditions  into  Italy,  the  fiefs  would  have  pre- 
served their  primitive  nature  much  longer  in  that  country. 

31. — In  what  Manner  the  Empire  was  transferred  from  the 
Family  of  Charlemagne. 

The  empire,  which,  in  prejudice  to  the  branch  of  Charles, 
the  Bald,  had  been  already  given  to  the  bastard  line  of 
Lewis,  King  of  Germany,*  was  transferred  to  a  foreign 
house  by  the  election  of  Conrad,  Duke  of  Franconia,  in 
912.  The  reigning  branch  in  France  being  hardly  able  to 
contest  a  few  villages  was  much  less  in  a  situation  to 
contest  the  empire.  We  have  an  agreement  entered  into 
between  Charles,  the  Simple,  and  the  Emperor  Henry  I., 
who  had  succeeded  to  Conrad.  It  is  called  the  compact  of 
Bonn.f  These  two  princes  met  in  a  vessel  which  had 
been  placed  in  the  middle  of  the  Ehine,  and  swore  eternal 
friendship.  They  used  on  this  occasion  an  excellent 
middle  term.  Charles  took  the  title  of  King  of  West 
France,  and  Henry  that  of  King  of  East  France.  Charles 
contracted  with  the  King  of  Germany,  and  not  with  the 
Emperor. 

32. — In  what  Manner  the  Crown  of  France  was  transferred 
to  the  House  of  Hugh  Capet. 

The  inheritance  of  the  fiefs,  and  the  general  establish- 
ment of  rear-fiefs,  extinguished  the  political  and  formed  a 
feudal  government.  Instead  of  that  prodigious  multitude 
of  vabsals  who  were  formerly  under  the  king,  there  were 
now  a  few  only,  on  whom  the  others  depended.  The  kings 
had  scarcely  any  longer  a  direct  authority ;  a  power  which 
was  to  pass  through  so  many  other  and  through  such  great 

*  Arnold  and  his  son  Lewis  IV. 

t  la  tlie  year  926,  quoted  by  Aubert  le  Mire,  Cod.  donalionum 
piarum,  chap,  xxvil. 
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powers  either  stopped  or  was  lost  before  it  reached  its 
term.  Those  great  vassals  would  no  longer  obey ;  and 
they  even  made  use  of  their  rear- vassals  to  withdraw  their 
obedience.  The  kings,  deprived  of  their  demesnes  and 
reduced  to  the  cities  of  Hheinis  and  Laon  were  left  ex- 
posed to  their  nierc}'  ;  tlie  true  stretched  out  its  branches 
too  far,  and  tlie  liead  was  withered.  The  kingdom  found 
itself  with(jut  a  demesne,  as  tliu  empire  is  at  present.  The 
crown  was,  therefore,  given  to  one  of  the  most  potent 
vassals. 

The  Normans  ravaged  the  kingdom  ;  they  sailed  in  open 
boats  or  small  vessels,  entered  the  moiiths  of  rivers,  and 
laid  the  country  waste  on  both  sides.  The  cities  of 
Orleans  and  I'aris  put  a  stop  to  those  plundeiers,  so  that 
they  could  not  advance  farther,  either  on  the  Seine,  or  on 
the  Loire.*  Hugh  Capet,  who  was  master  of  those  cities, 
held  in  his  hands  the  two  keys  of  tlie  unhapj)y  remains  of 
the  kingdom ;  the  crown  was  conferred  upon  him  as  the 
only  person  able  to  defend  it.  It  is  thus  the  emjdie  was 
afterwards  jiiven  to  a  family  whose  dominions  form  so 
strong  a  barrier  against  the  'I'urks. 

The  emi)ire  went  from  Charlemagne's  family  at  a  time 
when  the  inheritance  of  fiefs  was  established  only  as  a 
mere  condescendence.  It  even  appears  that  this  inherit- 
ance obtained  much  later  among  tiie  Germans  tlian  among 
the  French ;  f  which  was  the  reason  that  the  empire, 
considered  as  a  fief,  was  elective.  On  the  contrary,  when 
the  crown  of  France  went  from  the  family  of  Charlemagne, 
the  tiefs  were  really  hereditary  in  this  kingdom  ;  and  the 
crown,  as  a  great  hef,  was  also  hereditary. 

But  it  is  very  wrong  to  refer  to  the  very  moment  of  this 
revolution  all  the  changes  which  hai)pened,  either  before 
or  afterwards.  The  whole  was  reduced  to  two  events  ;  the 
reigning  family  changetl,  and  the  crown  was  united  to  a 
great  lief. 

*  See  the  Capitulary  of  Charles,  the  Bald,  in  the  year  877,  apud 
Ciirisiiicuin,  on  tliu  importance  of  Paris,  S.  Uenis,  und  the  castles  on  thu 
Loire,  in  those  days  f  See  above,  chap.  xxx. 
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33. — Some  Consequences  of  the  Perpetuity  of  Fiefs. 

From  the  perpetuity  of  fiefs  it  followed,  that  the  right 
of  seniority  or  primogeniture  was  established  among  the 
French.  'J'his  right  was  quite  unknown  under  the  first 
race  ;*  the  crown  was  divided  among  the  brothers,  the 
allodia  were  shared  in  the  same  manner  ;  and  as  the  fiefS, 
whether  precarious  or  for  life,  were  not  an  object  of 
succession,  there  could  be  no  partition  in  regard  to  those 
tenures. 

Under  the  second  race,  the  title  of  emperor,  which  Lewis, 
the  Debonnaire,  enjoyed,  and  with  which  he  honoured 
bis  eldest  son,  Lotharius,  made  him  think  of  giving 
this  prince  a  kind  of  superiority  over  his  younger  brothers. 
The  two  kings  were  obliged  to  wait  upon  the  emperor 
every  year,  to  carry  him  presents,  and  to  receive  much 
greater  from  him  ;  they  were  also  to  consult  with  him 
upon  common  affairs.f  This  is  what  in>pired  Lotharius 
with  thoce  pretences  which  met  with  such  bad  success. 
^Vhen  Agobard  wi-ote  in  favour  of  this  prince,|  he  alleged 
the  emperor's  own  intention,  who  had  associated  Lotharius 
with  the  empire  after  he  had  consulted  the  Almighty  by  a 
three  days'  fast,  by  the  celebration  of  the  holy  mysteries, 
and  by  prayers  and  almsgiving ;  after  the  nation  had  sworn 
allegiance  to  him  which  they  could  not  refuse  without  per- 
juring themselves;  and  after  he  had  sent  Lotharius  to  Rome 
to  be  confirmed  by  the  Pope.  Upon  all  this  he  lays  a  stress, 
and  not  upon  his  right  of  primogeniture.  He  says,  indeed, 
that  the  emperor  had  designed  a  partition  among  the 
younger  brothers,  and  that  he  had  given  the  preference  to 
the  elder ;  but  saying  he  had  preferred  the  elder  was 
saying  at  the  same  time  that  he  might  have  given  the 
pieference  to  his  younger  brothers. 

*  See  the  Salic  Law,  and  the  law  of  the  Eipuarians,  in  the  title  of 
allodia. 

t  See  the  Capitulary  of  the  year  817,  which  contains  the  first  parti- 
ta'n  made  by  Lewis,  the  Debonnaire,  among  his  children. 

X  See  his  two  letters  upon  this  subject,  the  title  of  one  of  which  la 
de  divisione  imperii 
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But  as  soon  as  the  fiefs  became  liereditary,  the  right  of 
seniority  was  established  in  the  feudal  succession  ;  and  for 
tlie  same  reason  in  that  of  the  crown,  which  was  the  great 
tief.  The  ancient  law  of  i)artitions  Avas  no  longer  subr 
eisting ;  the  fiefs  being  charged  with  a  service,  the 
possessor  must  have  been  enabled  to  discharge  it.  Tlie 
law  of  primogeniture  was  established,  and  the  right  of 
the  feudal  hiw  was  superior  to  that  of  the  jiolitical  or  civil 
institution. 

As  the  fiefs  descendeil  to  the  children  of  the  possessor, 
the  lords  lost  the  liberty  of  disposing  of  them  ;  and,  iu 
onler  to  indemnify  themselves,  they  established  what  they 
called  the  right  of  redemption,  whereof  mention  is  made 
in  our  customs,  which  at  first  was  paid  in  a  direct  line, 
and  by  usage  came  afterwards  to  be  jmid  only  in  a  cijllateral 
line. 

The  fiefs  wei-e  soon  rendered  transferable  to  strangers 
as  a  patrimonial  estate.  This  gave  rise  to  the  right  of 
lord's  dues,  which  were  established  almost  throughout  the 
kingdom.  These  rights  were  arbitrary  in  the  beginning; 
but  when  the  practice  of  granting  such  permissions  became 
general  they  were  fixed  in  every  district. 

The  1  ight  of  redemption  was  to  be  paid  at  every  change 
pf  heir,  and  at  fiist  was  ])aid  even  in  a  direct  line.*  The 
piost  general  custom  hael  fixed  it  to  one  year's  income. 
•I'his  was  burdensome  and  inconvenient  to  the  vassal,  and 
afiected  in  some  measure  tlie  fief  itself.  It  was  often 
agreed  in  the  act  of  homage  that  the  lord  should  no  longer 
demand  more  than  a  certain  sum  of  money  for  the  re- 
demption, which,  by  the  changes  incident  to  money,  be- 
came afterwards  of  no  manner  of  importance.f  Thus 
the  right  of  redemption  is  in  our  days  reduced  almost 
^o  nothing,  while  that  of  the  lord's  dues  is  continued 
in  its  full  extent.  As  this  right  concerned  neither  the 
vassal  nor  his  heirs,  but  was  a  fortuitous  case  which  no 
one  was  obliged  to  foresee  or   expect,  these   stipulations 

*  See  the  ordinance  of  Philip  Augustus,  in  the  year  1209,  on  the 
4ef8. 

t  We  find  scvcrnl  of  these  conventions  in  the  ciinrtcrs.  as  in  the  re- 
gister bi)ok  of  Veudoiue,  uiul  that  of  tlio  abbey  in  S.  Cypriuu  in  I'oiloiit, 
of.  which  Mr.  Galland  has  given  some  extracts,  p.  55. 
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were  not  made,  and  they  continued  to  pay  a  certain  part 
of  the  price. 

When  the  fiefs  were  for  life,  they  could  not  give  a  part 
of  a  fief  to  hold  in  perpetuity  as  a  rear-fief;  for  it  would 
have  been  al)surd  that  a  person  who  had  only  the  usufruct 
of  a  thing  should  dispose  of  the  propeity  of  it.  But  when 
they  became  perpetual,  this  Avas  permitted,*  with  some 
restrictions  made  by  the  customs,  which  was  what  they 
call  dismembering  their  rief.t 

The  perpetuity  of  feudal  tenuies  having  established  the 
rrghfc  of  redemption,  the  daughters  were  rendered  capable 
of  succeeding  to  a  fief,  in  default  of  male  issue.  For  when 
the  lord  gave  the  fief  to  his  daughter,  he  multiplied  the 
cases  of  his  right  of  redemption,  because  the  husband  was 
obliged  to  pay  it  as  well  as  the  wife.:):  This  regulation 
could  not  take  place  in  regard  to  the  crown,  for  as  it  was 
not  held  of  any  one  there  could  be  no  right  of  redemption 
over  it. 

The  daughter  of  William  V,,  Count  of  Toulouse,  did 
not  STicceed  to  the  county.  But  Eleanor  succeeded  to 
Aquitaine,  and  Matilda  to  Normandy  ;  and  the  right  of 
the  succession  of  females  seemed  so  well  established  in 
those  days,  that  Lewis,  the  Young,  after  his  divorce  from 
Eleanor,  made  no  difficulty  in  restoring  Guienne  to  her. 
But  as  these  two  last  instances  followed  close  on  the  first, 
the  general  law  by  which  the  Avomen  were  called  to  the 
succession  of  fiefs  must  have  been  introduced  much  later 
into  the  county  of  Toulouse  than  into  the  other  provinces 
of  France. § 

The  constitution  of  several  kingdoms  of  Europe  has 
been  directed  by  the  state  of  feudal  tenures  at  the  time 
when  those  kingdoms  were  founded.  The  women  suc- 
ceeded neither  to  the  crown  of  France  nor  to  the  empire, 
because  at  the  foundation  of  those  two  monarchies  they 
were   incapable   of  succeeding   to  fiefs.      But  the^''  suo- 

*  But  they  could  not  abrid<;;e  the  fiefs,  that  is,  abolish  a  portion  of  it. 

t  They  fixed  the  portion  which  they  could  dismember. 

j  Tliis  was  the  reason  that  the  lords  obliged  the  widow  to  marry 
again. 

§  IMost  of  the  great  families  had  their  particular  laws  of  succession. 
See  what  M.  de  la  Thaumassiere  says  concerning  the  families  of  Berri. 
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ceetled  in  kingdoms  whose  foundation  was  posterior  to 
that  of  the  perpetuity  of  the  fiefs,  such  as  those  founded 
by  the  Noiniuns,  those  by  the  conquests  made  on  the 
Moors,  and  others,  in  fine,  which  were  beyond  the  limits  of 
Germany,  and  in  later  times  received  in  some  measure  a 
second  birth  by  the  establishment  of  Christianity. 

When  these  fiefs  were  at  will,  they  were  given  to  such 
as  were  capable  of  doing  service  for  them,  and,  tlierefore, 
were  never  bestowed  on  minors ;  but  when  they  became 
jierpetual,  the  lords  took  the  fief  into  their  own  hands, 
till  the  i)upil  came  of  age,  either  to  increase  their  own 
emoluments,  or  to  train  the  ward  to  the  use  of  anns.* 
This  is  what  our  customs  call  the  guardianship  of  a  nohle- 
mans  children,  which  is  founded  on  principles  dift'erent 
from  those  of  tutelage,  and  is  entirely  a  distinct  thing 
from  it. 

When  the  fiefs  were  for  life,  it  was  customary  to  vow 
fealty  for  a  fief;  and  the  real  delivery,  which  was  made 
by  a  sceptre,  confirmed  the  fief,  as  it  is  now  confirmed  by 
homage.  We  do  not  find  that  the  counts,  or  even  the 
king's  Commissaries,  received  the  homage  in  the  provinces  ; 
nor  IS  this  ceremony  to  be  met  with  in  the  commissions  of 
those  officers  which  have  been  handed  down  to  iis  in  the 
capitularies.  They  sometimes,  indeed,  matle  all  the  king's 
subjects  take  an  oath  of  allegiance;!  but  so  far  was  this 
oath  from  bein<j;  of  the  same  nature  as  the  service  after- 
wards established  by  the  name  of  homage,  that  it  was 
only  a  ceremony,  of  less  solemnity,  occasionally  used,  either 
before  or  after  that  act  of  obeisance;  in  short,  it  was  quite 
a  distinct  thing  from  homage.  | 

*  Wo  see  in  the  Capitulary  of  tlio  year  817,  apiid  Carisiacum,  art.  3, 
iiiiluziiis's  oilitioii,  toin.  ii.  p.  'ifJ'.t,  tlio  moinciit  in  wliicli  tiio  kings 
caused  the  fi(;fs  to  he  administered  iu  order  to  preserve  them  for  tlie 
minors;  an  example  followed  hy  the  lords,  and  whieh  gave  rise  to 
what  we  have  mentioned  by  the  name  of  the  guardianship  of  a  noble- 
man  s  chihlnm. 

t  We  find  the  formula  thereof  in  the  second  Capitulary  of  the  yciir 
802.     See  also  that  of  tiie  year  854,  art.  13,  and  others. 

X  M.  du  Cungo  in  the  word  hominium,  p.  11G3,  and  in  the  word 
Hiielita*,  p.  474.  cites  the  charters  of  the  ancient  homages  where  these 
difterences  are  found,  and  a  great  number  of  authorities  which  may  be 
seen.  In  paying  homage,  the  vassal  put  his  liand  on  that  of  his  lord, 
aud  took  his  oath ;  the  oath  of  fealty  was  made  by  swearing  on  the 
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The  counts  and  the  king's  commissaries  further  made 
those  vassals  whose  fidelity  was  suspected  give  occasionally 
a  security,  which  was  called  ^rmiVrts,*  but  this  security 
could  not  be  an  homage  since  kings  gave  it  to  each  other.f 

And  though  the  Abbot  Suger  J  makes  mention  of  a  chair 
of  Dagobert,  in  which  according  to  the  testimony  of  anti- 
quity, the  kings  of  France  were  accustomed  to  receive  the 
homage  of  the  nobility,  it  is  plain  that  he  expresses 
himself  agreeably  to  the  ideas  and  language  of  his  own 
time. 

When  the  fiefs  descended  to  the  heirs,  the  acknowledg- 
ment of  the  vassal,  which  at  first  was  only  an  occasional 
service,  became  a  regular  duty.  It  was  performed  in  a 
more  splendid  manner,  and  attended  with  more  formalities, 
because  it  was  to  be  a  perpetual  memorial  of  the  reciprocal 
duties  of  the  lord  and  vassal,  ; 

I  should  be  apt  to  think  that  homages  began  to  be 
established  under  King  Pepin,  which  is  the  time  I  men- 
tioned that  several  benefices  were  given  in  perpetuity, 
but  I  should  not  think  thus  without  caution,  and  only 
upon  a  supposition  that  the  authors  of  the  ancient  annalg 
of  the  Franks  were  not  ignorant  pretenders,§  who  in 
describing  the  fealty  professed  b}'  Tassillon,  Duke  ot 
Bavaria,  to  King  Pepin,  spoke  according  to  the  usages  of 
their  own  time.|| 

34, — The  same  Subject  continued. 

'    When  the  fiefs  were  either  precarious  or  for  life  they 
seldom  bore  a  relation  to  any  other  than  the  political  laws  ; 


gospels.  Tlie  homage  was  performed  kneeling,  tiie  oath  of  fealty 
standing.  None  but  tlie  lord  could  receive  homage,  but  his  ofiScer^ 
might  tiike  the  oatli  of  fealty. — See  Littleton,  sees.  91,  92,  faith  and 
liomage,  that  is,  fidelity  and  homage. 

*  Capitularies  of  Charles,  the  Bald,  in  the  year  860,  post  reditum  a 
Conflaentihm,  art.  3,  Baluzius's  edition,  p.  145. 

t  Ibid.  art.  1.  J  Lib.  de  administratione  sua. 

§  Anno  757,  chap.  xvii. 

II  Tassilo  venit  in  vassatico  se  commendans,  per  mnnns  sacramenfa 
juravit  multa  et  inimmerahilia,  reliquis  sanctorum  manus  imponens 
et  fidelitatem  promisil  re(ji  Pippino.  One  would  tnink  that  here  was 
an  homage  and  an  oath  of  fealty.     See  the  note  f,  preceding  page.      ^ 
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for  which  reason  in  tho  civil  institutions  of  those  times 
there  is  very  little  mention  made  of  tlie  laws  of  fiefs.  But 
when  they  became  hereditary,  Avhen  there  was  a  power  of 
giving,  selling,  and  bequeathing  them,  they  bore  a  relation 
both  to  the  political  and  tho  civil  laws.  The  fief  con- 
sidered as  aii  obligation  of  performing  military  service, 
depended  on  tlie  political  law  ;  considered  as  a  kind  of 
commercial  property,  it  depended  on  the  civil  law.  This 
gave  rise  to  the  civil  regulations  concerning  feudal 
tenures. 

When  the  fiefs  became  hereditary,  the  law  relating  to 
the  order  of  succession  must  have  been  in  relation  to  tho 
perpetuity  of  fiefs.  Hence  this  rule  of  the  French  laWj 
estates  of  inheritance  do  not  ascend  *  was  established  in 
spite  of  the  Roman  and  Salic  laws.f  It  was  necessary 
that  service  should  be  paid  for  •'ho  fief;  but  a  grand- 
father or  a  great-uncle  would  ha  /e  been  too  old  to  per- 
form any  service;  this  rule  thus  held  good  at  first 
only  in  regard  to  the  feudal  tenures,  as  we  learn  from 
Boutillier.J 

When  the  fiefs  became  hereditary,  the  lords  who  were  to 
Bee  tliat  service  was  paid  for  the  fief,  insisted  that  the 
females  who  were  to  succeed  to  the  feudal  estate,  and  I 
fancy  sometimes  the  males,  should  not  marry  without 
their  consent ;  insomuch  that  the  marriage  contracts 
became  in  respect  to  the  nobil  ty  both  of  a  feudal  and  a 
civil  regulation. §  It.,  an  act  of  this  kind  under  the  lord's 
inspection,  regulations  were  made  for  the  succession,  Avith 
the  view  that  the  heirs  might  pay  service  for  the  fief: 
hence  none  but  the  nobility  at  first  had  the  liberty  of  dis- 
posing of  successions  by  marriage  contract,  as  Boyer  \\  and 
Aufreriusif  have  observed. 

It  is  needless  to  mention  that  the  power  of  redemption 

*  Book  IV.  defeudu,  tit.  50.  t  In  tho  title  o{  allodia. 

:}  Somme  Rurn'le,  bonk  I.  tit.  76,  p.  447. 

§  Aceordinj?  to  an  ordinanro  of  St.  Lewis,  in  the  year  1246  to  settle 
the  customs  of  Anjou  and  Maine  ;  tliose  who  shall  have  the  care  of  tli« 
heiress  of  a  fief  shall  give  security  to  the  lord,  that  she  shall  not  be 
married  without  his  consent. 

I,  Decision  ir)5.  No.  8  and  204  :  and  No.  38. 

«j  In  Capeil.  Thol.  decision  453. 
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founded  on  the  old  right  of  the  relatives,  a  mystery  of  our 
ancient  French  jurisprudence  I  have  not  time  to  unravel, 
could  not  take  place  with  regard  to  the  liefs  till  they 
became  peipetual. 


Italiam,  Italiam  * 


I   finish  my   treatise   of  fiefs  at  a  period  where  most 
authors  commence  theirs. 

*  ^neid,  lib.  III.,  v.  523. 
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Abassines,  severe  lent  of  the,  ii.  151 

Abbots  and  bishopa,  electiou  of, 
ii.  348 

Accusations  in  different  govern- 
ments, i.  87  ;  60IUU  re(iiiirinf]j  par- 
ticular moderation  and  prudence, 
201  ;  instances,  ihiil. 

Accusers,  false,  branded,  at  Rome, 
1.215 

Actions,  set  form  of,  how  iiitrcduced, 
i.  82 

Adoption  among  tlie  Germans,  i.  311 

Adulteress,  permitted  to  be  accused 
by  her  children  or  the  cliildren  of 
her  huslrmd,  ii.  147;  condemned 
to  the  ordeal  by  water  among  the 
Germans,  203 

Adultery,  public  accusation  of,  under 
the  iloman  law,  its  beneficial 
effects,  i.  52,  112;  law  of  th.;  Visi- 
goths, ii.  ltJ4 ;  why  diHerently 
regarded  in  the  husiiand  and  in 
the  wife,  152 

Adymuntes,  why  spared  from  death, 
i.  91 

Africa,  state  of  the  people  of,  ii.  2  ; 
the  circuit  of,  21 ;  Hauno's  voy- 
ages. 24,  25 

Agobard,  kttcr  of,  ii.  188,  189 

Agrarian  laws  ngarded  by  Cicero 
as  nIliu^t,  ii.  161 

Agriculture  a  servile  profession 
among  the  Greeks,  i.  41 ;  honoured 
in  China  and  Persia,  245 

Alcibiades,  prait-e  of,  i.  45 

Akmans,  laws  of  the,  i.  251,  2G3 

Alexander,  his  career,  i.  154 ;  com- 


parison between  him  and  Caesar, 
158;  liis  conquests,  ii.  13;  iron- 
ical remarks,  315 

Alexander  VI.  divides  the  new 
worlds  between  the  Spaniards  and 
the  Portuguese,  ii.  42 ;  other  na- 
tions refuse  to  abide  by  this,  ibid. 

Alexandria,  foundation  of,  ii.  15 
and  nole. 

Allodial  lands,  law  relating  to,  i. 
31)4 ;  how  changed  into  fiefs,  ii. 
336  ;  other  changes,  363 

estates,  ii.  293 

Andj.issadors,  reason  for  the  privi- 
leges of,  ii.  166 

America,  discovery  of.  ii.  41;  itscon- 
sequences,  44 ;  consequences  to 
Spain,  45  ;  soil  of.  its  productive- 
ness, i.  296  ;  its  populousness,  ihid 

Amphictyon,  law  of,  not  prudent, 
ii.  255 

AinymoneSjthe,  irresponsible  magis- 
trates among  the  (iuidians,  i.  170 
and  note 

Anastasius,  his  clemency  a  mistake, 
i.  102 

Ancestors,  particular  notions  of  our, 
ii.  201 

Ancients,  a  paradox  of  the,  i.  40; 
had  not  a  clear  idea  of  monarchy, 
174  ;  commerce  of  the,  ii.  4 

AniusAsellusai'puints  his  daughter 
his  sole  heir  and  executrix,  ii.  175; 
Verres  corruptly  sets  this  aside, 
176 

Annuitants,  public,  why  they  ro- 
ceive  special  protection,  ii.  73 
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Anonymous  letters,  i.  218 

Anthropophiigi,  the,  ii.  23 

Antipatcr,  his  voting  law,  i.  16 

Antrustios,  or  vassals,  ii.  291 ;  their 
propert)',  ■ibid. ;  compositiou  for 
the  death  of,  317 

Appeal  of  default  of  justice,  ii.  224, 
22t3 

Appeal  of  false  judgment,  ii.  219, 
227 :  condemned  by  St.  Lewis, 
ibid. ;  its  danger,  220 ;  remarks, 
231 

Appius  the  decemvir,  i,  87 

Arabia  and  the  Indies,  commerce  of 
the  Romans  with,  ii.  33 

Arabs,  liberty  of  tlie,  i.  300 ;  annual 
truce,  ii.  122 ;   in  Barbary,  order 

-  6f  succession   among  the,    149; 

'  drink  of  the,  i.  24fi 

Areopagus,  the,  its  members  chosen 
for  life,  i.  52;  examples  of  its  judg- 
ments, 76 ;  a  court  of  appeal,  83 

Argives,  cruelty  of  the,  i,  92 

Ariana,  a  desert  region,  ii.  13 

Aristippus,  anecdote  of,  i.  298 

Aristocracy,  its  constitution,  i.  14  ; 
abuses  of,  ibid. ;  the  best  and  the 
worst  kiads  of,  16;  virtue  not 
absolutely  requisite  in  an,  24 ; 
moderation  its  virtue,  54 ;  two 
principal  sources  of  disorder,  ibid ; 
corruption  of  its  principle,  122; 
hereditary  aristocracy,  ibid. 

Aristodemus,  the  tyrant  of  Cumse, 
i.  152 

Aristotle,  on  democratic  constitu- 
tions, i.  8 ;  on  slaves,  35 ;  oa  mon- 

■  archy,  176;  liis  philosophy  car- 
ried to  the  west,  ii.  40;  on  the 
number  of  children,  92 ;  remark 
on,  269 

Artaserxes  puts  all  his  children  to 
death,  i.  67 

Artisans  little  esteemed  in  the  Greek 
republics,  i.  41 

Arts,  number  of  inhabitants  with 
"  relation  to  the,  ii.  89 

Asia,  climate  of,  i.  285;  consequences 
■'  resulting  therefrom,  287,  288 ;  a 
country  of  great  empires,  289 


Asilian  law,  its  provisions,  i.  94 

Assemblies,  public,  their  number 
why  fixed,  i.  9 

Asylums,  Mosaic  law  of,  ii.  133 

Athenians,  the,  lenient  to  their  slaves 
i.  263 ;  commerce  of  the,  ii.  10 

Athenians  and  Lacedaemonians,  the, 
contrasted,  i.  317 

Athens,  division  of  the  people  by 
Solon,  i.  13 ;  military  strength  of, 
23 ;  marriage  law  at,  47 

Atliletic  arts,  their  tendency,  i.  42 

Athualpa,  unhappy  state  of  the  Ynca, 
ii.  166 

Attainder,  bills  of,  in  England,  i.  214 ; 
ii.  146 

Augustus,  offence  given  by,  to  the 
Romans,  i.  315 ;  exhorts  them  to 
marriage,  ii.  95  :  his  law  on  suc- 
cession and  legacies,  100 ;  this 
softened  by  succeeding  emperors, 
ibid. ;  his  reforms,  121 

Aulus  Fulvins  put  to  death  by  his 
fatlier,  i.  53  7wte 

Aurengzebe,  saying  of,  ii.  109 

Austria,  fortune  of  the  House  of, 
ii.  41 ;  fidelity  of  the  Hungarians 
to,  i.  145 

Baotkians,  horrid  custom  of  the, 
suppressed  by  Alexander,  i.  148 

Bsetis,  the  silver  mountains  of,  ii.  27 

Banker,  his  gains,  ii.  64  ;  assistance 
the  state  may  derive  from  the,  70 

Bankrupt,  Philip  II.  of  Spain  n,ii.  44 

Bankrupts,  French  law  regarding, 
ii.  266 

Barbarians,  commerce  of  the  Romans 
with,  ii.  32  ;  laws  of  the,  all  per- 
sonal, 184;  liow  these  laws  came 
to  be  lost,  192 

Barbarous  nations,  why  easily  con- 
verted, ii.  13 1 ;  revolution  of  their 
laws,  195 

Barbary,  order  of  succession  among 
the  Arabs  in,  ii.  149 

Basil,  the  emperor,  inconsistent  con- 
duct of,  i.  98 

Bastards  in  different  governments, 
ii.  84 ;  disabilities  of,  ibid. 
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Baritons  the  only  weapon  allowed  to 
villiiius,  ii.  210 

Bathiiij,'.  li.  128 

Biiyli",  Mr.,  a  paradox  of,  ii.  Ill; 
another,  1 15 

Bciiuniiinoir,  his  era.  ii.  213;  on 
juiliciiil  conibiitH,  20S 

Be;;;^ars  have  niiiiiy  ohildrL-n,  ii.  S7 

Beiievre.  tin-  P:csident  df,  his  rejjly 
to  Lonis  XIII.,  i.  84 

Benelice.  wh.t,  ii.  :{G5 

Bernard,  kin^  nf  Italy,  hiabarbarotia 
treatinctit.  ii.  ISoo 

Bidiiops  cxcinitt  from  niilitury  ser- 
vice, ii.  2[)'3  :  their  coniplniiits  on 
the  snliject,  ilu'd. ;  election  of,  348 

Blind  man,  strange  incapacity  of,  at 
Rome,  ii.  2G5 

Blows,  sciile  of  compensation  for, 
ii.  201) 

Bondmen,  when  enfranchised,  ii. 
251 ;  rated  to  the  census,  288 

Bus,  AbW'  du,  his  fancifnl  theories, 
ii.  18G,  277,  282,  291,  295;  gene- 
ral idea  of  liis  book  on  the  esta- 
blishmentof  the  French  monarchy 
in  Gaul.  311 ;  ironical  remarks 
on  it,  315 

Boulaiuviiliers,  an  error  of  the  count 
<le,  ii.  277 

Breaking  on  the  wheel,  introduction 
(if  the  punishment  of,  i.  90 

Bi other  and  sister,  marriage  of,  why 
permitted,  ii.  157 

Brothers  Hud  sistf.'rs  in  law,  marriage 
of,  ii.  159  ;  wliy  permitted  in  some 
countries,  100 

Bruneliault,  e.xecutiou  of,  ii.  323 ; 
its  cause,  324 

Brutes,  their  state  as  contrasted  with 
that  of  man,  i.  3 

Bururundians,  laws  of  the,  ii.  182, 
187,  276 

CjESar,  confiscation  of  goods  intro- 
duced by,  i.  96  ;  his  law  against 
hoarding  mone-y,  ii.  256  :  his  ac- 
count of  the  Germans,  270,  302 
Calvinists,  ravages  of  the,  ii.  341 
Cambyses    avails    himself   of   the 


superstition  of  the  Egyjjtians, 
ii.  151 

Canon  law,  the,  not  applicable  to 
civil  cansi's,  ii.  151 

Cape  of  Good  Hope  doubled  by  the 
Portuguese,  ii.  41 

Ca|)et,  Hugh,  becomes  king  of 
France,  ii.  372 

Capital  of  an  empire,  choice  of  the, 
i.  2:»0  ; 

Capital  crimes,  the  only  two  among 
the  Germans,  ii.  298 

Capitularies  (or  Capitulatories)  tl^iav 
oritiin,  ii.  193 

Carthage,  destniction  of,  i.  23 ; 
praised  by  Ari.stotle  as  a  well-re- 
gulated republic,  130;  flissensions 
in,  149;  the  senate,  191;  extra- 
ordinary policy  of,  ii.  24,  43 ; 
voyages  of  Hanno,  24,  25 

Carthaginians,  their  ingratitude  to 
Hannibal,  i.  23 ;  compelled  to 
abandon  the  sacrifice  of  children 
by  Gelon,  148 ;  their  foreign 
settlements,  ii.  24 

Carvilius  lluga,  the  case  of,  i.  282 

Caspian  sea,  little  known  to  the 
ancients,  ii.  18 

Cassitcrides,  Himilco  sent  to  make 
a  settlement  in  the,  ii.  27 

Catholic  religion,  the, mostagreeable 
to  a  monarchy,  ii.  114  ;  zeal  of  its 
believers,  its  cause,  130 

Celibacy,  reflections  on,  ii.  104, 116, 
134 

Censors,  under  what  governments 
necessary,  i.  76  ) 

Censorship,  the  Eoman,  i.  130,  ii. 
95 

Census,  the,  among  the  barbarians, 
ii.  286,  287  and  note ;  raised  only 
on  the  bondmen  and  not  on  the 
freemen,  288 

Cerne,  Carthaginian  settlements "aa 
far  as,  ii.  24 

Chaindasninthns  proscribes  the 
Homan  law,  ii.  191 

Champions  in  legal  duels,  ii.  218,'' 
7iote 

Charlemagne,  his  Capitularies,  iiv 
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193  and  note ;  fall  into  neglect, 
194 ;  liid  promise  as  to  church 
lands,  343 ;  establishes  tithes, 
345  ;  his  gifts  to  the  clergy,  347  ; 
lestrnins  the  nobility,  352 ;  his 
character,  353 ;  erects  bishoprics 
ill  Germany,  354  ;  how  the  empire 
was  transferred  from  his  family, 
373 

Charles  the  Bald,  edict  of,  ii.  189 ; 
calls  on  the  church  to  support 
the  state,  3tjl 

Martel,   an  oppressor  of  the 

clergy,  ii.  340 ;  state  of  Europe  in 
his  time,  342  ;  his  tiefs,  348 

II.,  anecdote  of,  i.  97 

v.,  grandeur  of,  ii,  41 

VII.  causes  local  customs  to  be 

reduced  to  writing,  ii.  252 

— — IX.  why  declared  of  age  at  14, 
ii.  2H6 

XII.  of  Sweden,  anecdote  of,  i. 

G3;  his  character,  153 

Charmides,  his  preference  for 
poverty,  i.  119 

Charondas  tirst  established  penalties 
against  false  witnesses,  i.  197 

Childeric,  expulsion  of,  i.  309 

Children  usually  follow  the  condi- 
tion of  their  father,  ii.  82 ;  limita- 
tion of  the  number  of,  92;  ex- 
posing of,  Roman  policy  regard- 
ing, 104 ;  not  piactised  by  the 
Germans,  105;  obliged  to  provide 
for  their  fathers  at  Athens,  except 
in  certain  cases,  148 

Chill, I.  luxury  of,  i.  108;  its  fatal 
consequence,  109 ;  the  missionary 
pictures  of,  contradicted  by  other 
travellers,  133 ;  wisdom  of  its 
ancient  emperors,  294 ;  unchang- 
ing character  of  the  people,  321 ; 
aim  of  its  legislators,  32  4  ;  Chris- 
tianity, 325 ;  paternal  authority, 
326 ;  explanation  of  a  paradox, 
327 ;  succession  to  the  throne,  iL 
149 

Chivalry,  rise  of,  ii.  212 

Choice,  suffrage  by,  i.  11 

Christianity,  almost  impossible  to 


be  established  in  China,  i.  325; 
an  enemy  to  despotic  power,  ii. 
113;  has  established  a  law  of 
nations,  ibid. ;  its  etiect  on  the 
Roman  jurisprudence,  102 ;  why 
so  odious  in  Japan,  142 

Church  lands,  how  converted  into 
tiefs,  ii.  339 

Churches,  jurisdiction  of  the,  ii. 
306  ;  regulated  by  Clotharius  II., 
307 

Cicero  on  secret  suffrage,  i.  12  ;  on 
the  Roman  tribunes,  62 ;  on  Tibe- 
rius Gracchus,  185  ;  on  commerce, 
342  ;  on  usury,  ii.  75,  79 

Cilonian  sedition,  the,  i.  292 

Cinciiinatus  prevails  over  the  tri- 
bunes, i.  129 

Cinq-Mars,  M.  de,  charged  with 
high  treason,  i.  205 

Civil  government  in  France,  re- 
formed, ii.  326 

law  among  the  Tartars,  and  the 

German  nations,  i.  302 ;  corrLtts 
false  religions,  ii.  121  ;  not  ap- 
plicable to  matters  of  canon  law, 
151 ;  not  applicable  to  political  law, 
160,  or  to  the  law  of  nations,  165 

laws  contrary  to  the  law  of 

nature,  instances  of,  ii.  146 

Clemency  of  the  prince,  i.  101 ;  some- 
times a  mistake,  102 

Clergy,  power  of  the,  dangerous  in 
a  republic,  but  favourable  to 
monarchy,  i.  17 ;  a  barrier  against 
arbitrary  power,  ibid.,  their  au- 
thority under  the  first  race  of  the 
Frankish  kings,  313;  in  a  free 
state,  337 ;  bounds  to  be  set  to 
their  riches,  ii.  134;  riches  of 
the,  340 ;  favoured  by  Pepin, 
but  oppressed  by  his  son,  ibid. ; 
ravages  of  the  Calvinists,  341 ; 
tithes,  345 

Climate,  laws  in  relation  to,  i.  238  ; 
effects  of  cold  and  warm,  239,  241 ; 
laws,  243 ;  agriculture,  244 ; 
monkery,  ibid. ;  sobriety,  245 ; 
distempers  247,  248 ;  climate  of 
England,  249, 250 ;  seems  to  pre- 
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soribo  the  bounds  of   religions, 
ii.  12!> 
Clothaiins    II.,    limit    inqwsed  on 
coniiHisitioiis    for   ofVcncrs   by,  ii. 
302  ;  his  concc'.*siuii8,  3'27 
Clovis,  sanguinary  temper  of,  i.  312 
Coal-pits,  advaiitaj^e  of,  ii.  89 
Coin,   debasement    of,    under    the 

Roman  emperors,  ii.  (ID 
Coininj:^  treated    as   high   treason, 
i.  205  ;  discovery  of  the  art,  ii.  50 
note 
Cold,  efl'eet  of,  on  man,  ii.  23S 
Colonies,  trade  of,  liow   regulated, 

ii.  42 
Columbus,  Christopher,  his  dis- 
covery of  America,  ii.  41 
Commeree  to  be  carriid  on  by  the 
community,  not  by  individuals, 
i.  39;  thought  t(t  corrupt  the 
state,  ibiil. ;  forbidden  to  the 
Venetian  nobles,  56  ;  to  be  tole- 
rated in  monarchies,  59 ;  softens 
the  manners.  340  ;  its  spirit,  341  ; 
in  different  governments,  342 ; 
economical  comn)erce,  344 ;  ex- 
ample of  Marseilles,  ihid. ;  Hol- 
land, England,  345 ;  restraints 
and  prohibitions,  346 ;  banks, 
347 ;  free  ports  and  freedom  of 
commerce,  348 ;  judges,  351  ; 
nobles  should  not  eug:igo  in,  352  ; 
to  what  nations  commerce  is  pre- 
judicial, 354 ;  difference  between 
ancient  and  modern,  ii.  3 ;  after 
the  destruction  of  the  Western 
Empire,  36,  38  ;  in  the  East,  38  ; 
breaks  through  the  barbarism  of 
Europe,  ihid. 
Companions,     afterwards     vassals, 

ii.  291 
Composition  for  murder,  its  scale, 

ii.  185 
Compositions  among  the  barbarous 
nations,  ii.  298  ;  limit  imposed  by 
Clotliarius  II..  302 
Condition  of  children,  ii.  82 
Confederate  republics,  i.  138 
Confidence  in  the  people,  difference 
of  the  laws  regarding,  i.  252 
VOL.   J I 


Confiscations  useful  in  despotic 
goverMinents,  but  in  no  others, 
i.  69 ;  of  goods  introduced  by 
Cresar,  96;  of  merchandise,  229, 
349 
Conrpiest,  right  of,  i.  144  ;  modes 
of  dealing  witli  the  C(mquered, 
145  ;  some  advantages  of  tlie  con- 
quered, 147  ;  conquests  made  by  a 
republic  and  by  a  monarchy,  150  : 
new  nietliods  of  jncserving  a 
conquest,  158  ;  the  lloman  mode, 
159 
Conrad,  the  emperor,  his  law  as  to 

fiefs,  ii.  370 
Conspiracies,  revealing  of,  i.  211 
Constuntiiie,    marriage    laws     of, 
ii.   100,153;    other  laws  of  his, 
102, 126 

Ducas,  an  impostor,  i.  97 

Consuls,  the  Roman,  i.  186 
Contemplation,  its  effects,  ii.  118 
Continency,  public,  i.  110 
Copj)er,  its   proportional    value  to 

silver,  ii.  53 
Corinth,  commerce  of,  ii.  11 
Coriolanus,  impeachment  of,  its  re- 
sult, i.  183,  189 
Cornelian  laws,  the,  i.  96 
Costs  in  law  proceedings,  ii.  235 
Coucy,  lord  uf,  his  remark  on  the 

English,  i.  142 
Countries    raised  by  the    industry 

of  man,  i.  294 
Counts  and  dukes,  ii.  296 
Courage  of   the  northern    people, 

i.  284 
Credit,  public,  necessary  to  be  sup- 
ported, ii.  73 
Crete,  singular  institution  in,  i.  126  ; 

love  of  country  in,  127 
Crillon,  iiis  sense  of  honour,  i.  34 
Crimes,  four  sorts  of,  i.  198  ;  inex- 
piable, ii.  118 
Cromwell,  character  of,  i.  22 
Cross,  judgment  of  the,  ii.  207 
Crown  of  France  transferred  to  the 

Capets,  ii.  372 
Crusades,  the,  bring  the  leprosy  to 
Euroi)e,  i.  247 
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Cultivation,  best,  in  froportion  to 

the  liberty  of  the  country,  i.  292 
Customs,  local,  ii.  195 

,  farming  of  the,  i.  3-19 

Cyrus,  a  law  of,  i.  152 

Dagobert,  reign  of,  ii.  SoO 

Darius  sends  an  expedition  to  the 
Indus,  ii.  14 

Daughters,  rights  of,  ii.  149 

Debtors,  cruel  laws  in  respect  of, 
i.  215 ;  at  Kome,  216 ;  merchant 
debtors,  350 

Debts,  public,  ii.  71 ;  payment  of, 
72  ;  advantages  of  a  sinking  fund, 
ibid. 

Decemvirs,  crvielty  of  their  laws,  i. 
95  ;  these  fall  into  disuse,  90 

Decretals,  judiciary  forms  borrowed 
from  the,  ii.  244 

Defensive  force  of  states  in  general, 
i.  140;  relative  force,  142 

Dt'fontanes,  the  oldest  French  law 
writer,  ii.  242 

Delos,  ruin  of,  ii.  30 

Demesne,  or  crown  lands,  ii.  162  ; 
should  not  be  alienable,  ihid. 

Democracy,  love  of  the  republic  in 
a,  i.  44  ;  frugality,  49  ;  equality 
may  be  suppressed  in,  for  the  aood 
of  the  state,  ibid. ;  methods  of 
favouring  the  democratic  prin- 
ciple, 51,  62  note  ;  its  corruption, 
119  ;  example  of  Syracuse,  120  ; 
extreme  equality,  121 ;  corruption 
of  the  people,  ibid. 

Depositary  of  the  laws  necessary  in 
a  monarchy,  i.  18 ;  the  prince's 
council  untlt  for  the  office,  ibid.  ; 
not  known  to  despotic  govern- 
ments, 19 

Despotic  governments,  relation  of 
laws  to  the  nature  of,  i.  19 ;  a  vi- 
zir essential,  ibid. ;  no  great  share 
of  probity  necessary,  21 ;  honour 
not  their  principle,  27 ;  fear  takes 
its  place,  29,  62  ;  education,  35  ; 
an  emblem  of  them,  62;  picture 
of  a  desjjotic  monarch,  63 ;  of 
a  dcBpotic  state,  its  insecurity  and 


misery,  G5;  'communication  of 
power,  70  ;  presents,  71 ;  rewards, 
72 ;  corruption  of  its  principle," 
126 ;  its  distinctive  properties, 
133;  how  it  provides  for  its  se- 
curity, 139 ;  conquests  made,  159 ; 
some  mixture  of  liberty  proper, 
221  ;  the  taxes  ought  to  be  linht, 
229 ;  customs  and  manners, 
320 

Dictators  at  Eome,  i.  15 ;  created 
by  the  senate,  185 

Divorce,  forcible,  ii.  147 

and  repudiation,  i.  280 ;  among 

the  Romans,  281,  ii.  153 

Doctrines,  use  or  abuse  of,  ii.  123 

D'Olgorucky,  Prince,  put  to  death  for 
disrespectful  words,  i.  208 

Domestic  government,  its  influence 
on  the  political,  i.  322 

tribunal,  the,  among  the  Ro- 
mans, i.  112;  its  fall,  113;  re- 
vived by  Tiherius,  116 

Dorte,  Viscount,  his  reply  to  Charles 
IX.  about  the  Huguenots,  i.  34 

Dowries  of  women,  1.  114  ;  ii.  330 

Dream,  Marsyas  put  to  death  for 
a,  i.  207 

East,  principle  on  which  the  morals 
of  the,  are  founded,  i.  276 ;  do- 
mestic government,  279 ;  people 
of  the,  believe  all  religions  in- 
ditferent,  ii.  143 

Eastern  countries,  cause  of  the  im- 
mutability of  their  manners  and 
customs,  i.  242 

Ecclesiastic  and  temporal  jiu'isdic- 
tion,  flux  and  reflux  of  the,  ii. 
245 

Education,  laws  of,  i.  .31 ;  in  mon- 
archies, 32  ;  in  a  despotic  govern- 
ment, 35  ;  ditierence  between  the 
effects  of  ancient  and  modern, 
36 ;  in  a  republican  government, 
ibid. 

Egyptian  sultans,  their  power,  ii. 
38 

Egyptians,  their  laws  concerning 
leprosy,  copied  by  the  Jews,   i. 
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247  ;  not  a  cnmintrcial  people,  ii. 
7  ;  tradi'  witli  Imliii,  35 
Electiou  of  bisliop-i  and  abbots,  ii 
34S  ;  of  tbu  kiiiL^d  of  thu  second 
Frimcli  race,  Sol 
EuipiR'ofCiiariemaguo,  how  broken 

up,  ii.  373 
Eniploymeiits.  public,  i.  73;    divi- 
sion into  (uvil  and  military,  74  ; 
sail'  of,  75 
England,  the  function  of  juries  in, 
i.  81  ;    tlie   constitution   of,   IC>2  ; 
the  climate  of,  2o0 ;    comnu-rce, 
345  ;  credit,  ii.  72  ;    complaint  of 
the  diminution  of  population,  88  ; 
law   with    regard   to    witnesses, 
259 
English,  the,   steps   taken  by,  to 
favour  their  liberty,  i.  18;  their 
failure  to  establi.sh  a  democracy, 
22 ;   tlieir   proneness  to   suicide, 
249 
Ephori,  the  real  kings  of  Sparta, 

i.  58 
Epicinus  on  riches,  i.  128 
Epidamnians,  their  rule  as  to  com- 
merce, i.  39 
Equality,  how  established  in  a  de- 
mocracy, i.4G;  true,  not  extreme, 
121 
Escheatage   and  shipwrecks,     ridi- 
culous rights  of,  their  origin,  ii.  37 
Essenes,  the,  ii.  117 
Establishment  of  the  French  Mon- 
archy.    Sec  Bon,  Abh^ihi 
Ethiopia,  influence  of  Christianity 

in,  ii.  113 
Euclicriu.s,  S.,  vi-ion  of,  ii.  342 
Eunuchs  entrusted  with  the  magis- 
tracy in  Tonquin,  i.  2G9 ;    have 
wives,  ihiil. 
Euroj)e,  its  .states  of  moderate  ex- 
tent, i.  290 ;  consequence  of  this, 
ibid. ;  changes  in  the  number  of 
its  inhabitants,  ii.  10(j 
Euxint)  and  Caspian  seas,   project 

for  joining  the,  ii.  G 
Exchange,  ii.  57  ;   example  of  Hol- 
land, 58  and  note ;  a  constraint 
on  despotic  power,  G9 


Exclusion  from  the  succession  to  the 

throne,  ii.  351 
Executive  power,  tho,  its  funcLions. 

i.  172  ;  at  linn  •,  185 
Exposing  of  children,  ii.  101 

Fadia  deprived  of  her  estate  l)y  tiie 
Voeonian  law,  ii.  177 

Falcidian  law,  its  purpose,  ii.  2'!7 

False  religions  sometimes  corrected 
by  the  civil  laws,  ii.  121 

Farmers  of  the  revenues,  i.  237 

Fatiier,  bis  I'onsent  to  marriage,  on 
what  founded,  ii,  84 ;  obliged, 
among  tiie  Romans,  to  give  his 
daughter  a  marriage  portion,  98. 
S(,'e  Faternal  Authoriti/ 

Fear  causes  mankind  to  as.sociate, 
i.  5  ;  the  support  of  despotic 
governments,  28 

Female  succession,  right  of,  esta- 
blished ill  France,  ii.  37G 

Fertile  countries,  monarchy  fa- 
voiued  in,  i.  291 

Festivals,  inconvenience  of  too 
many,  ii.  12t) 

Feudal  laws,  ii.  2G9 ;  their  source, 
270 

lords,  or  vassals,  ii.  291 

lords  led  in  the  lield  by  the 

king,  ii.  294;  lead  tiieir  vassnls 
and  reur-vassivls  with  them,  ibid. 

Fiefs,  feudal,  at  first  precarious  and 
resumable  at  will,  ii.  292  and 
note;  at  length  given  for  life,  »'*/(/.  ; 
changes  in  the,  3G5,  3G7,  3G8 ; 
their  nature  afterwards,  369  ; 
some  conse(jucuce3  of  their  per- 
petuity, 374 

of  resumption,  ii.  338 

Fire,  ordeal  by,  ii.  202 

Firearms,  bearing  of,  a  cajjitid  crime 
at  Venice,  ii.  168 

First  race  of  French  kings  reform 
the  Salic  and  Kipuarian  laws  ii. 
182;  their  humiliation,  ;W4 
Fiscal  goods,  wliat,  ii.  291 
Flanders,  earl  of,  his  dispute  with 
the  people  of  Gaunt,  ii.  228 

,  Joan,  countess  of, case  of,  ii.  227 
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Foe,  disciples  of,  draw  a  frightful 
consequence  from  a  snored  doc- 
trine, ii.  124  and  note 

Fontenay,  battle  of,  ii.  364 

Force,  offensive,  i.  143 

Formosa,  marriage  custom  of,  ii. 
82  ;  another  custom  of,  90  ;  sin- 
gular behef  of,  120 

France,  its  capital  happily  placed, 
i.  140 ;  cause  of  its  increase  in 
power,  354 ;  population,  ii.  lOG 
and  note  ;  law  with  regard  to  wit- 
nesses, 258,  259  and  note ;  and 
receivers  and  thieves,  259 ;  the 
first  race  of  kings,  182;  the  second 
race,  349 ;  the  mayor  of  the  palace, 
322 ;  the  crown  transferred  to  the 
Capets,  372 

Franks,  the,  change  in  their  customs 
in  favour  of  daughters,  i.  303  ; 
regal  ornaments  among  the,  308  ; 
marriages  of  the  kings,  ibid. ; 
when  they  became  of  age,  309 ; 
their  sanguinary  temper,  312 ; 
national  assemblies,  ihid. ;  their 
treatment  of  the  subject  Romans, 
ii.  186;  the  feudal  laws,  269; 
conquests  of  the,  273  ;  taxes  paid 
by  the  Komans  and  Gauls,  284  ; 
an  ancient  usage,  299 

Fredegunda,  regency  of,  ii.  326 

Fredum  defined,  ii.  302 ;  in  favour 
of  the  judge,  304 ;  a  price  for  his 
protection,  ibid. ;  not  levied  every- 
where, 310 

Freemen,  military  service  of,  ii.  292  ; 
rendered  capable  of  holding  fiefs, 
362 

Free  nations,  their  characteristics, 
i.  339 

Free  ports,  where  to  be  established, 
i.  348 

Freedmen  and  eunuchs,  i.  268 

French,  the,  why  often  driven  out 
of  Italy,  i.  152  ;  origin  and  revo- 
lutioas  of  the  civil  laws  among 
them,  ii.  181 

Frisians,  a  law  of  the,  ii.  298 

Frugality  sometimes  mistaken  for 
avarice,  i.  22 


Funerals,  expensive,  to  be  discour- 
aged, ii.  137 

Gabinian  law,  the,  ii.  78 ;  its  pro- 
visions, 79 

Gage,  Thomas,  on  the  Spaniards  in 
the  West  Indies,  ii.  8o 

Gallantry,  spirit  of,  little  known  to 
tlie  ancients,  ii.  213 

Ganges,  sanctifying  virtue  of  the 
waters  of  the,  ii.  120 

Gaul  invaded  by  German  nations,  ii. 
273;  the  Komans  there  not  re- 
duced to  slavery,  278 

Gaul,  South,  independent  of  the 
Visigoths,  ii.  191  and  note 

Gaurs,  laws  of  the,  ii.  128 

Gelon,  King  of  Syracuse,  his  treaty 
with  the  Carthaginians,  i.  148 

Geneva,  admirable  law  of,  i.  350 

Genoa,  Bank  of  St.  George  at,  i. 
14 ;  act  of  indemnity,  150 

Germans,  the  ditierent  character 
of  their  laws,  ii.  181  ;  single 
combat  among  the,  201 ;  Csesar's 
account  of  them,  270  ;  account  of 
Tacitus,  i.  173, 175,  302, 305, 341 ; 
ii.  201,  211 

Globe,  depopulation  of  the,  ii.  92; 
means  to  remedy  the,  107 

Gold  Coast,  not  visited  by  the  Car- 
thaginians, ii.  24 

Gold  and  silver,  quantity  of,  ii.  53  ; 
relative  scarcity,  56 

Good  subjects  not  necessarily  good 
men,  i.  26 

Gothic  government,  the  best  species 
of  constitution,  i.  175 

Goths  in  Spain,  their  laws  regard- 
ing slaves,  i.  262.  See  also 
Visigoths 

Government,  the  kind  of,  most  con- 
formable to  nature,  i.  6 

,  difference  between  the  nature 

and  principle  of,  i.  20 

,  domestic,  i.  322 

Governments,  tliree  species  of,  i.  8. 
See  Despotic  Government,  Man' 
archical  Government,  Bepublican 
Government 
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Gracchi,  the,  chanq;o  tlio  Roman 

constitution,  i.  1S5 
Grand  Sciijnior,  why  hehl  by  the 

cadid   not   obliged   to    keep    his 

word,  i.  29 
Grecinn   kings,  commorco    of    the, 

ii.  1(J 
Greece,  and  tlie  number  of  its  in- 
habitants, ii.  1)1 
,  kind's    of    the    heroic    tiinus 

of,  i.  ITti 
Greek    colonics    not    molested   by 

Alexander,  ii.  2'J 
magistrates,  embarrassment  of 

the,  i.  42 
Greeks,  reflections  on  some  institu- 
tions of  the,  i.  37 ;  in  what  cases  of 

Bervicc,40;  comnKTceof  the, ii.  10 
,   contrast  of  the  ancient  and 

the  modern,  i.  22 
Gregory  HI.,  his  embassy  to  Charles 

Murt".'l,  ii.  :i42 
Guardian.-hii),  right  of,  i.  329 
Gundebald,    King     of    Burgundy, 

unwise  law  of,  ii.  147  ;  other  laws 

of,  189,  202 
Gymnic  art,  its  relation  to  military 

ati'airs,  i.  127  and  note  ;  its  effect 

on  the  manners,  42,  127 

Hannibal,  complaints  of  the  Car- 
thaginians against,  i.  23  ;  his  op- 
ponents, 149 

Hanno,  the  opponent  of  Hannibal, 
i.  149 

,  voyages  of,  ii.  24,  25 

Harrington,  his  defective  idea  of 
liberty,  i.  174,  ii.  2G9 

Hebo,  a  slave,  made  Archbishop  of 
Rheinis,  ii.  319 

Helotes,  wretched  condition  of  the, 
i.  260 

Henry  II.  of  France,  unreasonable 
law  of,  ii.  14(j 

Henry  VI II.,  his  physicians  in 
danger  from  his  law  of  high 
treason,  i.  207 ;  peers,  how  con- 
demned by,  217 ;  hospitals  de- 
Btroyed  by,  ii.  109;  laws  of  his 
contrary  to  the  laws  of  nature,  14G 


Hereditary  ari.stocracy  leads  to 
oligarcliy,  i.  122 

High  tri'ason,  triviiil  acts  treated 
as,  in  China,  i.  204 ;  and  undir 
the  Roman  eniperors,  20.5 

Hiiuilco,  sent  to  make  a  settlement 
in  the  Cassiterides,  ii.  27 

Hobbes  not  correct  in  his  idea  of 
the  natural  state  of  mankind,  i.  4 

Holland,  the  rcimblic  f>f,  i.  138 ;  its 
commerce,  34")  ;  course  of  ex- 
change, ii.  58  and  note 

Homage  of  vassals,  ii.  377,  378 

Honest  men  not  favoured  by  Car- 
dinal Richelieu,  i.  20 

Honorary  rights  of  cliurches,  ii.  349 

Honour  the  spring  of  monarchical 
government,  i.  20;  not  tlu^  prin- 
ciple of  a  despotic  one,  27 ;  its 
supreme  laws,  34 

,  point  of,  ii.  209  ;   among  the 

Germans,  211 

Hospitality  amcmg  the  Germans, 
ii.  341 ;  law  of  tlie  Burgundians, 
342 

Hospitals,  ii.  108 

Hundreds,  e^tabli.shment  of,  ii.  298 

Hungarian  nobility,  conduct  of  the, 
to  the  House  of  Austria,  i.  125 

Ichthyoi'Hagi,  the,  ii.  14 
Inmiortality   of  the  soul,  the  doc- 
trine of  the,  ii.  124 
Immunities,  ii.  311 
Incest,  ii.  157 
Indians,  confidence  in  the   people 

shown  in  tlie  laws  of  the,  i.  2.")2  ; 

ignorance  of    the    women,    319 ; 

their  abstinence    from  flesh    not 

unreasonable,  ii.  127 
Indies,    commerce    of    the,    ii.    1  ; 

navigation    of  the,    19;    Roman 

trade  with,  33  ;  Kgyi)ti(in  trade,35 
Individual,  projuTty  of  the,  not  to 

suffer  for  the  jiublic  good,  ii.  101 
Industry,  eneouragemeut  of,  i.  245, 

295 
Informers,   honours  ]iaid   to,   under 

Tiberius,  their  ill  ell'cct,  i.  124  and 

note 
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Inhabitants,  laws  in  relation  to  the 

niuiiber  of,  ii.  SO 
Inheritance,    custom     of     despotic 

govortimeutfi,  i.   G5;    French  law 

of,  ii.  379 
Inquisition,      the,      insupportable 

under  all  governments,    ii.    154; 

had  its  origin  in  the  laws  of  the 

Visigoths,  183 
Inquisitors,   a  Jew's   remonstrance 

with  the,  ii.  140 
Interest  and  usury  confounded,  ii. 

38 ;    interest,   how    lowered,  54  ; 

lending  on,  73  ;  various  rates  of, 

among  the  Romans,  75,  76,  77 
Irish    linen    manufacture,    the,    i. 

245 
Iroquois,  law  of  nations  among  the, 

i.  6 
Isaac  Angelus,  his  clemency  a  mis- 
take, i.  102 
Islanders,   fondness  of,   for  liberty, 

i.  294 
Italian  republics,  no  real  liberty  in, 

i.  163,  164 
Italy,   bad  laws   in  some  parts  of, 

ii.  70 

James  I.  of  Aragon,  sumptuary 
laws  of,  i.  107 

Japan,  insufficiency  of  tlie  laws  of, 
i.  92 ;  their  cruelty,  93 ;  their 
execution  hindered  thereby,  94  ; 
indecency  of  their  punishments, 
210 ;  the  laws  repose  no  con- 
fidence in  the  people,  252 ;  the 
Christian  religion  why  so  odious 
there,  ii.  142 

Jaxartes,  course  of  the,  changed, 
ii.  5 

Jealousy,  two  kinds  of,  i.  279 

Jengliiz  Khan,  his  contempt  for 
mosques,  ii.  132 

Jesuits,  their  rule  in  Paraguay, 
i.  38 

Jew,  a,  his  remonstrance  with  the 
inquisitors,  ii.  140 

Jews,  the,  under  Ahasuerus,  i.  30  ; 
superstition  of  the,  ii.  151 ;  per- 
secution of  tlie,  38,  39  and  note; 


267  ;  invent  letters  of  exchange, 
40  ;  banished  from  Russia,  69 

John,  King,  his  tyranny  to  the  Jews, 
i.  38 

Judge,  the  prince  may  be  a,  in  des- 
potic countries,  but  not  in  mon- 
archies, i.  84 

Judges,  when  they  ought  to  deter- 
mine according  to  the  exjaress 
letter  of  the  law,  i.  81 ;  how 
chosen  at  Rume,  128 

Judgment,  different  modes  of  pass- 
ing, 1.  82 

Judicial  combats,  how  the  custom 
gained  ground,  ii.  203.  See 
also  Legal  Duels 

Judiciary  powers,  by  whom  to  be 
exercised,  i.  164  ;  at  Rouje,  187 

Julian,  ill-judged  edict  of,  ii.  55 ; 
commendation  of,  117 

law,  the,  its  purpose,  i.   113, 

114,  115  ;  other  laws  of  the  same 
name,  ii.  95 

Jurisdiction,  how  exercised  by  the 
feudal  chiefs,  ii.  297,  302;  the 
fredum,  304 ;  patrimonial,  in 
France,  its  origin,  305 

of  the  churches,  ii.  306 

Jurisdictions,  the  various,  when 
established,  ii.  308 

Ju.stiee  antecedent  to  positive  law, 
i.  2 

Justinian  abrogates  the  marriage 
law  of  Constantine,  ii.  100,  103 ; 
his  law  of  divorce,  153 ;  e.^ta- 
blishes  a  new  right  of  succes- 
sion, 180 ;  discovery  of  his  Digest, 
246 

King's   court  in   France,   why   no 

appeal  from,  ii.  223 
vassals,  privileges   of  the,  ii. 

337 
Kings  of  the  heroic  times  of  Greece, 

i.  176 
of  Rome,  their  government,  i. 

178  ;  their  laws  cruel,  95 
Knights,  the  Roman,  a  middle  order 

luiiting  the  people  to  the  senate, 

i.  192 
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Lacedemonians,  their  public  as- 
semblies, i.  i) ;  tlieir  laws,  37  ; 
oblif^cii  to  submit  tn  tlie  Mace- 
cloniiiiiH,  I-58.     See  Spurtti 

Lund,  (lillercnt  ways  of  dividing 
the,  ii.  274  ;  ajipliealion  of  tiie 
Burgundiau  and  Visigoth  laws, 
275 

Law  in  general  defined,  i.  7 

Law,  civil,  defined,  i.  6  ;  among  the 
Tartars  and  the  German  nation, 
302 

Law,  politic,  defined,  i.  6;  this  not 
applicable  to  the  civil  law,  ii. 
lUO ;  may  become  destructive  to 
a  state,  IGG 

Law,  proceedings  at,  how  they 
l)ecame  secret,  ii.  234 

Law,  Mr.,  a  jiromoter  of  arbitrary 
power,  i.  18 

Laws,  definition  of,  i.  1 ;  their  re- 
lation to  ditlorent  beini,'s,  ilu'd. ; 
Sositiye,  5;  of  nations,  j7y(Vi.  ,•  civil, 
,  77  ;  criminal,  80  ;  in  relation  to 
manners  and  customs,  328  ;  their 
effect  on  national  character,  331 ; 
manner  of  composing,  ii. 253,256; 
ehouUl  be  concise,  2G3 ;  ought 
not  to  be  subtle,  2G5  ;  should  not 
be  needlessly  altered,  iV)?V/.;  use- 
less laws,  267 ;  bad  method  of 
giving,  268 ;  ideas  of  uniformity, 
ibid. 

,  apparently  contradictory,  ii. 

164 

,  divine  and  human,  ii.  145 

fall  into  disuse  for  want  of 

\vritiiig,   ii.    195 ;    customs   take 
their  place,  ibid. 

of  nomadic  nations,  i.   297 ; 

their  political  state,  298 

■ ,    the     sacred,     at     Rome,    i. 

182 

Legal  duels,  reasons  for,  ii.  202  ; 
used  in  case  of  debt,  209 ;  how 
managed,  210,  212;  code  of  laws, 
213;  establishrd  rules,  214; 
bounds  prcsciilied  to  the  custom, 
2ir) :  combat  of  one  of  the 
parties  and  a  witness,  217  ;  com- 


bat of  ore  of  the  parties  and  one 
of  the.  lords  jieers,  ii.  219 
Legislative  body  should  assemble 
frequentlv,  i.    168;    its   power.s, 
l(i9 

power  at  Rome,  i.  185 

Legislator,  si)irit  of  a,  ii.  253;  laws 
ap]iiirentiy  contrary  to  his  views, 
251- ;  laws  rciiliy  so,  ibid. ;  fancies 
of  imaginary  legislators,  2G9 
Lending  by  contract,  ii.  74 
Leprosy,  laws  in  relation  to,  i.  247 
Leudes,  or  vassals,  ii.  291 
Levita,  Bencdicta,  censured,  ii.  192 
Lewis   the    DeboTinaire,  his   treat- 
ment of  the  8u.\oii8,  i.  1  tG  ;  his 
barbarity  to  his  nei)he\v,  ii.  355; 
his     weakness     regarding      his 
family,  35C;  alienates  the  crown 
demesnes,  358 

,  St.,  his  excess  of  zeal  as  a 

lawgiver,  i.  I'.t9,  note;  aljolisiies 
judicial  cninbnts,  ii.  22•"^ ;  his 
institutions  fall  into  oblivion,  239 

XIII.,   anecdote    of,    i.    84 

consents  to  the  slavery  of  the 
negroes  in  the  hope  of  their  con- 
version, 256 

XIV.,   grandeur    of   Franco 

under,  i.  142  ;  gives  rewards  for 
large  families,  ii.  107 

Libanius  on  alawoftlio  Athenians, 

i.  9 
Libellers  and  jioets,  capital  puni.sh- 

mcnt  (IcTiouufed  against,  i.  95, 20 
Liberty,  diifcrent  .significations  o 

the  word,  i.  160  ;  in  what  it  con- 
sists,   IGl;     how   weakened    in 

monarchies,  217 
Lidns,  what,  ii.  185 
Lombards,  law  of  the,  concerning 

slaves,    i.   2G1  ;    laws  of  the,  ii. 

182 ;  the  Roman  law  also  keeps 

its  ground,  190 
Long    robe,    dignity    of    tlic,    in 

France,  i.  .■!53 
Lot,  suft'rHge  by,  i.  11 
Love  of  cniintry  peculiar  to  demo- 

craci"  s,  i.  37:  in  Crete.  127 
Lucca,  brief  tenure  of  ofiice  at,  i.  16 
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Luxury  in  proportion  to  the  in- 
equality of  fortunes,  i.  102 ;  in 
towns,  103  and  note  :  in  China, 
its  fatal  effects,  108;  RoraaQ  laws 
ap^ainst,  116 

Lycian  republic,  the,  i.  139 

Lycurgus,  remarks  on  the  laws  of, 
i.  37,  321 ;  Mr.  Penn  compared 
with  liim,  38  ;  his  senators,  52 
7iote 

Lydians,  the,  conquered  by  Cyrus, 
i.  152 

Lysander,  anecdote  of,  i.  91 

Machiavel  on  the  loss  of  liberty 
of  Florence,  i.  83 ;  remark  on,  ii. 
269 

Machinery  to  abridge  labour  not 
always  useful,  ii.  90 

Magic,  charge  of,  i.  201 

Magistrate,  a  single,  only  suited  to 
a  despotic  monarchy,  i.  8(5 

Maliomedans,  tlie  facility  of  their 
conquests  explained,  i.  234 

Mahomet,  his  prohibition  of  wine, 
i.  216  ;  his  direction  as  to  wives, 
279  note 

.   the   son  of  Miriveis,   i.  29, 

300  note 

Malacca,  fury  of  the  people  of,  ii. 
123 

Malea,  Cape,  danger  of  its  naviga- 
tion, ii.  11 

IMales  and  females,  number  of,  in 
different  countries,  ii.  87 

Man  as  a  physical  and  as  an  in- 
telligent being,  i.  3  ;  in  a  state 
(if  nature,  4 

Jlunkind,  general  spirit  of,  i.  316; 
i^hould  be  observed  by  legislators, 
ibid. 

^Manners  and  customs  of  a  nation, 
natural  means  of  clianging,  i. 
321 ;  mistakes  of  somf.  kgislators 
:!23 

Marculfus,  his  date,  ii.  335 ;  his 
tbrmularies,  336 

Slarriage,  ii.  81 ;  several  orders  of 
lawful  wives,  83 ;  father's  con- 
sent to,  84  ;  the  Roman  laws,  94; 


to  be  regulated  by  the  civil  law, 
155  ;  the  Papian  law,  156 ;  mar- 
riages between  relatives,  ibid. ; 
prohibitions,  158 

laws  at  Athens  and  at  Sparta, 

i.  47  ;  at  Eome,  55  ;  restrictions, 
99 

Married  men,  privileges  of,  among 
the  Romans,  ii.  97 

Marseilles,  amount  of  dowries  fixed 
at,  i.  110  note;  its  commerce, 
344 ;  rivalry  with  Carthage,  ii.  28 

Marsyas  put  to  death  for  a  dream, 
i.  207 

Maurice,  the  emperor,  his  clemency 
a  mistake,  i.  101 

Maximinus,  cruelty  of,  i.  97 

Mayors  of  the  palace,  ii.  322  ;  their 
authority,  329 ;  the  idea  of,  derived 
from  the  Germans,  331 ;  obtain 
thecommanl  of  armies,  332;  their 
original  function,  333  ;  great  of- 
fices and  fiefs  under  them,  335 ; 
seize  the  throne,  372.  See  France 

Meaco,  atrocities  committed  at,  i. 
94 ;  considered  a  holy  city,  ii. 
122 

Merchandise,  taxes  on,  i.  232 

Metals,  discovery  of,  i.  298  and 
note 

Metempsychosis,  the  doctrine  of, 
ii.  125 

Metius  Sufictius,  punishment  of, 
i.  95 

Military  not  to  be  joined  with 
civil  employment,  i.  74 

service,  three  sorts  of,  ii.  295 ; 

double  service,  ibid. 

Ministers  not  to  sit  as  judges  in 
monarchies,  i.  86 

of  religion  to  be   honoured, 

ii.  133 

Minority,  long,  among  the  Ro- 
mans, i.  53 

Minos,  laws  of,  i.  40 

Mitliridates,  his  accusation  of  the 
Roman  proconsuls,  i.  195;  hia 
riches,  ii.  29 

Modesty,  natural,  i.  279  ;  not  to  be 
shocked  in  .»unishmeiits,  210 
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Monarcliical  pjnvcmmcnt,  relation 
of  laws  to  tho  iintuio  of,  i.  IG  ; 
a  depositary  of  tlie  laws  neces- 
sary, IS  ;  no  gnat  share  of  pro- 
bity recjuired,  21,  2;") ;  its  want 
how  su|)]ilictl,  2(! ;  the  principle 
of  uioiKiri'liy,  27  ;  laws  in  rela- 
tion to  the  iPiinci|>le,  C)S ;  the 
executive  power,  5i) :  corruption 
of  its  principle,  128;  its  dis- 
tinctive properties,  131 ;  how  it 
provides  fur  its  security,  140 ; 
the  ancients  had  no  clear  itlea 
of  nionarcliy,  174;  liberty,  how 
weakened,  217;  ^pies,  ihid.  ; 
anonymous  letters,  218;  manner  of 
Mvornin.L',  2rj ;  the  princ(!  sliould 
Be  easy  of  access,  219 ;  his  man- 
ners, 219, 220 

Monaicliv,  restoration  of,  in  Eng- 
land, i.'  22 

Monasteries,  ii.  136 

Money  should  be  banished  from 
small  states,  i.  40;  its  use  a 
proof  of  civilisation,  29S;  laws 
among  people  who  know  not, 
andotliers  wlio  know  its  use,  291) ; 
laws  in  relation  to  tlie  use  of, 
ii.  49;  nature  of,  50;  goods  or 
chattels  used  instead  of,  51 ;  ideal  ' 
money,  52,  55 ;  exchange,  57 ;  ! 
proceedings  of  the  Ilomans,  G5 

Monsoons,  tlieir  use  in  ancient 
times,  ii.  20 

Montesquieu  (the  author),  state- 
ments of,  explained  or  contro- 
verte  1,  i.  5,  8,  10,  17,  18,  21,  27, 
29,  30,  35,  3G,  37,  39.  45,  47,  48, 
57,  58,  75,  85.  92,  137,  153,  1(52, 
198,  221,  253,  254,  257,  279; 
ii.  28.  47,  70.  106,  181 

More.  Sir  Thomas,  remark  on, 
ii.  269 

Mortcuiiin.  lands  of  freemen  changed 
into,  ii.  280 

Moses,  laws  of,  regarding  asylums, 
ii.  133 

Moveable  effects,  the  real  riches, 
i.  354  I 

Murder,  composition    for,    in    the  i 


Salic  law,  ii.  185  ;  among  other 
nations,  300 
Music,  the    manners   softened   by, 
i.  42 

Nairks,  a  custom  of  tlie,  i.  273 

Natches,  despotism  of  the  chief  of 
the,  i.  299 

Nations,  law  of,  i.  5,  6 ;  effect  of 
Christianity  on,  ii.  113;  civil  law 
not  applicable  to,  165 

Nature,  laws  of,  i.  4 

,  the  crime  against,  i.  202  ;  the 

charge;  often  a  calumny,  203 

Navigation,  some  effects  of  an  ex- 
tensive, i.  344 ;  further  remarks 
on,  ii.  8 

Negroes.     See  Slavery,  Negro 

Nero,  impracticable  project  of,  i.  237 

New  worlds,  ettect  of  their  dis- 
covery on  Europe,  ii.  41 

Nobility  es.sential  to  a  iiionarehy, 
i.  17  ;  ready  to  defend  the  throne, 
125;  should  not  engage  in  com- 
merce, 352 ;  the  French,  ii.  316 

Normans,  ravages  of  the,  ii.  341, 
344,  372 

Oath,  effect  of  an,  among  the 
Romans,  i.  129 ;  only  regarded 
by  a  religious  people,  328  ;  re- 
garded as  sacrilegious  by  the 
Burgundiana,  ii.  202 

Obedience,  difference  of,  in  mode- 
rate and  despotic  governments, 
i.  29  ;  of  the  young  to  the  old,  52 

Offensive  force,  i.  143 

Oltice,  forced  acceptance  of,  i.  73 

Ollices,  great,  changes  in  the  hold- 
ing of,  ii.  368 

Old  age,  reverence  of  the  Romans 
for,  ii.  97 

Oppian  law,  the,  i.  116;  revoked, 
at  the  clamour  of  the  women, 
ihid. 

Orchomeiiua,  commerce  of,  ii.  11, 12 

Ordcnl,  or  trial  hy  boiling  water, 
ii.  200.     See  also  Fire 

Order  of  things,  laws  in  relation  to 
the,  u.  144 
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Ostracism  flistin<riiishecl  from  ban- 
ishment, ii.  ItJii ;  lii'w  it  fuU  into 
disuse,    ibid. ;    wliere    used,  25G 

Oxus,  course  of  the,  changed,  ii.  5 

Palace,  mayors  of  the,  ii.  322 ;  usurp 
the  throne,  372 

Paper  money,  ii.  50 

Papian  laws,  the,  ii.  156,  178 

Papirius,  the  usurer,  i.  216 

Paraguay  under  the  Jesuits,  i.  38 

Parliament,  tlie  French,  ii.  243 ; 
becomes  a  fixed  body,  241: 

Parthian  empire,  the,  ii.  36 

Paternal  authority  at  Rome,  i.  53  ; 
instance  of,  i/j/c?.  note;  consent  to 
marriage,  ii.  81 

Patricians,  their  privileges  under 
the  kings  of  Rome,  i.  179  ;  hum- 
bled by  Servius  Tullius,  ibid. 

Pegu,  religion  of,  ii.  116 

Penal  laws  respecting  religion  to  be 
avoided,  ii,  139 

Penances,  ii.  118 

Penn,  Mr.,  a  real  Lycnrgus,  i.  38 

People,  the,  sovereign  in  a  demo- 
cracy, i.  9:  wellqualitied  to  choose 
tlieir  ministers,  10;  but  not  to 
exercise  antliority  themselves, 
ibid.;  shoidd  act  only  by  their  re- 
presentatives, 165 ;  not  always 
prepared  for  the  reception  of  the 
best  laws,  311 

Pepin,  his  constitution  regarding 
delays  of  justice,  ii.  309  ;  favours 
the  clergy,  310,  313  ;  divides  his 
kingdom  between  his  sons,  351 

Perfection,  philosophic  idea  of, 
ii.  101 ;  Cluistianitv  gives  force  to 
it.  102 

Perpetuity  of  fiefs,  some  consequences 
of  the,  ii.  371 

Persia,  orders  of  its  kings  irrevoc- 
able, i.  30;  its  vast  e.xtent  a 
source  of  weakness.  111 ;  an  ex- 
cellent custom  in,  222 

,  sophi  of,  dethroned  because 

he  had  been  too  sparing  of  blood, 
i.  29 

Persians,  the,  averse  to  navigation, 


ii.  13  ;  a  false  but  useful  doctrine 

of  the,  125 

Peter,  the  Czar,  his  mode  of  dealing 
with  petitions,  i.  219  ;  his  levy  of 
taxes,  225 :  his  sumptuary  laws, 
321 

Phaleas  of  Chalcedon,  his  plan  to 
render  all  fortunes  equal,  i.  48 

Philip  II.  of  Spain,  a  bankrupt, 
ii.  44  ;  his  proscription  of  the 
Prince  of  Orange,  266 

Philopoemen  obliges  the  T-acedse- 
monians  to  change  tiieir  institu- 
tions, i.  38 

Phoenicians,  commerce  of  the,  ii.  7; 
circumnavigate  Africa,  21 

Phylocles  reproached  for  his  cruelty, 
i.  92 

Physicians,  Roman  law  respecting, 
ii.  262 ;  not  suitable  to  modern 
times,  ibid. 

Pistes,  edict  of,  its  purpose,  ii.  189 

Plague,  the,  how  regarded  by  the 
Turks,  i.  219 

Plato  on  music,  i.  41 ;  on  presents 
71 ;  on  public  employments,  75 , 
on  accusations,  87;  on  the  gods, 
ii.  136,  137 :  on  suicide,  257 ; 
remark  on,  269 

Plebeians  capable  of  office  at  Rome, 
i.  10;  their  power  augmented  by 
Servius  Tullius,  179  ;  obtain  the 
power  of  trving  the  patricians,  183 

Plebiscita,  i."l85 

Pliny  on  tlie  naviiration  of  the 
Indies,  ii.  19,  20 

Plutarch,  his  definition  of  law,  i.  1 ; 
his  opinion  of  women,  111 ;  on 
the  Cilonian  sedition,  292 

Poland,  the  aristoi'racy  of,  i.  16  ;  the 
Insurrection  in,  127 ;  would  be 
better  off  without  commerce,  355 

Police,  regulations  of  the,  ii.  167 

Politeness,  its  real  origin,  i.  33 

,  Roman,  as.sociatcd  with  arbi- 
trary power,  ii.  338 

Political  liberty  in  relation  to  the 
liberty  of  the  subject,  i.  197 

Polygamy  considered  in  itself; 
i.  273 ;  equality  of  treatment  in 
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ease  of  many  wivps,  274 ;  separa- 
tion of  wdiiicn  I'rnni  men,  HTf) 

Pontificiitc,  tlio,  ii.  1:57;  in  ilesjwtic 
froviriini-iits,  //(/(/. 

Pope,  aiifcddte  of  n,  i.  10 

Popes,  ek'ction  fif  tlic,  ii.  MS 

Population  in  rehitinn  to  the  mcana 
of  Bubsistencc,  i.  'J'.K! 

Porciaii  l:i\v,  its  purport,  i.  OG 

Pork,  unlit  food  in  hot  countries, 
ii.  128 

Portiifjuese,  their  discoveries  in  tiio 
East,  ii.  41  ;  their  reslriotinns  on 
trade  continued  by  tin-  Dulcii,  /7>/(/ 

Poverty,  two  kinds  of,  i.  'M'l ;  idle- 
ness its  real  cause,  ii.  108 

Pnctors,  the  Knniun,  i.  82,  181 

Precejits  of  the  Frank  kini's,  ii.  327 

Presents,  Platoon,  i.  71 ;  theKoman 
law  on,  330 

Price  of  things,  how  fixed,  ii.  54 

Pride  the  source  of  politeness,  i.  33 

Primogeniture,  ri^jlit  of,  baneful  to 
an  aristocracy,  i.  57 

Prince,  cleuiency  in  the,  i.  101 ; 
should  not  engage  in  commerce, 
352 

Problem,  a,  ii.  48 

Procopius,  his  account  of  the  court 
of  Justinian,  i.  8G 

Productirns  of  the  earth  in  relation 
to  jiopuiation,  ii.  88 

Prohiliition  of  marriage  between 
cousins-germnn,  ii.  158 

Proof  by  witntsses,  ii.  250 

Propagation  of  the  species,  concern 
of  the  legislator  in  the,  ii.  HO  ; 
limitation  of  the  muiiber  of  chil- 
dren, y2 ;  the  lioman  laws  en- 
courage i)opulati(>n, 'J3, 94 ;  French 
law.s,  107 

Proccription  under  the  triumvirs, 
i.  213 

Prosecutor,  public,  not  known  in 
early  times,  ii.236;  his  advocate, 
237 

Prostitution  contrary  to  propagation, 
ii.  82 

Protestant  religion,  the,  most  agree- 
able to  a  rei)ublic,  ii.  114 


Public  credit,  necessary  to  be  8up« 

p<irU<l,  ii.  73 

dei)ts,    ii.   71  ;    their   incon- 

venit-nees,  ihid. ;  [layiiieiit  of,  72  ; 
advantagesof  a  !^inkillgfu:ld,  »7/<W. 

revenues,  the,  i.  223 

Publicans,  the.  of  the  Koman  em- 
jiirc,  i.  2:'.(i,  237 

Puiibus  Kutilins,  nuble  conduct  of, 
i.  ]i»3 

Putteiulorf,  on  the  pojidutiuu  of 
France,  ii.  lOG 

Punishments,  (juestion  of  their  seve- 
rity in  ditferentgovcrnnients,i.88; 
TUider  the  ancient  !■  n  nch  law.-, 
8',i ;  few  ])itiiijhments  lacessiry 
where  the  piojde  are  virtuous, 
ibid.  ;  power  of  puni.-liments,  HO; 
the  lionian  laws,  'J5,  liG  ;  division 
of  punishments  into  classes,  9G ; 
just  proj)ortion  between  jiunish- 
meiits  and  crimes,  i)7  ;  pecuniary 
aiitl  cori)oral  punisLments,  1*9; 
law  of  retaliation,  100  ;  parents 
punished  for  the  crimes  of  their 
children,  ibid. 

Pyrenees,  ancient  gold  and  silver 
mines,  ii.  27 

Qr.s:sTORs  at  Eome,  i.  181 

Eack,  the,  not  a  necessity,  i.  99 ; 

restrictions  on   its   emiiloyment, 

i\iid.  note  ;  used  in    Fiance,  but 

not  in  England,  ii.  259 
Ranusa,  briel  tenure  of  oftice  at,  i.  16 
Kear-fiefs,  ii.  3GG,  3G9 
Kear-vassals,  ii.  294,  3GG 
liiceiver  and  thief,  punishment  of, 

ii.  259 ;    the  French  law,  ibid. ; 

view  of  llie  civilians.  2C0 
El  ce^6uinthus,   iiii(|uitous   law  of, 

ii.    147 :    proscribes   the   lioman 

law,  191 
Eed  bea,  the,  of  the  ancients  "•  22  ,• 

not  the  same  as  ours,  ibid. 
Eegal  laws  of  Eonie,  their  cruelty, 

i.  95 
Eegisti  rs,     public,     their     origin, 

ii.  250 
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Ostracism  distinprnished  from  ban- 
ishment, ii.  103;  how  it  full  into 
disuse,    ibid. ;    where    used,  2oG 

Oxus,  course  of  the,  changed,  ii.  5 

Palace,  mavorsof  the,  ii.  322 ;  usurp 
the  tlirone,  372 

Paper  money,  ii.  50 

Papian  laws,  the,  ii.  156,  178 

Papirius,  the  usurer,  i.  216 

Paraguay  under  the  Jesuit,-',  i.  38 

Parliament,  the  French,  ii.  243 ; 
becomes  a  iixed  body,  244 

Parthian  empire,  the,  ii.  36 

Paternal  authority  at  Rome,  i.  53  ; 
instance  of,  ibid,  note ;  consent  to 
marriage,  ii.  84 

Patricians,  their  privileges  under 
the  kings  of  Rome,  i.  179  ;  hum- 
bled by  Servins  TuUius,  ibid. 

Pegu,  religion  of,  ii.  116 

Penal  laws  respecting  religion  to  be 
avoided,  ii,  139 

Penances,  ii.  118 

Penn,  Mr.,  a  real  Lycurgus,  i.  38 

People,  the,  sovereign  in  a  demo- 
cracy, i.  9;  well  qualified  to  choose 
tiieir  ministers,  10 ;  hut  not  to 
exercise  authority  themselves, 
ibid.;  should  act  only  by  tiieir  re- 
presentatives, 165 ;  not  always 
prepared  for  tlie  reception  of  tlie 
best  laws,  314 

Pepin,  his  constitution  regarding 
delays  of  justice,  ii.  309;  favours 
the  clergy,  340,  343 ;  divides  his 
kingdom  between  his  sons,  351 

Perfection,  philosophic  idea  of, 
ii.  101 ;  Christianity  gives  force  to 
it,  102 

Perpetuity  of  fiefs,  some  consequences 
of  tlie,  ii.  374 

Persia,  orders  of  its  kings  irrevoc- 
able, i.  30 ;  its  vast  extent  a 
source  of  weakness,  141 ;  an  ex- 
cellent custom  in,  222 

,  sophi  of,  dethroned  because 

he  had  been  too  sparing  of  blood, 
i.  29 

Persians,  the,  averse  to  navigation. 


ii.  13  ;  a  false  but  useful  doctrine 
of  the,  125 

Peter,  the  Czar,  his  mode  of  dealing 
with  petitions,  i.  219  ;  his  levy  of 
taxes,  225 ;  his  sumptuary  laws, 
321 

Phaleas  of  Chalcedon,  his  plan  to 
render  all  fortunes  equal,  i.  48 

Philip  II.  of  Spain,  a  bankrupt, 
ii.  44  ;  his  proscription  of  the 
Prhice  of  Orange,  266 

Philopoemen  obliges  the  Lacedse- 
monians  to  change  their  institu- 
tions, i.  38 

Phcenicians,  commerce  of  tlie,  ii.  7; 
circumnavigat(j  Africa,  21 

Phylocles  reproached  for  his  cruelty, 
i.  92 

Physicians,  Roman  law  respecting, 
ii.  262  ;  not  suitable  to  modern 
times,  ibid. 

Pistes,  edict  of,  its  purpose,  ii.  189 

Plague,  the,  how  regarded  by  the 
Turks,  i.  249 

Plato  on  music,  i.  41 ;  on  presents 
71 ;  on  pnldic  employments,  75  , 
on  accusations,  87 ;  on  the  gods, 
ii.  136,  137:  on  suicide,  257; 
remark  on,  269 

Plebeians  capable  of  office  at  Rome, 
i.  10;  their  power  augmented  by 
Servius  Tullius,  179  ;  obtain  the 
power  of  trving  the  patricians,  183 

Plebiscita,  i."l85 

Pliny  on  the  navigation  of  the 
Indies,  ii.  19,  20 

Plutarch,  his  definition  of  law,  i.  1 ; 
his  oi)inion  of  women,  111 ;  on 
the  Cilonian  sedition,  292 

Poland,  the  aristorracy  of,  i.  16  ;  the 
Insurrection  in,  127 ;  would  bo 
better  off  without  commerce,  355 

Police,  regulations  of  the,  ii.  167 

Politeness,  its  real  origin,  i.  33 

,  Roman,  associated  with  arbi- 
trary power,  ii.  338 

Political  liberty  in  relation  to  the 
liberty  of  the  subject,  i.  197 

Polygamy  considered  in  itself; 
i.  273 ;  equality  of  treatment  ia 
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Oftoe  of  many  wivf-R,  274 ;  sopflra- 
tion  of  wnmc'ii  frDiii  men,  liTo 

Poutiliciiti',  tlif,  ii.  i;i7  ;  imlttiiKitic 
f^ovcriiiiiiiitM,  iliitL 

Pope,  antcdote  of  n,  i.  lit 

Popos,  election  of  the,  ii.  IHS 

Population  in  relation  to  tlie  means 
of  subsistence,  i.  'J'.K! 

Porcinii  law,  its  pnrpoit,  i.  W> 

Pork,  unlit  food  in  hot  countries, 
ii.  128 

PortUf^uese,  their  discoveries  in  the 
East,  ii.  41  ;  their  reslriotion.s  on 
trade  continued  by  tin  Dutch,  ibid 

Poverty,  two  kinds  of,  i.  'M2 ;  idle- 
ness its  real  cause,  ii.  108 

Praetors,  the  Komaii,  i.  82,  181 

Precepts  of  the  Frank  kin;.'s,  ii.  ;]27 

Presents,  Platoon,  i.  71  ;  thelioman 
law  on,  330 

Price  of  things,  how  fixed,  ii.  54 

Pride  the  source  of  politeness,  i.  33 

Primogeniture,  ri-jht  of,  baneful  to 
an  aristocracy,  i.  57 

Prince,  cleuieney  in  the,  i.  101  ; 
sliould  not  engage  in  commerce, 
352 

Problem,  a,  ii.  48 

Procopius,  his  account  of  the  court 
of  .lustinian,  i.  8tj 

Productions  of  the  earth  in  relation 
to  jiopulation,  ii.  88 

Prohiliition  of  marriage  between 
consins-german,  ii.  158 

Proof  by  witnesses,  ii.  250 

Propagation  of  tiie  species,  concern 
of  the  legishitor  in  the,  ii.  !tO ; 
limitation  of  tlie  luiniber  of  cliil- 
dren,  92  ;  tlie  KiJinan  laws  en- 
courage (lopulation,  !)3, 94 ;  French 
laws,  107 

Proi-cription  unchr  tlie  triumvirs, 
i.  213 

Prosecutor,  public,  not  known  in 
early  times,  ii.  230;  his  advocate, 
237 

Prostitution  contrary  to  propagation, 
ii.  82 

Prote.-tant  religion,  the,  most  agree- 
able to  a  rejiublie,  ii,  114 


Public  credit,  necessary  to  be  sup- 
ported, ii.  73 

debts,    ii.   71  ;    their  incon- 

venioices,  ihid.  ;  payiiiciit  of,  72; 
advantugesof  a  .--inkihg  fu.'id,  ilitL 

revenues,  the,  i.  223 

Publicans,  the,  of  the  Koman  em- 
j.ire,  i.  2:!r..  237 

Pulilius  Itutilius,  noble  comiuct  of, 
i.  1113 

Pulfendorf,  on  the  poj.uhition  of 
Fianci',  ii.  lOfJ 

Puni>linieiits,  (juestion  of  tlieir  seve- 
rity in  dillereiitgovernnients,i.88; 
under  tlie  ancient  Vn  nch  law.<, 
8'.l ;  few  puni.-imients  mccs.siry 
where  the  people  are  virtuous, 
ihid.  ;  power  of  puni.-hnieiits,  90; 
tlie  Koman  laws,  95,  9tj ;  division 
of  punishuK  nts  into  classes,  9G ; 
just  jiroportion  between  punish- 
ments and  crimes,  97  ;  jiecuniary 
and  corporal  |iunislinients,  99; 
law  of  retaliation,  100  ;  parents 
punished  for  the  crimes  of  their 
children,  ibid. 

Pyrenees,  ancient  gold  and  silver 
mines,  ii.  27 

QujiSTORs  at  Eome,  i.  181 

Rack,  the,  not  a  necessity,  i.  99 ; 

restrictions  on   its   employment, 

ibid,  note  ;  used   in    Fiance,  but 

not  in  England,  ii.  259 
Ragusa,  briet  tenure  of  oiliceat,  i.  IG 
Rear-iiefs,  ii.  30(3,  309 
Rear-vassals,  ii.  294,  300 
Receiver  and  tliief,  ])unishni(nt  of, 

ii.  259 ;    the  French  law,  ibid. ; 

view  of  I  lie  civilians.  200 
Ri  cesKuinthus,    iiiii|uitniis    law  of, 

ii.    147 :    jjroseribes   the  lioman 

law,  191 
R«d  l^ea,  the,  of  the  ancients,  ii.  22; 

not  the  same  as  ours,  ibid. 
Regal  laws  of  Rome,  their  cruelly, 

i.  95 
Registi  rs,     jaiblic,     their     origin, 

ii.  250 
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Ostracism  clistinjruis'ied  from  han- 
ishmont,  ii.  IG.'i ;  Iidw  it  full  into 
disuse,    ibid. ;    wliere    used,  250 

Oxus,  course  of  the,  changed,  ii.  5 

Palace,  mavorsof  the,  ii.  322;  usurp 
the  tlirone,  372 

Paper  money,  ii.  50 

Papian  laws,  the,  ii.  156,  178 

Papirius,  the  usurer,  i.  216 

Paraguay  under  the  Jesuits,  i.  38 

Parliament,  the  French,  ii.  243 ; 
becomes  a  fixed  body,  244 

Parthian  empire,  the,  ii.  86 

Paternal  authority  at  Rome,  i.  53; 
instance  of,  ibid,  note ;  consent  to 
marriage,  ii.  84 

Patricians,  their  privileges  under 
the  kings  of  Rome,  i.  179  ;  hum- 
bled by  Servius  TuUius,  ibid. 

Pegu,  religion  of,  ii.  116 

Penal  laws  respecting  religion  to  be 
avoided,  ii,  139 

Penances,  ii.  118 

Penn,  Mr.,  a  real  Lycurgus,  i.  38 

People,  the,  sovereign  in  a  demo- 
cracy, i.  9;  well  qualified  to  choose 
tlieir  ministers,  10 ;  but  not  to 
exercise  antliority  themselves, 
ibid.;  should  act  only  by  tlieir  re- 
presentatives, 165 ;  not  always 
prepareil  for  the  reception  of  the 
best  laws,  314 

Pepin,  his  constitution  regarding 
delays  of  justice,  ii.  309;  favours 
the  clergy,  340,  343 ;  divides  his 
kingdom  between  his  sons,  351 

Perfection,  philosophic  idea  of, 
ii.  101 ;  Christianity  gives  force  to 
it.  102 

Perpetuity  of  fiefs,  some  consequences 
of  tiie,  ii.  374 

Persia,  orders  of  its  kings  irrevoc- 
able, i.  30 ;  its  vast  e.xtent  a 
source  of  weakness,  141 ;  an  ex- 
cellent custom  in,  222 

,  sophi  of,  dethroned  because 

he  had  been  too  sparing  of  blood, 
i.  29 

Persians,  the,  averse  to  navigation, 


ii.  13  ;  a  false  but  useful  doctrine 
of  the,  125 

Peter,  the  Czar,  his  mode  of  dealing 
with  petitions,  i.  219  ;  his  levy  of 
taxes,  225 ;  his  sumptuary  laws, 
321 

Phaleas  of  Chalcedon,  his  plan  to 
render  all  fortunes  equal,  i.  48 

Philip  II.  of  Spain,  a  bankrupt, 
ii.  44  ;  his  ]iroscriptiou  of  the 
Prince  of  Orange,  266 

Philopoemen  obliges  the  Lacedae- 
monians to  change  their  institu- 
tions, i.  38 

Phcenicians,  commerce  of  the,  ii.  7; 
circumnavigat(;  Africa,  21 

Phylocles  reproached  for  his  cruelty, 
i.  92 

Physicians,  Roman  law  respecting, 
ii.  262 ;  not  suitable  to  modern 
times,  ibid. 

Pistes,  edict  of,  its  purpose,  ii.  189 

Plague,  the,  how  regarded  by  the 
Turks,  i.  249 

Plato  on  music,  1.  41 ;  on  presents 
71 ;  on  public  employments,  75  , 
on  accusations,  87;  on  the  gods, 
ii.  136,  137 :  on  suicide,  257 ; 
remark  on,  269 

Plebeians  capable  of  office  at  Rome, 
i.  10  ;  their  power  augmented  by 
Servius  TuJlins,  179  ;  obtain  the 
power  of  trying  the  patricians,  183 

Plebiscita,  i."l85 

Pliny  on  the  navigation  of  the 
Indies,  ii.  19,  20 

Plutarch,  his  definition  of  law,  i.  1 ; 
his  opinion  of  women,  111 ;  on 
the  Cilonian  sedition,  292 

Poland,  tlie  nristorracy  of,  i.  16  ;  tlie 
Insurrection  in,  127 ;  would  be 
better  oft' without  commerce,  355 

Police,  regulations  of  tlie,  ii.  167 

Politeness,  its  real  origin,  i.  33 

,  Roman,  associated  with  arbi- 
trary power,  ii.  338 

Political  liberty  in  relation  to  the 
liberty  of  the  subject,  i.  197 

Polygamy  considenul  in  itself; 
i.  273 ;  equality  of  treatment  ia 
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ease  of  many  wivf  s,  274 ;  sopnra- 
lion  ot  wdiucii  tVniii  men,  27.') 

Pontiliciitc,  till',  ii.  Ili7;  in  iltspotic 
},'ovtriini'iitH,  //</(/. 

Pope,  iinwilutc  of  a,  i.  lit 

Popes,  elc'ftion  of  the,  ii.  348 

Population  in  relation  to  the  means 
of  subsistence,  i.  'J'.Ki 

Porciaii  hiw,  its  purport,  i.  OG 

Pork,  unlit  food  ia  hot  eountries, 
ii.  128 

Portujjuese,  their  discoveries  in  tlio 
East,  ii.  41  ;  their  restrietions  on 
trade  continued  by  tin  Dutch,  (7//(/ 

Poverty,  two  kinds  of,  i.  ::i42 ;  idle- 
ness its  real  causi',  ii.  108 

Prsotors,  the  Konian,  i.  82,  181 

Precepts  of  the  Frank  kin;.'.s  ii.  ;?27 

Presents,  Platoon,  i.  71  ;  thelloman 
law  on,  H30 

Price  of  thingrs,  how  fixed,  ii.  54 

Pride  the  source  <if  politeness,  i.  '3"> 

Primogeniture,  ri^lit  of,  baneful  to 
an  aristot-raey,  i.  57 

Prince,  cleujeney  in  the,  i.  101 ; 
should  not  engage  in  commerce, 
352 

Problem,  a,  ii.  48 

Procopiu.si,  his  account  of  the  court 
of  Justinian,  i.  8tj 

Productions  of  the  earth  in  relation 
to  popidation,  ii.  88 

Prohiliition  of  maniajie  between 
cousins-german,  ii.  158 

Proof  by  \\itn(sses,  ii.  250 

Propagation  of  the  species,  concern 
ot  the  legislator  in  tiie,  ii.  !»()  ; 
limitation  of  the  nnndier  of  chil- 
dren, 92 ;  the  Knuian  laws  en- 
courage jiopulation,  'J3, 94 ;  French 
laws,  107 

Protcription  under  the  triumvirs, 
i.  2i:{ 

Prosecutor,  public,  not  known  in 
early  times,  ii.  2'M ;  his  advocate, 
237 

Prostitution  contrary  to  propagation, 
ii.  82 

Protestant  religion,  the,  most  agree- 
able to  a  republic,  ii.  114 


Pid)lic  credit,  necessary  to  be  sup* 

[Mirted,  ii.  73 

debts,  ii.  71  ;  tlieir  incon- 
veniences, ihid. ;  payment  of,  72; 
advaiitagesof  a  sinking  fund,  j7/«i/. 

revenues,  tlie,  i.  223 

Publicans,  the.  of  the  Koman  em- 
j)in',  i.  2:!(;.  237 

Publuis  Kutilius,  noble  comluct  of, 
i.  l'.)3 

Puftendorf,  on  tlie  poiulation  uf 
France,  ii.  lOU 

Puni>hments,  (juestion  of  their  seve- 
rity in  ditVerentgovernments,i.88; 
under  the  ancient  l-'n  nch  law.-, 
8'.t ;  few  puni.-liments  n(ces.siry 
where  the  people  are  viituous, 
iltid.  ;  power  of  puni.-hments,  90; 
the  Konian  laws,  95,90;  division 
of  jiunishments  into  classes,  9G; 
just  i)roj)oition  between  punish- 
mtiits  and  crimes,  97  ;  pecuniiiry 
and  corporal  pTniisliments,  99; 
law  of  retaliation,  100  ;  parents 
punished  for  the  crimes  of  their 
children,  ibid. 

Pyrenees,  ancient  gold  and  silver 
mines,  ii.  27 

QrjESTORs  at  l!ome,  i.  181 

Rack,  the,  not  a  necessity,  i.  99 ; 

restrictions  on   its   employment, 

ihid.  iKite  ;  used  in    Fiance,  but 

not  in  Kngland,  ii.  259 
Eauusa,  bri»l  tenure  of  ollice  at,  i.  16 
Kear-fiefs,  ii.  3GG,  3tj9 
luar-vassals,  ii.  294,  3GG 
Ivcceiver  and  thief,  inmishment  of, 

ii.   259 ;    the  French   law,  ibid. ; 

view  of  tlie  civilians.  2G0 
Ri  eessuinthus,    ini(|uitous    law  of, 

ii.    147 :     proscribes    the   lioman 

law,  191 
Red  [»ea,  the,  of  the  ancients,  ii.  22 ; 

not  the  same  as  ours,  ibid. 
Regal  laws  of  Ronu',  their  cruelly, 

i.  95 
Registi  rs,     imblie,     their     origin, 

il.  250 


396 


INDEX. 


Rejection,  power  of,  should  belong 
to  the  people,  and  not  the  power 
of  resolving,  i.  I(i7 

Religion,  its  intluence  on  despotic 
goverinnents,  i.  Gi,  221 ;  tlie 
laws  in  relation  to,  ii.  110;  the 
Christian  and  the  Mahora- 
medan,  what  {^oveinments  iLost 
agreeable  to,  112;  laws  of  per- 
fection in,  116 ;  moral  laws,  ibid. ; 
its  influence  on  civil  laws,  119; 
its  support  to  the  state.  121 ;  iin- 
mortalityof  the  soul,  124;  should 
not  inspire  aver.-ion  to  anything 
but  vice,  126;  local  laws,  127; 
external  polity,  129 ;  religious 
sentiments,  ibid.  ;  the  pontificate, 
137 ;  toleration,  ibid. ;  changins;  a 
religion,  138 ;  penal  laws,  139 ; 
propagation  of  religion,  143  ;  its 
laws  cannot  regulate  the  civil 
law,  152,  154,  155 

Representatives  of  the  people,  i.  165 

Republican  government  divided 
into  democratic  and  aristocratic, 
i.  8 ;  education  in  a,  36 ;  its  dis- 
tinctive properties,  130  ;  how  it 
provides  for  its  safety,  136  ;  con- 
federate republics,  138 ,  too 
severe  in  punishing  high  treason, 
212;  suspension  of  liberty,  214; 
laws  favourable  to  the  liberty  of 
the  subject,  ibid. ;  cruelty  to 
debtors,  '215 

Republics,  Greek,  two  sorts  of,  i.  50 

Repudiation,  i.  280;  later  legisla- 
tion, 330 

Rescripts  of  the  Roman  emperors, 
ii.  268 

Retaliation,  law  of,  i.  100 ;  among 
the  Arabs,  and  the  Germans,  ii. 
122 

Rhodes,  law  of,  respecting  debtors, 
i.  351 

,  marquis  of,  proposes  to  open 

thu  Pyrcnean  mines,  ii.  27 

Richelieu,  Cardinal,  on  honest  men, 
i.  26  ;  his  advice  to  kings,  60 ; 
requires  too  much  from  them  and 
their  ministers,  61 ;    regards  an 


otfence  against  himself  as  high 
treason,  205 ;  on  complaints 
against  ministers,  ii.  263 

Ripuarian  Franks  preserve  their 
own  customs,  ii.  181 ;  simplicity 
of  their  laws,  182 

Robbery.     See  Theft 

Roman  law,  how  lost  in  some 
countries  and  preserved  in  others, 
ii.  186 ;  keeps  its  ground  in  the 
demesne  of  the  Lombirds,  190; 
how  lost  in  Spain,  191 ;  why  it 
fell  into  disuse,  208 ;  its  revival, 
246 

Romans,  the,  their  views  of  maritime 
aflairs  and  of  commerce,  ii.  31  ; 
their  proceedings  with  respect  to 
money,  65 ;  change  the  value  of 
their  specie,  67 ;  proceedings  in 
the  time  of  the  emperors,  68 ; 
usury,  74 ;  marriage  laws,  94, 
97  ;  laws  of  succession,  169 ;  not 
in  a  state  of  servitude  among  the 
conquerors  of  Gaul,  277 

Rome,  one  principal  cause  of  her 
fall,  i,  9 ;  division  of  the  people  by 
Servius  TuUius,  11 ;  the  senate,  13, 
14 ;  project  of  Sylla,  22  ;  paternal 
authority,  53  and  note  ;  its  state 
as  an  aristocratic  republic,  55 ; 
the  tribunes,  60  ;  set  form  of 
actions  at,  82  ;  the  kings,  178  ; 
new  distribution  of  power  on 
their  fall,  181 ;  government  of 
the  provinces,  194 

,  government  of  the  kings  of,  i. 

178 

Romulus,  his  laws  regarding  chil- 
dren, ii.  104 

Roricon,  his  works,  ii.  274  and  note 

Rotharis,  his  law  concerning  lepers, 
i.  247 ;  increases  the  compositions 
for  wounds,  ii.  299 

Russian  government,  its  endeavours 
to  temper  its  arbitrary  power,  i.  64 

Sabbaco,  history  of,  ii.  114 
Sacrilege,  impolicy  of  punishments 

for,  i.  199  ;  instance  of  misguided 

zeal,  ibid. 
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Sailors,  civil  obligations  among,  ii. 
108 

Ralians,  the,  simplicity  of  their  laws, 
ii.  182 ;  do  not  tolerate  corpoml 
punishment.-',  1815 ;  ditlVrencc  be- 
tween them  tiiid  tlio  liiws  of  the 
Visif^oths  nnd  IJurtrundians,  185; 
and  of  the  Kii)uiiriun  Franks, 
l'.)7,  19'J 

Salic  law,  its  purpose,  i.  302,  304 ; 
Salic  lands  not  tiels,  307 

'  laws,  ditlbrent  from  those  of 

other  barbarians,  ii.  197, 199;  why 
they  fell  into  disuse,  208 

Salt  used  in  Abyssniia  c  money, 
ii.  50,  note 

Samnites,  their  origin,  i.  118;  ex- 
cellent custom  of  tlie,  117 

Sardinia,  conduet  of  the  Carthagi- 
nians in,  i.  293 

Satisfaction,  refusal  of,  ii.  301  and 
note 

Savage  and  barbarous  nations,  dif- 
ference between,  i.  290 

Savages,  natural  timidity  of,  i.  4 

Saxons,  their  treatment  by  Cliarle- 
magne,  and  by  Louis  the  Debon- 
naire,  i.  14G 

Seamen,  little  esteemed  by  the 
Romans,  ii.  31 

Seaport  towns,  populousness  of,  ii. 
88 

Second  race  of  French  kings,  ii. 
349  ;  confusion  of  tlie  royalty  and 
mayoralty,  ibid. ;  election  of  the 
kings,  351 ;  their  humiliation,  its 
principal  cause,  3G3 ;  their  fall, 
372 

Seignior,  Grand.     See  Sultan 

Seleucus  Nicator,  project  of,  ii.  6 

Semiramis,  treasures  of,  ii.  4 

Senate,  power  of  the,  at  Athens,  i. 
13  ;  at  Rome,  13,  14  :  elected  for 
life,  52 ;  its  spirit,  94 ;  at  Carthage, 
191 

Servitude,  domestic,  i.  270 

,  political,  i.  284 

Servitude*,  ii.  27(5 

Servius  Tullius,  bis  division  of  the 
people,  i.  1 1 ;  alters  the  constitu- 


tion of  Rome,  179 ;  his  land  laws, 
ii.  170 

Se.\es,  diflVrence  of,  leads  mankind 
to  associate,  i.  5;  inequality  iu 
various  climates,  272 

Sextilius  keeps  pos.-,ession  of  Fndia'a 
estate,  under  tlie  Voconiaii  law, 
ii.  177 

Sextus  Peduccus,  liberal  conduct 
of,  ii.  170 

Shall  Nadir,  bis  conquest  of  the 
Blogul,  i.  159 

Shipping  of  tiic  ancients,  ii.  8 

Siamese,  their  idea  of  happiness,  i. 
243 

Silanus,  his  marriage  to  bis  sister, 
i.  48 

Silver,  its  proportionate  value  to 
copper,  ii.  53 

Sinking  fund,  jidvantages  of  a,  ii 
72 

Sixtus  Quintus  desired  to  revive 
the  j)ublic  accusation  of  adultery, 
i.  113 

Slavery  most  tolerable  in  despotic 
countries,  i.  253;  origin  of  the 
right  of  slavery  among  tbc  Roman 
civilians,  254  ;  other  origins,  250, 
258 ;  negro  slaves.  257 ;  true 
origin  of  the  right,  ibid. ;  usi  less 
in  Europe,  259 ;  several  kinds  of 
slavery,  200 ;  regulations  and 
abuses,  ibid. ;  danger  from  the 
multitude  of  slaves,  201  ;  armed 
slaves,  202 ;  precautions  used  in 
moderate  governments,  203;  prac- 
tice of  the  Romans,  204  ;  regula- 
tions between  masters  und  slaves, 
205;  enfranchisements,  200  ■  do- 
mestic slavery  independently  of 
polygamy,  278 

,  negro,  question  of  its  lawful- 
ness, i.  250 ;  arguments  for  the 
practice,  257 

Slaves,  enfranchisement  of,  i.  267 ; 
enfranchised  to  accuse  their 
masters,  210 

,  war  of  the,  one  of  its  causes 

i.  r.c, 

Sobriety,  laws  relating  to,  i.  245 
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S')ciable  temper,  effect  of  a,  i. 
817 

Soil,  nature  of  the,  its  relation  to 
the  laws,  i.  291 

Soldiers,  Roman,  their  privileges, 
ii.  101 

Solomnu,  the  fleets  of,  ii.  7;  their 
tedious  voyage,  8 

Solon,  liis  division  of  the  people,  i. 
11,  49 ;  his  amendment  of  the 
suffrage,  12 ;  his  law  of  inheri- 
tance, 46  ;  hid  rules  for  the  Court 
of  Areopagus,  83 ;  his  law  for 
debtors,  215 

Soul,  immortality  of  the,  the  doctrine 
falsely  understood,  ii.  124 

South  and  north,  difference  of  their 
wants,  ii.  2 

Southern  nations,  contradiction  in 
the  tempers  of  some,  i.  242 

Spain,  riches  of,  in  ancient  times, 
ii.  26 ;  riches  drawn  from  America, 
44 

Spaniards,  their  character,  i.  319 ; 
their  argument  for  enslaving  the 
Indians,  256 ;  not  really  en- 
riched by  the  disco verv  of  the 
New  World,  ii.  47,  48;  their 
conduct  in  the  West  Indies,  85 

• and  Chinese,  cliaracter  of  the, 

i.  319 

Spanish  monarchy,  particuLir  case 
of  the,  i.  132 ;  barbarous  law  of 
the,  349 

Sparta,  the  public  assemblies  of,  i. 
9 ;  laws  of,  37 ;  abrogated  by 
Philopcemen,  38 ;  marriage  law 
at,  47  ;  a  strange  law,  89 

Speeches,  indiscreet,  punishment  of, 
i.  207 

State  inquisitors  at  Venice,  i.  15, 
57,  163,  165 

Stoics,  sect  of  the,  ii.  117 

Subordination  of  the  citizen  to  the 
magistrate,  i.  53 

Subsidies.     See  Taxes 

Substitution,  the  Roman  and  the 
French  law  of,  ii.  257 

Successions,  origin  and  revolutions 
of  the  Roman  laws  on,  ii.  169, 


180  ;  female  succession  in  France, 
376 

Suffrage,  two  kinds  of,  i.  1 1  ;  open 
suffrage  preferred,  13 ;  often  given 
for  money,  ibid. 

Suicide,  said  to  be  the  consequence 
of  a  distemper,  in  England,  i. 
249  ;  ancient  laws  against,  ii.  257 

Sultan,  why  ht  Id  not  bound  by  his 
word,  i.  29 ;  his  claim  on  inheri- 
tances, 65 ;  cruelty  in  the  ad- 
ministration of  justice,  89 

SumpUiary  laws  in  a  democracy,  i. 
104  ;  in  an  aristocracy,  105  ;  in  a 
monarchy,  106 ;  in  what  cases 
useful  there,  107 ;  among  the 
Romans,  114 

Superstition,  power  of,  i.  800 ;  luxury 
of,  ii.  136 

Sweden,  sumptuary  laws  of,  i.  107  ; 
their  object,  108 

Sylla,  projt^ct  of  restorins  Roman 
liberty  ascribed  to,  i.  22  ;  makes 
the  Cornelian  laws,  96 

Syracuse,  its  corruption  and  misery, 
i.  120,  121  and  note;  ostracism  at, 
ii.  256 

Syrian  kings,  commerce  ofthe,  ii.  17 

Tacitus,  on  the  manners  of  the  Ger- 
mans, i.  173,  175,  302,  305,  341  ; 
ii.  201,  211 

Tarquin,  rale  of,  i.  179 

Tartar^,  effect  of  their  conquests,  i. 
289  ;  tlieir  servitude,  288,  300  ; 
law  of  nations  among  them,  301 ; 
civil  law,  302 ;  strange  laws  of 
the,  ii.  120 

Taxes  in  various  governments,  i. 
224,  225,  226 ;  on  land,  226,  on 
merchandise,  227 ;  a  bad  impost, 
228;  ought  to  be  light,  229; 
relation  between  the  weight  of 
taxes  and  liberty,  230 ;  increase 
of  taxes,  231 ;  oppressive  taxes  of 
the  Greek  emperors,  234 ;  ex- 
emptives,  235  ;  question  of  levy- 
ing taxes,  236 ;  none  levied  on 
the  lands  of  tJe  barbarians  in 
Gaul,  ii.  281 ;    transient  tax  oa 
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the   Romans  tlierc,   ihirl.;   taxes 

jjiiici  by  tlie  Roinuiis  niul   (iaiils 

it)  the  inonarcliy  ot  the  Franks, 

284 
Templc3,    ii.    131 ;     become    sanc- 
tuaries, i;s2 
Testament.     See  Will 
Thebans,  their   horrible   device   to 

soften  tiie  manuera  of  their  youth, 

1.43 
Theft,  various  laws  a<;ain.st,  ii.  2G0 ; 

tile  law  of  the  Twelve  Tabhs,  2(52 
Theobald,  kin;,'  of  the  Franks,  his 

weaknc.-s.  ii.  332 
Theudorie,  king  of  Italy,  his  spirit 

and  policy,  ii.  279 
Thewlosian  code,  the,  its  nature,  ii. 

102 
Thcophilus,  anecdote  of,  i.  352 
Theopbrastus  on  ninsie,  i.  41 
Thouglit.s,  imui.-hniiiit  of,  i.  207 
Tiberius,  tyrannical  j^'oceeding  of, 

i.  115 
Tithes,  establishment  of,  ii.  34.') 
Toleration  in  point  of  religion,  ii. 

137 
Tournaments,  ii.  213 
Trade.     8eo  Commerce 
Treasure,  the  king's,  ii.  272 
Trials.     See  Judgment,  Ordeal 
Tribunals,  change  of,  on  tlie  revival 

of  the  Roman  law,  ii.  24G 
Tribunes,    the    preservers    of    the 

Roman  rej)ublic,  i.  GO 
Tribute,  exemptions  from,  in  China, 

1.233 
Triumvirs,  the  Roman,  their   bar- 
barous proscriptions,  i.  213 
Troops,  augmentation  of,  in  Europe, 

its  evil  etfeet-s,  234 
Truth    in  conversation   not  valued 

for  its  own  sake,  i.  32 
Turkey,  lawsuits  speedily  decided 

in,  i.  80;    danger  of  a  litigious 

disposition  iii,  ibid. 
Tutelage.     Sec  Guard ianship 
Twelve   Tables,  law  as  to  capital 

cases,  i.  180  ;  as  to  succession,  ii. 

170 ;   as  to  heirship,  171 ;   as  to 

thieves,  262 


Tyranny,  i.  31.5 

Tyre,  commerce  of,  i.  342;  its  set- 
tlements, ii.  G 

Usury  forbidden  liy  the  laws  of 
jMahoniet,  ii.  74  ;  maritime,  ^hid. ; 
among  the  Romans,  ibid. 

Valehian  law,  it!<  purport,  i.  90 
Valette,  the  Duke  de  la,  trial  of,  i.  84 
Vamba,  a  king  of  the  Visigoths,  ii. 

191  and  note,  192 
Vanity  and  pride  of  nations,  i.  318 
V'a.s^ial;lge,  the  origin  ot,  ii.  271 
Va.ssals,    variously    named    in    the 
barl)arian  laws,  ii.  291 ;  privileges 
of  the  king's,  337 
Venetians,  tiieir  parsimony,  i.  lO.") ; 

their  trade  witii  the  Kast,  ii.  41 
Vetiie?,  state  iiKjuisitors  at,  i.  I.'), 
57,    1G3,    IGo;     wisdom    of    its 
government,   .54   uate ;    its    laws 
against     hereditary     aristocracy, 
122  note;  its  ditferent  tribunals, 
1G4 
Verres,  corrupt  conduct  of,  ii.  176 
Vessels,  build  and  burden  of,  ii.  9 
Vestid   virgins,   privileges  granted 

to  the,  ii.  101 
Villainage,  taxes  on   people  in   a 

state  of,  i.  224 
Villains   allowed    to    use   only    the 

baston  in  legal  duels,  ii.  210 
Vines  in  Ciaul,  why  rooted  up   by 

Dondtian,  ii.  33 
Virginia,  tragedy  of,  i.  87, 184 
Virtue  essential  in  a  jiopular  state, 
i.  21,  22;  nut  the  principle  of  a 
monarchical  government,  25;  po- 
litical and  private  distinguished, 
ibid. ;  in  a  political  state,  43 
Visigoths,    regulation    of    the,    in 
favour  of  commerce,  ii.  37  ;  law 
on    adultery,    1G4 ;     their    laws 
ncw-iuouldud  by  the  clergy,  1M2, 
183;  ridiculous  law  against  the 
Jews,  2G7 
Voconian  law,  its  provisions, ii.  148, 
175  ;  how  evaded,  176  ;  falls  intg 
disuse,  179 
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Volga,  mistake  of  Wie  ancients  re- 
garding the,  ii.  18 

Voltaire,  remark  on  a  nobility  by, 
i.  17  note;  on  honours  and  dis- 
tinctions, '27  note  ;  on  Alcibiades, 
45 ;  on  Montesquieu's  public  em- 
ployment, 75 

War,  not  the  natural  state  of  man- 
kind, i.  4,  5 ;  commences  when 
men  congregate  in  society,  5  ;  the 
right  to  wage  war,  144 

Warnacharius,  mayor  of  the  palace, 
ii.  324  ;   his  death,  329 

Water  the  common  drink  of  the 
Arabs,  i.  246 

Wealth,  fictitious  and  representative, 
ii.  45 

Will,  power  of  making  a,  ii.  171  ; 
how  made  at  Eome,  172 

Wine,  use  of,  wliy  forbidden  by 
Mahomet,  i.  246 

Witchcraft,  charges  of,  i.  202 

Witnesses,  difiterent  usage  regard- 
ing, in  England  and  in  France, 
ii.  259 

in  legal  duels,  ii.  218 ;  proof 

by, 250 

Wives,  plurality  of,  i.  271,  272 ; 
several  orders  of  lawful,  ii.  83 


Women,  their  estate  in  different 
governments, i.  Ill;  the  domestic 
tribunal  among  the  Romans,  112  ; 
guardiansliip,  114  ;  punishments 
for  incontinence,  ibid. ;  dowries 
and  nuptial  advantages,  114 ; 
female  administration,  118 

in  hot  and  in  temperate  cli- 
mates, diiference  of  their  state,  i. 
270 ;  their  manners  preserved  by 
ponfinemenr,  iu  Turkey  and  other 
countries,  277;  their  depravity 
in  Africa,  ibid. ;  natural  inclina- 
tion to  marriage,  ii.  86;  succession 
of,  under  the  Roman  Irws,  174, 
178 ;  not  allowed  the  wager  of 
battle,  217 

Worsliip,  external,  its  influrnce  on 
religion,  ii.  131 ;  its  magnificence, 
ibid. ;  its  purity,  133 

Writing,  laws  I'all  into  disuse  from 
Avant  of  writing,  ii.  195 

Xenophon,  lucrative  arts  contemned 
by,  as  unworthy  of  a  free  man,  i. 
41  ;  his  Banquet  quoted,  119 

ZoziMUS,  his  account  of  the  court 
of  Arcadius,  i.  85 
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VERSES  AND  TRANSLATIONS.    15th  edition.    Fcap.  8vo.  5s. 

De  Vere  (Sir  Aubrey).     Mary  Tudor  :  an  Historical  Drama,  in  Two 
Parts.     By  the  late  Sir  Aubrey  Do  Vere.     New  edition.     Fcap.  8vo.  5s. 

De  Vera  (Sir   Stephen).      Translations  from  Horace.      By  Sir 

Stephen  B.  De  Vere,  Bart.     3rd  edition  enlarged.     Imperial  16mo.  7s.  6d.  net. 

Fanshawe  (R.)     Two  Lives.    A  Poem.     By  Reginald  Fanshawe, 

M.A.     4s.  6d.  net. 

Ferguson  (Sir  S.)     Congal:  A  Poem  in  Five  Books.     By  the  late 
Sir  Samuel  Ferguson,  Knt.,  Q.C.,  LL.D.,  P.R.I.A.     Fcap.  8vo.  2s. 

Poems.     Demy  8vo.  Is.  6rf. 

Field   (Michael).     Underneath  the  Bough.     A  Book  of  Verses. 

2nd  edition.     Royal  16mo.  4.s.  6d.  net. 

CaUirrhoe,   Fair    Rosamund.      2nd   edition.      Crown   8vo. 

parchment  cover,  6s. 

Canute  the  Great ;  a  Cup  of  Water.     Two  Plays.     Crown 

8to.  7s.  6d. 

The  Father's  Tragedy ;  William  Rufus ;  Loyalty  or  Love  .0 

Crown  8vo.  parchment  cover,  7s.  6d. 

. The  Tragic  Mary.     On  hand-made  paper,  bound  in  brown 

boards,  with  Design  by  Selwyn  Image,  imperial  16mo.  78.  6d.  net. 

Large-paper  Edition,  on  Whatman's  paper,  bound  in  vellum,  with  design 
ia  gold,  60  copies  only  (numbered),  fcap.  4to.  21s.  net. 

Lang  (Andrew).     Helen  of  Troy.    A  Poem.     5th  edition.    Wide 
foap.  8vo.  cloth,  2s.  6d.  net. 

Patmore  (Coventry).     Poems.     Collective  Edition  in  2  vols.    5th 

edition.     Fcap.  8vo.  9«. 

The  Unknown  Eros,  and  other  Poems.    3rd  edition.    Fcap. 

8vo.  2s.  6d. 

The  Angel  in  the  House.    7th  edition.    Fcap.  8vo.  3s.  6d. 
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Procter  (A.  A.)  Legends  and  Lyrics.  By  Adelaide  Anne  Procter. 
With  liitnicliiction  by  Chiirlos  Diekunf.  New  edition,  printed  on  haud-made 
l>apcr.     'Z  vols,  jiolt  8vo.,  extiii  bindinp,  lo.t. 

OiuciiN.vi,  Kkitio.n.  Firet  Series,  (ittth  thousand.  •If.^iA.  Second  Sorios. 
(>l»t  thou.sand.     'Jj<.  6d. 

Chown  8vo  KiHTiON.  Now  Issue,  with  additional  Pooins,  and  10  Dluutra- 
tions  by  Ida  Loverinp.     19th  thousand.     Post  8vo.  cloth,  (,nlt  edges,  5.s. 

Chkap  Kdition,  with  Is  Illustrations,  double  column.s.  '1  Series.  30th 
thousand.     Faip.  Ho.  paper  cover,  U.  each  ;  or  in  1  vol.  cloth,  3a. 

The  Procter  Birthday  Book.     Dciny  16rao.  Is.  6^?. 

Rickards    (M.   S.   C.)      Lyrics   and  Elegiacs.      By  Marcus  S.  C. 

Riekards.     Crown  8vo.  K'*.  net. 
Poems  of  Life  and  Death.     Crown  8vo.  4a-.  6rf.  net. 

The  Exiles :  A  Ro  mance  of  Life.     Crown  8vo.  4s.  6<f.  net. 

Sweetman  (E.)      The  Footsteps  of  the  Gods,  and  other  Poems. 

Crown  8vo.  6s.  net. 
Tennyson  (Lord).     A   Key  to  Tennyson's  'In  Memoriam.'      By 
Alfred  Gattj,    D.D.,  Vicar  of   Kccleslield  and  Sub-Dean  of  York.     Fourth 
edition,  with  Portrait  of  Arthur  Hallani,  3s.  6d. 

Handbook   to   Lord   Tennyson's   Works.      By    Morton    Luce. 

With  UiblioKniphy.     l''eap.  8vo.  tJs. 

Trevelyan  (Sir  G.  O.)  The  Ladies  in  Parliament,  and  otlicr  Pieces. 
Kepublishod,  with  Additions  and  Annotations.  By  Sir  George  Otto  Trcvolyau. 
Crown  8vo.  Is.  Gd. 

Waddington  (S.)    A  Century  of  Sonnets.    Fcap.  4to.  4s.  6(/. 

Poems.     Fcap.  8vo.  4s. 


Beaumont  and  Fletcher,  their  finest  Scenes,  Lyrics,  and  other 
Heautios  (selected),  with  Notes  and  Introduction  by  Leigh  Uunt,  Small 
post  8vo.  3s.  <ad. 

Butler's  Hudibras,  with  Variorum  Notes,  a  Biography,  and  a  General 
Index,  a  Portrait  of  IJutler,  and  2X  Illustrations.     Small  jwst  8vo.  5c. 

Chaucer's  Poetical  "Works.  With  PoeniH  formerly  printed  with  his 
or  attributed  to  him.  Kditcd,  with  a  Memoir,  Introduction,  Notes,  and  a 
fJIossary,  by  Iiol>ert  Hell.  Kevised,  with  a  Preliminary  Essay  by  Uov.  Prof. 
Skcat,  M.A.     With  Portrait.     4  vols,  small  post  8vo.  3s.  6d.  each. 

Greene,   Marlowe,  and  Ben  Jonson,    Poems  of.       Edited,  with 

Critical  and  Historical  Notes  and  Memoirs,  by  Robert  Bell.  Small  post 
8vo.  3.S.  6d. 

Milton's  Poetical  "Works.  "With  a  Memoir  and  Critical  liemarks  by 
James  MontKomery,  an  Index  to  Paradise  Lost,  Todd's  VorbaJ  Index  to  all 
the  Poems,  and  a  Selofti.)n  of  KxpI;in.a*ory  Notes  by  Henry  rt.  Bohn.  Illus- 
trated with  120  Wood  KuKravin|.'s  by  Thompson,  Williams,  O.  .'^mith,  and 
Linton,  from  Drawings  by  W.  Harvey.     2  vols,  small  post  *vo.  3s.  Ui.  each. 

Pope's  Poetical  "Works.  Edited,  with  copious  Notes,  by  Kobert 
Carruthers.     'J  vols,  with  nunienms  lUustrations,  small  post  8vo.  lOs. 

Homer's  Iliad  and  Odyssey.     With  Introduction  and  Notes 

by  the  Rov.  J.  S.  Watson,  M.A.  lUu.-tiiited  by  the  entire  Series  of  Flaxmau's 
Dubigub.     11  vols,  small  post  8vo.  os.  each. 
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Sheridan's  Dramatic  Works.     Complete.     With  Life  by  G.  G.  S. , 

and  Poi-tniit,  after  Ilcyuolds.     Small  ijost  8vo.  iJs.  6d. 

Shakespeare.  Dramatic  Works.  Edited  by  S.  W.  Singer.  With 
a  Lite-  of  Shakospoari;  l)y  W.  W.  Lloyd.  Uuiform  with  thu  Aldine  Kditiou  of 
the  Puets.     In  10  vols,  fcaji.  8vo.  cloth,  2s.  Od.  each. 

Plays  and  Poems.     With  Notes  and  Life  by  Charles  Knight, 

Uoyal  8vo.  lO.s.  6d. 

rocket  Volume  Edition.     Comprising  all  liis  Plays  and  Poems. 

Edited  from  the  Fir.st  Folio  Edition  by  T.  Kcig-htloy.    13  vols,  royal  32mo.  in 
a  cloth  box,  price  21s. 

Critical  Essays  on  the  Plays.  By  W.  W.  Lloyd.  Uniform 
with  Singer's  Edition  of  Shakespeare,  2s.  ^i. 

Lectvires  on  Shakespeare.  By  Bernhard  ten  Brink.  Trans- 
lated by  Julia  Franklin.     Small  po.-:t  8vo.  3s.  6d. 

Shakespeare's  Dramatic  Art.  The  History  and  Character  of 
Shakespeare's  Plays.  By  Dr.  Hermann  Ulrici.  Translated  by  L.  Dora 
Schmitz.     2  vols.  sm.  post  8vo.  3s.  <oi,.  each. 

Shakespeare:  A  Literary  Biography  by  Karl  Eke,  Ph.D., 
LL.D.     Translated  by  L.  Dora  Schmitz.     Sm.  po.<t  8vo.  5s. 

Coleridge's   Lectures    on    Shakespeare,    &c.      Edited    by  T. 

Ashe.     Sm.  post  Svo.  3s.  6d. 

HazUtt's  Lectures  on  the  Characters  of  Shakespeare's  Plays. 

Sm.  post  Svo.  Is. 

Jameson's   Shakespeare's  Heroines.     Sm.  post  Svo.  3a-.  6tZ. 
Lamb's  Specimens   of  EngUsh  Dramatic  Poets  of  the  Time  of 

Ehzabeth.      With  Notes,  together  with  the   Extracts   from  the   Garrick 
Plays.     Sm.  jiost  Svo.  3s.  6d. 

Ballads  and  Songs  of  the  Peasantry  of  England,  taken  down  from 
oial  recitation,  and  transcribed  from  private  manuscripts,  rare  broadsides, 
and  scarce  publications.     Pklited  by  Robert  Bell.     Sm.  post  Svo.  3s.  6tl. 

Percy's  Rehques  of  Ancient  English  Poetry.     Collected  by  Thomas 

Percy,  Lord  Bishop  of  Dromore.     With  an  Essay  on  Ancient  Minstrels,  and  a 
Glossary.     A  i.ew  edition  by  J.  V.  Prichard,  A.M.     2  vols.     Sm.  post  Svo.  7s. 

English  Sonnets  by  Living  Writers.  Selected  and  arranged,  with 
a  Note  on  the  History  of  the  Sonnet,  by  S.  Waddington.  2nd  edition, 
enlarged.     Fcap.  Svo.  2s,  6(J. 

English  Sonnets  by  Poets  of  the  Past.  Selected  and  arranged  by 
S.  Waddington.     Fcap.  Svo.  2s.  6'd. 


Who  Wrote  It '?    A  Dictionary  of  Common  Poetical  Quotations  in 

the  English  Language.     4th  edition.     Fcap.  Svo.  2s,  6d. 

Bohn's  Dictionary  of  Quotations  from  the  English  Poets,  aiianged 

according  to  bubjccls.     1th  edition.     Poiit  Svo.  6a. 
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New  Editions,  fcap.  8vo.  2s.  G(i.  each  net. 

THE    ALDINK    EDITION 

OF  THK 

BRITISH    POETS. 

•  This  excellent  edition  of  the  English  classics,  with  their  completo  texts  and 
scholarly  introductions,  are  somcthinsf  very  different  from  the  cheap  volumes  of 
eztracte  which  are  just  now  so  much  too  common.' — St.  Jamen's  Qazttte, 

'  An  excellent  series.     Small,  handy,  and  complete.' — Sat  itrdaj/  Review. 


Akenslde.   Edited  by  Rev.  A.  Dyce. 
Beattle.    Edited  by  Rev.  A.  Dyce. 

Edited  by  W.  M.  Rossetti. 

Edited  by  G.  A.  Aitken. 


•Blake. 


Edited  by  R.  B.  Johnson. 


•Burns, 

3  toIb. 
Butler. 

2  vols. 

Campbell.  Edited  by  his  son-in- 
law,  the  Rev.  A.  W.  Hill".  With  M.nuoir 
l.y  W.  Alling'ham. 

Chatterton.     Edited   by  the  Rev. 

W.   W.    Skoat,    M.A.     2  "voK 
Chaucer.   Edited  by  Dr.  R.  Morris, 

with  Memoir  by  Sir  H.  Nicolas.  6  vols. 

Churchill.  Edited  by  Jas.  Hannay. 

2  vols. 
•Coleridge.     Edited  bv   T.    Ashe, 

B.A.     j  vols. 

Collins.      Edited     by     W.     Moy 

Thomas. 

Cowper.     Edited   by  John  Bruce, 

F.S.A.     .3  vols. 

Dryden.     Edited   by  the   Rev.  R. 

Hooi)cr,  M.A.    5  vols. 
Falconer.     Edited  by  the  Rev.  J. 

Mitford. 

Ooldsmlth.      Edited     by    Austin 

Dobsou. 
•Gray.    Edited  bv  J.   Bradshaw, 

LL.D. 
Herbert.   Edited  by  the  Rev.  A.  B. 

(trosurt. 

•Herrlck.  Edited  by  George  Saints- 
bury.    2  vols. 

•Keats.  Edited  by  the  liite  Lord 
Houfjhton. 

•  These  volumes  may  also  be  had  bound 
and  back  by  Oloeson  White, 


Kirke  White.     Edited  by  J.  Potter 

Briscoe.  [Preparing. 

Milton.    Edited  by  Dr.  Bradshaw. 

3  vols. 

Parnell.    Edited  by  G.  A.  Aitken. 

Pope.     Edited  by   G.    R.  Dennis. 
With  Memoir  by  John  Dennis.     3  vols. 
Prior.     Edited  by  R.  B.  Johnson. 

2  vols. 

Raleigh  and  Wotton.  With  Se- 
lections from  till!  Writings  of  other 
COURTLY  POETS  from  IMO  to  1650. 
Edited  by  Veu.  Archdeacon  Hannah, 
D.C.Ii. 

Rogers.  Edited  by  Edward  Bell, 
M.A. 

Scott.     Edited   by  John    Dennis. 

5  vols. 

Shakespeare's  Poems.    Edited  by 

Rev.  A.  Dyce. 

Shelley.     Edited  by    H.    Buxton 

Forman.    5  vols. 

Spenser.    Edited  by  J.  Payne  Col- 
lier, 5  vole. 
Surrey.      Edited    by    J.  Yeowell. 
'   Swift.     Edited    by    the    Rev.     J. 

Mitford.     3  vols. 

Thomson.     Edited  by  the  Rev,  D. 

C.  Tovey.     2  vols.  [Pri-paring, 

Vaughan.  Sacred  Poems  and  Pious 
Kjaoulations.  EdittKl  by  the  Rev.  H. 
Lyte. 

Wordsworth.      Edited    by    Prof. 

Dowden.     7  voU. 
Wyatt.      Edited    by   J.    YeowoU 
Young.      Edited   by   the   Rev.    J. 

Mitford.     2  vols. 

in  Irish  linen,  with  desig^n  in  gold  on  side 
and  frilt  top,  .'is.  6J.  eacb  net. 
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BIOGRAPHY    AND    HISTORY. 

Memoir  of  Edward  Craven  Hawtrey,  D.D.,  Headmaster,  and  after- 
wards Provost,  of  Eton.  By  F.  St.  John  Thackeray,  M.A.  With  Portrait 
and  3  Coloured  lUustrationB.     Small  crown  8vo.  7s.  6d. 

Memorials  of  the  Hon.  Ion  Keith-Falconer,  late  Lord  Almoner's 

Professor  of  Arabic  in  the  University  of  Cambridg'e,  and  Missionary  to  the 
Mohammedans  of  Sonthern  Arabia.  By  the  Rev.  Robert  Sinker,  D.D. 
With  new  Portrait.     6th  edition.     Crown  8vo.  2s.  6d. 

A  Memoir  of  Edward  Steere,  Third  Missionary  Bishop  in  Central 
Africa.  By  the  Rev.  E.  M.  Heanley,  M.A.  With  Portrait,  Four  Illustrations, 
and  Map.     2nd  edition,  revised.     Crown  8vo.  5s. 

Franv^ois  Severin  Marceau.      A  Biography.      By  Captain   T.    G. 

Johnson.     With  Portraits  and  Maps.     Crown  8vo.  5s. 

Robert  Schumann.  His  Life  and  Works.  By  August  Eeissmann. 
Translated  by  A.  L.  Alger.     Sm.  post  8vo.  .3s.  6d. 

Schumann's  Early  Letters.  Translated  by  May  Herbert.  With  a 
Preface  by  Sir  George  Grove,  D.O.L.     Sm.  post  8vo.  3s.  6d. 

William  Shakespeare.  A  Literary  Biography  by  Karl  Elze,  Ph.D., 
LL.D.     Translated  by  L.  Dora  Schmitz.     Sm.  post  8vo.  5s. 

Boswell's  Life  of  Johnson,  with  the  Tour  in  the  Hebrides,  and 
Johnsouiana.  New  edition,  with  Notes  and  Appendices  by  the  late  Rev. 
Alexander  Napier,  M.A.,  Trinity  College,  Cambridge,  Vicar  of  Holkham, 
Editor  of  the  Cambridge  Edition  of  the  '  Theological  Works  of  Barrow.' 
With  Steel  Engravings.  5  vols.  Demy  8vo.  31. ;  or  in  6  vols.  sm.  post  8vo. 
3s.  6d.  each. 

Johnson's  Lives  of  the  Poets.  Edited,  with  Notes,  by  Mrs.  Alex- 
ander Napier,  and  an  Introduction  by  Professor  J.  W.  Hales,  M.A.  3  vols. 
Sm.  post  8vo.  3s.  6d.  each. 

North's  Lives  of  the  Norths:  Right  Hon.  Francis  North,  Baron 
Guildford,  the  Hon.  Sir  Dudley  North,  and  the  Hon.  and  Rev.  Dr.  John 
North.  EditedbyA.  Jessopp,  D.D.  With  3  Portraits.  3  vols.  Sm.  post  8vo. 
3s.  6d.  each, 

Vasari's  Lives  of  the  most  Eminent  Painters,  Sculptors,  and 

Architects.     Translated  by  Mrs.  J.  Foster,  with  Notes.     6vols.     Sm.postSvo. 
:3s.  6d.  each. 

Walton's  Lives  of  Donne,  Hooker,  &c.  New  edition,  revised  by 
A  H.  Bullen.     With  numerous  illustrations.     Sm.  post  8vo.  5s. 

Helps  (Sir  Arthur).     The  Life  and  Labours  of  the  late  Thomas 

Brassey.     7th  edition.     Sm.  post  8vo.  Is.  %d.. 

The  Life  of  Hernando  Cortes,  and  the  Conquest  of  Mexico, 

Dedicated  to  Thomas  Carlyle.     2  vols.     Small  post  8vo.  3s.  6d.  each. 

The  Life  of  Christopher  Coliunbus,  the  Discoverer  of  America. 


10th  edition.     Small  post  8vo.  3s.  6d. 

The  Life  of  Pizarro.     With  some  Account  of  his  Associates 

in  the  Conquest  of  Peini.     3rd  edition.     Small  post  8vo.  3s.  6d. 

The  Life  of  Las  Casas,  the  Apostle  of  the  Indies.  5th  edition. 


Small  post  8vo.  3s.  6d. 
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Irving  (Washington).    Life  of  Oliver  Goldsmith.     1». 

Life  and  Voyages   of  Columbus    and    his    Companions. 

2  vols.     Witli  Portrait.";.     .'5.i.  iM.  each. 

Life  of  Mahomet  and  His  Successors.  With  rortrait.  '6s.  ^d. 

Life  of  George  Washington.    With  Portrait.    4  vols.  Wa.  M. 


each. 

Life  and  Letters  of  Washington  Irving.      By  his  nephew,  Pierre 
K.  Irviup.     With  Portrait.    'I  vols.  3s.  6«i.  each. 

Lockhart's  Life  of  Burns.     Revised  and  corrected  with  Notes  and 
Appuiuliccs,  by  William  Scott  DoiiKlas.     With  Portrait.     Sm.  post  8vo.  3s.  6d. 

Southey's  Life  of  Nelson.     With  Additional  Notes,  Index,  Portraits, 

Plan.",  ;iii(l  upwards  of  .'iO  Eu^'ravings.     Sm.  post  Svo.  .5s. 

Life  of  Wesley,  and  the  llise  and  Progress  of  Methodism. 

With  Portrait.    8m.  post  Svo.  5,s. 

Life  of  Wellington.     By  '  An  Old  Soldier.'     From  the  materials  of 
Maxwoll.     With  18  Steel  Kugraving'.i.     Sm.  post.  Svo.  5s. 

Life  of  Burke.     By  Sir  James  Prior.     With  Portrait.     Sm.  post  Svo. 
38.  IJU. 

Life  and  Letters  of  Locke.     By  Lord  King.     Sm.  post  8vo.  3*'.  M. 
Life  of  Pope.   By  Kobert  Carruthers.    Illustrated.    Sm.  post.  8vo.  .5s. 

CeUini'B    Memoirs.      Translated    by    T.    lioscoe.      With    Portrait. 

Sm.  post  Svo.  3.S.  6(i. 

Memoirs  of  the  Life  of  Colonel  Hutchinson.      By  his  Widow. 

With  Portrait.     Sm.  post  Svo.  3.s.  6d. 

Memorials   and   Letters  of  Charles   Lamb.       Talfourd's  edition, 
revised.     By  W.  Carow  Hazlitt.     "_'  vols.     Sm.  post  Svo.  3.<.  6d.  each. 

Robert   Southey:    The  Story  of  his  Life  Written  in  his   Letters. 

W^ith  an  Introduction.     Kditcd  V)y  John  Dennis.     Small  post  Svo.  3.s.  Od. 

Letters  and  Works  of  Lady  Mary  Wortley  Montagu.    Edited,  with 

Memoir,  by  W.  Moy  Thomas.  Hevised  edition,  with  5  Portraits.  -  vol.-*, 
small  post  Svo.  5.s.  each. 

Memoirs  of  Philip  de  Coramines.   Translated  by  A.  B.  Scoble.    With 

I'ortritit.s.     «  v()l.«.  .'<niall  post  Svo.  'i*.  lid.  o.icli. 

The   Diary   of  Samuel   Pepys.      Transcribed  from  the  Shorthand 
MS.   liy   thrt    Kev.  Mynors   Brijjht,   .M.A.     With    Lord   Braybrooke's   Notes. 
Kditcd,  with   Additions,  by   Henry   B.   Whcatloy,   F.S.A.     'J  vols,  demy  Svo. 
n'lth  Portraits  and  other  lllii'<tration.x,  '.Os.  tid.  eiu-h. 
",■  The  only  complete  edition. 

Evelyn's    Diary    and    Correspondence,   with   the    Private   Corre- 

8|)ondence  of  Charles  I.  ami  Sir  Ivlward  Nioliola.s,  and  between  Sir  Kdward 
Hyde  (Karl  of  Clarendon)  and  Sir  lliduird  Browuo.  Kditod  from  the 
Original  MSS.  by  W.  Bray,  F.A.S.  With  ^  Eugraviugrs.  4  vols,  amdll 
post  Svo.  20s. 
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Pepys'  Diary  and  Correspondence.    With  Life  and  Notes  by  Lord 

Braybrooke,  and  31  Eugravings.     4  vols,  small  post  8vo.  ^Os. 

The  Early  Diary  of  Frances  Burney,  1768-1778.  With  a  Selec- 
tion from  her  Correspondence  and  from  tlic  Journals  of  her  Sisters,  Susan 
and  Charlotte  Burney.     Edited  by  Annie  Raino  Ellis.     2  vols,  deniy  8vo.  32s. 

The  Diary  and  Letters  of  Madame  D'Arblay.  As  edited  by  her 
Niece,  Charlotte  Barrett.     With  Portraits.     4  vols,  demy  8vo.  30s. 

Handbooks  of  English  Literature.  Edited  by  J.  W.  Hales,  M.A., 
Fellow  of  Christ's  College,  Cambiidgc,  Pi'ofcfisor  of  Eng-lish  Literature  at 
King's  College,  Loudon.     Crown  8vo.  3.s.  Qd,.  each. 

The  Age  of  Pope.     By  John  Dennis. 

The  Age  of  Dryden.     By  R.  Garnett,  LL.D. 

The  Age  of  Milton.     By  J.  Bass  Mullinger,  M.A.,  and  the 

B,ev.  ,J.  H.  B.  Mafterman. 
The  Age  of  Wordsworth.     By  Prof.  C.  H.  Herford,  Litt.D. 

PllUPARING, 

The  Age  of  Chaucer.     By  Professor  Hales. 
The  Age  of  Shakespeare.     By  Professor  Hales. 
The  Age  of  Johnson.     By  Thomas  Seccombe. 
The  Age  of  Tennyson.     By  Professor  Hugh  Walker. 

Ten  Brink's  History  of  EngUsh  Literature.  Vol.  I. — Early 
English  Literature  (to  Wiclif).  Translated  into  English  by  Horace  M. 
Kennedy,  Professor  of  German  Literature  in  the  Brooklyn  Collegiate  Insti- 
tute. 3.S.  6ci,  Vol.  II. — (Wiclif,  Chaucer,  Earliest  Draiua,  Reuaissanco). 
Translated  by  W.  Clarke  Robinson,  Ph.D.  3s.  6(1.  Vol.  III.— (To  the  Death 
of  Surrey).  Edited  by  Professor  Alois  Brandl.  Translated  by  L.  Dora 
Schmitz,     Small  post  8vo.  3s.  fid. 


The  British  Fleet  :  the  Growth,  Achievements,  and  Duties  of  the 
Navy  of  the  Empire.  By  Commander  Charles  N.  Robinson,  R.N.  With  150 
Illustrations.     Cheaper  edition.     Cro\\'n  8vo.  6s. 

Achievements  of  Cavalry.  By  General  Sir  Evelyn  Wood,  V.C., 
G.C.B.,  G.C.M.G.     Crown  Svo.  with  M.aps  and  Plans.  [In  the  press. 

The  Campaign  of  Sedan:  The  Downfall  of  the  Second  Empire, 
August-September  1870.  By  George  Hooper.  With  General  Map  and  Six 
Plans  of  Battles.     Demy  8vo.  14s. 

Waterloo :  The  Downfall  of  the  First  Napoleon.  A  History  of  the 
Campaign  of  1815.  By  George  Hooi)er.  With  Maps  and  Plans.  New  edition, 
revised.     Small  post  8vo.  3s.  6d. 

History  of  the  Irish  Rebellion  in  1798.  By  W.  H.  Maxwell, 
llhislrated  Viy  George  < 'ruik.shauk,     loth  edition.     7s.  6(i. 

The  War  of  the  Succession  in  Spain  during  the  Reign  of  Queen 

Anne,  1702-1711.    Based  on  Original  Maiiuscrijitf;  and  ContemiJorary  Records. 
By  Col.  the  Hon.  Arthur  I'arnell,  ll.E.     Demy  8vo.  Us.     With  Maj),  &c. 

The  Revolutionary  Movements  of  1848-9  in  Italy,  Austria,  Hun- 
gary, and  Germany.  With  some  Examination  of  the  previous  Thirty-three 
Years.    By  C.  Mmund  Maurice.    With  lUustrations.    Demy  Svo.  166. 
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History  of  G-ermany  In  the  Middle  Ages.     By  E.  F.  Hendeiaon, 

IMi.li.     Crown  hvi).  7.1.  <M.  not. 
England  in  the  Fifteenth  Century.   Eythe  latoKev.  W.  Denton,  M.A., 

WoriH^sti'i-  (;ollcu'i',  Oxfonl.     Dciny  Hvo.  I'is. 

History  of  Modern  Europe,  from  the  Taking  of  Constantinople  to 
til.'  Kstubli.'ihnir'nt  of  the  Gfiriuan  Empire,  a.d.  115.3-1871.  By  the  late 
Dr.  T.  U.  Dyfr.     A  now  edition.     .'")  vols.  21.  12s.  (>((. 

Lives  of  the  Queens  of  England.    From  the  Norman  Conquest  to 

tlm  reipn  of  (,)ueou  Anuc.  \\y  A^iio.';  Strickland.  Library  edition.  With 
Portrait.^,  Antoprapbc,  and  Vijrncttos.  8  vol.f.  demy  8vo.  7s.  Otl.  each.  Also 
n  Choapor  Edition  in  0  vols,  with  G  Portraits,  small  po.st  Svo.  .3(t.s. 

Life  of  Mary  Queen  of  Scots.  By  Agnes  Strickland.  With  Index 
and  2  Portraits  of  Jlary.     2  vols,  small  post  Hvo.  lOi!. 

Lives  of  the  Tudor  and  Stuart  Princesses.  By  Agnes  Strickland. 
AVitli  Portraits.     Small  post  Svo.  5s. 

The  Works  of  Flavins  Josephug,  Whiaton's  Translation.  Tlioroiighly 

rcvisod  by  I{ov.  A.  R.  Shill.tn,  M.A.  Witli  To]H.<,'rapliioal  and  Oeo-rraphical 
Not«'S  l)y  Sir  C.  W.  Wilson,  K.C.U.     5  vols,  small  post  Hvo.  17s.  6c(. 

Coxe's  Memoirs  of  the  Duke  of  Marlborough.     8  vols.    Witli  Por- 

tnvits.     Small  post  Hvo.  :i.s.  Ud.  oacb. 

*,•  Atlas  ok  the  Plans  of  Mablborouoh's  OAsiPAiaNS.    -Ito.  10s.  (iil. 
History  of  the  House  of  Austria.     4  vols.    With  Portraits. 

Small  po.st  Hvo.  .'js.  6(t.  Oivh. 

Draper's  History  of  the   Intellectual    Development   of  Europe. 

2  vols.     Small  post  Hvo.  'A».  6i?.  each. 

Falckenberg's  History  of  Modern  Philosophy.  Translated  by 
Professor  A.  C.  Arm.stronor.     Domy  Svo.  Ifis. 

Gibbon's  Decline  and  Fall  of  the  Roman  Empire.     Complete 

anil  Unabridffud,  with  Variorum  Notes.  With  Index,  Maps,  and  Poi trait. 
7  vols.     Small  post  Svo.  :!.-■.  fid.  each. 

Gregorovius's  History  of  the  City  of  Rome  in  the  Middle  Ages. 

Ti-anslati'<l  by  Annie  Hamilton.  Crown  Hvo.  Vols.  I.,  II.,  and  III.,  cachos. 
net.     Vol.  IV.,  in  2  paits,  each  •l-.'i.  6(1.  net. 

Guizot's  History  of  Civihsation.  Translated  by  W.  Hazlitt.  Hvols. 
With  Portraits.     Small  post  Svo.  :»s.  Gd.  ojich. 

Lamartlne's  History  of  the  Girondists.     3  vols.     With   Portraits. 

Small  post  Hvo.  .'5f .  tJd.  each. 

MachiaveUi'a  History  of  Florence,  the  Prince,  and  other  Works. 

With  Portrait.     Small  i>ost  Svo.  .'{«.  t>d. 

Martlneau's  (Harriet)  History  of  England,  from  laOO  1815.     Sm. 

post  Svo.  iSs.  0<i. 

History  of  the  Thirty  Years'  Peace,  a.d.  181.5-40.     4  vols. 


Small  pnst  Hvo.  :;.-.  M.  ca.li. 

Menzel's  Hlstory_of  Germany.     With  Portraits.     'A  vols.      Small 

pOHtSvo.  :J.s.  6d.  o.ieh. 
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Mlohelet's  Luther's  Autobiography.    Translated  by  William  Hazlitt. 

ainall  post  8vo.  Ss.  6(i. 

History  of  the  French  Revolution  from  its  earliest  indica- 
tions to  the  fli^lit  of  t)ui  Kiiisr  in  1791.     Small  post  Svo.  .S.«.  64. 

Mignet's  History  of  the  French  Revolution,  from   1789  to  1814. 
With  Portrait  of  Napoleon  as  First  Consul.     Small  post  8vo.  3s.  6d. 

Motley's  Rise  of  the  Dutch  Republic.     A  new  Edition,  with  Intro- 
duction by  Moncure  D.  Conway.     ?>  vols.     Small  post  8vo.  .3s.  6(i.  each. 

Ranke's  History  of  the  Popes.     Translated  by  E.  Foster.     3  vols. 
Witli  Portraits.     Small  post  8vo.  3.s.  6d.  each. 


STANDARD    BOOKS. 

{Sep  also  ^  Biography  and  History,'  ^Poetry,'  ^  Fictimi,'  dx.) 

Addison's  Works.     With  the  Notes  of  Bishop  Hurd.     Edited  by 
H.  G.  Bohn.    0  vols.    With  Portrait  and  Plates.    Small  post  8vo.  3.<!.  6d.  eaeli. 

Bacon's  Essays,  and  Moral  and  Historical  Works.   Edited  by  J,  Devey, 
With  Portrait.     Small  post  Svo.  3.s.  6(1. 

Bede'a    Ecclesiastical   History,   and    the  Anglo-Saxon   Chronicle. 
Edited  by  Rev.  Dr.  Giles.     With  Map.     Small  post  Svo.  .5s. 

Browne's  (Sir  Thomas)  Works.     .3  vols.     With  Portrait.      Small 

post  8vo.  3s.  6d.  each. 

Burke's  Works  and  Speeches.    8  vols.    Sm.  post  8vo.  3s.  6d.  each. 
Burton's   Anatomy  of  Melancholy.     Edited,  with  Notes,  by  the 

Rev.  A.  R.  Shilleto,  M.A.,  and  an  Introduction  by  A.  H.  BuUen,  3  vols. 
Demy  8vo.  with  binding  designed  by  Gleeson  White,  31  s.  6(1.  net.  Also  a 
Cheap  Edition,  in  3  vols.     Small  post  Svo.  3s.  6(J.  each. 

Coleridge's  Prose  Works.     Edited  by  T.  Ashe.     6  vols.     With  Por- 
trait.   Small  post  Svo.  .S.s.  6(i.  each. 

Defoe's  Novels  and  Miscellaneous  Works.    7  vols.    With  Portrait. 

Small  post  Svo.  3s.  6ci.  each, 

Dunlop's  History  of  Prose  Fiction.     Eevised  by  Henry  Wilson. 
2  vols.     Small  post  Svo.  5s.  each. 

Emerson's  Works.    3  vols.    Small  post  Svo.  3.?.  Gd.  each. 

Goldsmith's  (O.)  Works.    Edited  by  J.  W.  M.  Gibbs.    5  vols.    With 
Portrait.     Small  post  Svo.  3s.  6d.  each. 

Grays  Letters.     New  Edition,  by  the  Kev.  D.  C.  Tovey,  M.A. 

[In  the  press. 
Hazlitt  (William).    Lectures  and  Essays.    7  vols.    Small  post  Svo. 

3s.  6(i.  each. 

Irving  (Washington).     Complete  Works.     15  vols.     With  Per.- 
traits,  Ac.    Small  post  Svo.  3«.  6d,  each. 


A  Classified  Catalo^u  qf  Selected  Works,  13 

Lamb's  Essays  of  Ella  and  Ellana.    With  Portrait.     Small  post 

Svo.  3ii.  M. 

Locke  (John).     Philosophical  Works.     Edited  by  J.  A.  St.  John. 

•J  vols.     With  Pcirtrait.     Hiniill  post  Hvo.  lis.  Oil.  p.ocli. 

Mill    (John   Stuart).      Essays.      Collected  from  various  eourcea  by 

.T.  W.  M.  Gihbs.     Small  post  Hvo.  3/i.  •!,(. 

Milton's  Prose  Works.     Edited  by  J.  A.  St.  John.     5  vols.     With 
Portraits.     Small  post  8vo.  St.  6d.  each. 

Prout's  (Father)  Reliques.    By  Rev.  F.  Mahony.    Copyright  edition. 
With  Etchings  hy  Macliso.     Small  post  Svo.  b». 

Swift  (Jonathan).     Prose  Works.     With  Introduction  by  W.  E.  H. 
Leokj,  M.P.     In  about  8  volumes.     Small  post  Svo.  3s.  6d.  each. 

(Fols.  ;.  and  II.  shortly. 

Walton's  (Izaak)  Angler.      Edited  by  Edward  Jesse.      With  229 

Kngravinps  on  Wood  and  Steel.     Small  post  8vo.  5s. 

White's  Natxiral  History  of  Selborne.    Edited  by  Edward  Jesse. 

With  ^0  Portraits  and  Colonrod  Pliitps.     Small  post  8vo.  Ss. 

Young  (Arthur).    Travels  in  France  during  the  Years  1787-89. 

Edited  hy  M.  Uctlmm-Edwards.    Willi  Portrait.     Small  post  Svo.  3s.  6,i. 

Tour  In  Ireland  during  the  years  1776-9.    Edited  by  A, 

W.  H\itton,   Lihrarian,  National  Liberal  Club.     With  Ribliopraphy  by  .1.  P. 
Anderson.     Indix  and  Map.     '1  vols.     Small  post  8vo.,  :is.  Oxl.  eaidu 


Comte's  Positive  Philosophy.  Translated  and  Condenped  by 
Harriet  Martinoan.  New  edition,  with  Introduction  by  Frederic  Harrison. 
:\  vols.    Small  post  8vo.  .5.s.  each. 

Philosophy  of  the  Sciences,  being  an  Exposition  of  the 

Prinoiplea  of  the'Oonrs  de  Philosophic  Positive.'     By  Q.  H.  Lewes.    With 
Index.     Small  post  Svo.  5«. 

Hegel's  Philosophy  of  Right  (Grundlinien  der  Philosophie  dea 
Hechts).  Translated  hj  Samuel  W.  Dyde,  M.A.,  D.Sc,  Professor  of  Mental 
Philosophy  in  C.hieen's  University,  Kingston,  Canada.     Crown  Svo.  7«.  6(i. 

Hugo  (Victor).  Dramatic  Works.  Hernani — Ruy  Bias — The  King's 
Diversion.  Translated  by  Mrs.  Newton  Crosland  and  F.  L.  Slous.  Small 
post  Svo.  3s.  Orl, 

Poems,  chiiefly  Lyrical.  Translated  by  various  Writers,  col- 
lected by  .1.  H.  L.  Williams.    With  Portrait.    Small  post  8vo.  .^s.  (id. 

Moli^re's  Dramatic  Works.     Translated  by  C.  H.  Wall.     .3  vols. 

With  Portrait.     Small  post  Svo.  ?>s.  M.  each. 

Montaigne's    Essays.      Cotton's    Translation.     Edited    by    W.    C. 

Hazlitt.     .(  vols.     Small  post  Svo.  3.1.  (id.  each. 

Montesquieu's  Spirit  of  Laws.  Translated  by  Dr.  Nugent.  Re- 
vised by  J.  V.  Pricliard.    2  vtils.    With  Portrait.    Small  post  Svo.  'A».  6d.  each. 

Pascal's   Thoughts.     Translated  by  C.    Kegan  Paul.      Small  post 

Svo.  38.  (ill. 

Racine's  Tragedies.  Translated  by  R.  Bruce  Popwell.  2  vols.  With 
Portrait.    Small  post  8vd.  3.i.  M,.  each.    ' 
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Goethe's  Works.    Includinf^  his  Autobiography  and  Annals,  Dramatic 

Works,  Poems  anil  Ballads,  Novels  and  Tales,  Wilhelm  Meister's  Apprentice- 
ship and  Travels,  Tonr  in  Italy,  Miscellaueoiis  Travels,  Early  and  Misoel- 
laneons  L<ittors,  Correspondence  with  Schiller  and  Zelter,  and  Conversations 
witli  Eokerniann  and  Soret.  Translated  by  J.  Oxenford,  Anna  Swanvrick, 
R.  D.  Boylan,  E.  A.  Bowring,  Sir  Walter  Scott,  Edvrard  Bell,  L.  Dora 
Solimitz,  A  D.  Coleridge,  and  A.  Rogers.  16  vols.  With  Portraits.  Small 
post  8vo.  3>c.  6(1.  e.ach. 

Faust.     German  Text  with  Hayward's  Prose  Translation  and 

Notes.     Revised  with  Introduction  by  Dr.  C.  A.  Buchheim.     Sin.  post  8vo.  ?>f. 

Heine's  Poems.    Translated  by  E.  A.  Bowring.    Sra.  post  8vo.  3.s.  Grf, 

Travel-Pictures.     Translated  by  Francis  Storr.     With  Map. 

Small  post  8vo.  3s.  6d. 

Lessing's  Dramatic  Works.  Edited  by  Ernest  Bell.  2  vols.  With 
Portrait.     Small  post  8vo.  Z?.  6d.  each. 

Laokoon,  Dramatic  Notes,  &c.    Translated  by  E.  C.  Beesley 

and  Helen  Zimmem.  Edited  by  Edward  Bell.  With  Frontispiece.  Small 
post  8vo.  3s.  6d. 

Richter  (Jean  Paul).    Levana.     Translated.     Sm,  post  8vo.  3s.  6d. 

Flower,  Frmt,  and  Thorn  Pieces  (Siebenkas).    Translated 

by  Lieut. -Col.  A.  Ewing.     Small  post  Svo.  Z».  6il. 

Schiller's  Works.  Including  the  History  of  the  Seven  Years'  War, 
Tlevolt  in  the  Netherlands,  &c.,  Dramatic  and  Poetical  Works,  and  Aesthe- 
tical  and  Philosophical  Essays.  Translated  by  Rev.  A.  J.  W.  Morrison, 
A.  Lodge,  E.  A.  Bowring,  J.  Churchill,  S.  T.  Coleridge,  Sir  Theodore  Martin, 
and  others.    7  vols.     With  Portraits.     Small  post  Svo.  3s.  6d.  each. 

F,  Schlegel's  Lectures,  and  other  Works.  5  vols.  Small  post 
Svo.  3s.  6d.  each. 

A.  W,   Schlegel's   Lectures   on    Dramatic   Art    and   Literature. 

Translated  by  the  Rev.  A,  J.  W.  Morrison.     Small  post  Svo.  .3s.  6d. 

Schopenhauer.  On  the  Fourfold  Root  of  the  Principle  of  Suffi- 
cient Reason,  and  on  the  Will  in  Nature.    Small  post  Svo.  5s. 

Essays.     Selected  and  Translated  by  E.  Belfort  Bax.     Small 

post  Svo.  58.  ^         

Alfleri's  Tragedies.  Translated  by  E.  A,  Bowring.  2  vols.  Small 
post  Svo.  3s.  Ctl.  each. 

Ariosto's  Orlando  Furioso,  &c.  Translated  by  W.  S.  Eose.  2  vols. 
With  Portrait  and  24  Steel  Engravings.     Small  post  Svo.  5^.  each. 

Dante.  Translated  by  Rev.  H.  F.  Gary.  With  Portrait.  Small 
post  Svo.  .3s.  6d. 

Translated  by  I.  C.  Wright.     With  Flaxman's  Illustrations. 

Small  post  Svo.  5s. 

The  Italian  Text,  with  English  Translation.     The  Inferno. 

By  Dr.  Carlyle.    The  Purgatorio.    By  W.  S.  Dugdale.    Sm.  post  Svo.  5s.  each. 

Petrarch's  Sonnets,  and  other  Poems.  Translated  by  various  hands. 
With  Life  by  Thomas  Campbell,  and  Portrait  and  15  Steel  Engravings. 
Small  post  Svo.  5s, 
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Tasso's  Jerusalem  Delivered.    TrooBlated  into  English  Spenserian 

Verso  by  J.  II.  Witfoii.     With  Woodcuts  and   8   Steel   KutjravinifB.      Small 

IKJst  HVO.  S.'i. 

Camoens'  Lusiad.     Mickle'a  Translation  revised  by  E.  R.  Hodges, 

Small  i)Oft  8vo.  3.h.  Gd. 

Antoninus  (Marcus  Aurelius).  The  Thoughts  of.  Translated 
literally,  with  Notes.  BiovjraphicJil  Sketch,  Introductory  Kesjiy  on  the 
Philoi^opliy,  and  Index.  By  (Jeorge  Long,  M.A.  Now  edition.  Printcil  at 
the  Clii.swiek  Press,  on  hand-uiiulo  paper,  and  bound  in  buckram.  Pott 
Svo.  lis.     (Or  in  llohn'.i  CUm.'tical  Library,  iJs.  lid.) 

Epictetus.     The  Discourses  of,  with  the  Encheiridion  and  Frag- 

mentH.  Tran.slated,  with  Notes  and  Introduction,  by  George  Long,  M.A. 
New  edition,  printed  at  the  Chiswick  Press,  on  hand-made  paper,  and  bound 
in  buckram.  2  vols.  Pott  8vo.  lOs.  *kl.  (Or  in  Bohn'»  CUismciU  Library, 
1  vol.,  .5s. 
Plato  s  Dialogues,  referring  to  the  Trial  and  Death  of  Socrates, 
Euthyphro,  The  Ajwloj^y,  Crito  and  Phicdo.  Translated  by  the  late  William 
Whewell,  D.D.  Printed  at  the  Chiswick  Press  on  hand-mado  paper,  and 
bound  in  bnekram.     Pott  8vo.,  43.  M. 

Plotinus,  Select  Works  of.     Translated  by  Thomas  Taylor.     Edited 

by  G.  U.  S.  Miiwi,  B.A.,  M.K.A.S.     Small  post  8vo.  5s. 
Horace.   The  Odes  and  Carmen  Saeculare.   Translated  into  English 
Verse  by  the  late  John  Couington,  M.A.     11th  edition.     Fcap.  8vo.  :J.s.  M. 

The  Satires  and  Epistles.     Translated  into  English  Verse 

by  John  Couiugton,  M.A.    8th  edition.    3s.  6d. 


Dictionaries  and  Books  of  E,2ference. 

Webster's   International   Dictionary  of  the    English    Language, 

being  the  authentic  edition  of  Webster's  Unabridged  Dictionary,  comprising 
the  is.sues  of  18-t7,  ISttJ,  and  1880,  now  thoroughly  revised  and  enlarged  under 
the  supervision  of  Noah  Porter,  D.D.,  LL.D.,  of  Yale  University,  with 
Valuable  Literary  Appendices.  Medium  -ito.  2118  pages,  .'iSOO  Woodcuts. 
Cloth,  W.  11«.  6ci. ;  half  calf,  21.  2s.;  half  russia,  21.  5«.;  full  calf,  21.  8». 
Also  in  2  vols,  cloth,  11.  14s. 

The  Standard  in  the  Postal  Telegraph  Department  of  the  British  Isles. 

The  Standard  in  the  United  States  Oovorumont  Printing  (Jfflce. 

Prospectuses  with  specimen  pages  sent  free  on  applicjition. 

Webster  s  Brief  International  Dictionary.  A  Pronouncing  Dic- 
tionary of  the  Kiiglish  Language.  Abridged  from  Webster's  International 
Dictionary.     With  800  UhLstrations.     Demy  8vo.  'is. 

A  Dictionary  of  Slang,  Jargon,  and  Cant.        By  A.  Barrore  and 

('.  G.  Leland.     2  vols.     iMedinm  Hvo.  "s.  (jd.  each. 

A  Biographical  and  Critical  Dictionary  of  Painters  and  Engravers. 

With  a  Lint  of  Ciphers,  Monograms,  and  Mark.j.  By  Michael  Bryan.  Im- 
perial  8vo.  New  edition,  thoroughly  revised  and  enlarged  by  11.  K.  Graves 
(of  the  British  Museum)  and  Walter  Armstrong.  2  vols.  Imperial  8to. 
bncknim,  .il.  '.ii>. 

A  Biographical  Dictionary.  Containing  Concise  Notices  (upwards 
of  ISiO"!"))  of  Kmincut  Persons  of  all  Ages  and  Countries,  and  more  particu- 
larly of  Distiiigulslieil  Natives  of  Great  Britain  and  Ireland.  By  Thompson 
Cooi)er,  F.S.A.  With  a  now  Supplement,  bringing  the  work  down  to  1883. 
2  vols.     Crown  8vo.  5k.  each. 

Kluges  Etymological  Dictionary  of  the  German  Language. 
TrausUtod  by  J.  F.  Davis,  D.Lit.,  M.A.    Cheap  Kdition.    Grown  Ito.  7s.  (d. 
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Grimm's  Teutonic  Mythology.  Translated  from  the  4th  edition, 
with  Notes  and  Appendix,  by  James  Stephen  Stallybrass.  Demy  8vo.  4  Vols 
31.  3s. ;  Vols.  I.  to  III.  15s.  each ;  Vol.  IV.  (containing  Additional  Notes  and 
Keferences,  and  completing  the  Work),  18s. 

French  and  English  Dictionary.  By  F.  E.  A.  Gasc.  6th  edition. 
8vo.  cloth,  lOs.  ^d.. 

A  Pocket  Dictionary.    16mo.    62nd  Thousand.    2s.  6(J. 

Synonyms  and  Antonyms  of  the  English  Language.  Collected 
and  Contrasted.    By  the  late  Van.  C.  J.  Smith,  M.A.    Small  post  8vo.  5s. 

Synonyms  Discriminated.  A  Dictionary  of  Synonymous  Words  in 
the  English  Language,  showing  the  accurate  signification  of  words  of  similar 
meaning.  Illustrated  with  Quotations  from  Standard  Writers.  By  Ven.  0.  J. 
Smith,  M.A.  Edited  by  the  Rev.  H.  Percy  Smith,  M.A.,  of  Balliol  College, 
Oxford.    Demy  Bvo.  lis. 

A  History  of  Roman  Literature.  By  Professor  W.  S.  Teuffel. 
6th  edition,  revised,  with  considerable  Additions,  by  Professor  L.  Schwabe. 
Translated  by  G.  C.  W.  Warr,  M.A.,  Professor  of  Classical  Literature  at 
King's  College,  London.    2  vols.    Medium  8vo.  15s.  each. 

Corpus  Poetaium  Latinorum,  a  se  aliisque  denuo  recognitorum  et 

bievi  lectionum  varietate  instructorum,  edidit  Johannes  Percival  Postgato. 
Vol.  I.    Large  post  4to.  21s.  net.    Or  in  2  parte,  paper  wrappers,  Rs.  each  net. 

XYoI.  II.  preparing. 

Lowndes'  Bibliographer's  Manual  of  English  Literature.  En- 
larged edition,  by  H.  G.  Bohn.  6  vols.  Small  post  8vo.  5s.  each ;  or  4  vols., 
halt  morocco,  21.  2s. 

A  Dictionary  of  Roman  Coins,  Eepublican  and  Imperial.  Com- 
menced by  the  late  Seth  W.  Stevenson,  F.8.A.,  revised  in  part  by  C.  Roach 
Smith,  F.S.A.,  and  completed  by  F.  W.  Madden,  M.R.A.S.  With  upwards 
of  700  engravings  on  wood,  chiefly  eseonted  by  the  late  F.  W.  Fairholt,  F.S.A. 
8vo.  21.  2s. 

Henfrey's  Gvdde  to  English  Coins,  from  the  Conquest  to  the  present 
time.  New  and  revised  edition.  By  C.  F,  Keary,  M.A.,  F.S.A.  With  an 
Historical  Introduction  by  the  Editor.    Small  post  8vo.  63. 

Humphreys'  Coin  Collector's  Manual,  or  Guide  to  the  Numismatic 
Student  in  the  Formation  of  a  Cabinet  of  Coins.  By  H.  N.  Humphreys.  With 
Index  and  upwards  of  140  Illustrations  on  Wood  and  Steel.  2  vols.  SmaU 
post  8vo.  5s.  each. 

Clark's   Introduction  to  Heraldry.      18th  edition.      Revised  and 

Enlarged  by  J.  R.  Planch^,  Rouge  Croix,  With  nearly  1000  Illustrations. 
Small  post  Bvo.  58. ;  or  with  the  lUustratione  Coloured,  half-morocco,  rox- 
burgh,  15s, 

ART   AND   ARCHiEOLOGY. 

Sir  Edward  Burne-Jones,  Bart.  A  Record  and  Review.  By 
Malcolm  Bell.  Illustrated  with  over  100  Reproductions  of  the  most  popular 
pictures  by  the  Artist;  including  many  paintings  and  drawings  hitherto  un- 
published, and  a  representative  selection  of  his  designs  for  .stained  glass, 
tapestry,  &c.  With  full  and  complete  lists  of  his  finished  works  and  of  his 
cartoons,  3rd  edition,  v\'ith  binding  designed  by  Gleeson  White.  Small 
Colombier  8vo.  2is.  net. 

Albert  Moore :  his  Life  and  Works,  By  A,  Lys  Baldry.  Illus- 
trated with  10  Photogravures  and  about  70  other  Reproductions.  Small 
Colombier  8yo,  with  binding  by  Gleeson  White,  21s,  net. 
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3ir  Frederic  Leighton,  Bart.,  P.R.A.  An  Illustrated  Chronicle.  By 
Kriio^t  Hbys.  With  IntroductiDii  by  F.  Q.  Stephens.  Illustrated  with  15 
I*hotoj,'ruvuros  .uid  100  other  liepriHiuctious.     Sapor  royal  -Ito.  3(.  3k. 

The  Art  of  Velasquez.  A  Critical  Study.  By  R.  A.  M.  Stevenson. 
With  20  Photo^'ravnres  and  60  other  lUu.strutiou.s.    Small  royal  tto.  21.  5s.  net. 

Raphael's  Madonnas,  and  other  Great  Pictures.  Reproduced  from 
the  Orisriual  Paintinjj.s.  Witli  :i  Life  of  Raphael,  and  an  Account  of  hiH 
Chief  Worka.  By  Kail  K.ndly.  Witli  54  lUn.strations,  iucludins  !»  Photo- 
gravures.     Small  Colombier  Hvo.  -I.--',  net. 

Masterpieces   of  the   Great  Artists   A.D.   1400-1700.     By  Mre. 

Arthur  Bell  (N.  D'AnviTs).  With  iS  fujlpage  Illustrations,  inclading  8 
Photogravures.     Small  Colombier  8to.  21s.  not. 

Men  and  Women  of  the  Century.  Being  a  Collection  of  Portraits 
and  Sketches  by  Mr.  Kndolf  LeLniiiiin.  Edited,  with  Introduction  and  Bio- 
trraphical  Notices,  by  H.  C.  Marillier.  B.A.  With  12  Photogravures  and  70 
facsimile  reproductions  in  Half-tone,  !<ouje  printed  iu  Colour,  and  all  executed 
and  printed  by  the  Swan  Electric  Engraving  Co.     Medium  •ito.  3J.  3s. 

Richard   Cosway,   R.A..  and   his    Companions.      With   numerous 

llluslratioDS.     By  George  C.  Williamson,  Lit.D      Small  Colombier  8vo. 

Bell  (Su-  C.)     The  Anatomy  and   Philosophy  of  Expression  as 

Connected  v.-ith  the  Fine  Arts.  By  Sir  Charle,-  Bell,  K.H.  7th  edition, 
revised.     Small  post  iSvo.  5.<. 

Bell  s  Cathedral  Series.  .\  new  Series  of  Handbooks  on  the  great 
Cathedrals.  Edited  by  Gleeson  White  and  K.  F.  Strange.  Well  iUn.strated. 
Oloth,  Is.  Gd.  each. 

,*  lUustrattd  list  on  apj^lication 

Bloxam  (M.  H.)  The  Principles  of  Gothic  Ecclesiastical  Archi- 
tecture. By  M.  II.  Bloxam.  With  numerous  Woodi-uti"  by  Jewitt.  11th 
edition.  Crown  8vo.  2  vols.  Lit;.  Companion  Volume  on  CHURCH  VEST- 
MENTS     7.S.  6ii. 

Bryans   Biographical  and    Critical  Dictionary  of  Painters  and 

Engravers.  With  a  List  of  Cyphers,  Monograms,  and  Marks.  By  Michael 
Bryan.  New  edition,  thoroughly  revi.«ad  and  eiilargeii  by  R.  E.  Gnvves, 
of  the  British  Muisenm,  and  VVa'.ter  Armstrong,  R.A.  2  vols,  imperial  Svo. 
Imckram,  3!.  3s. 

Burn  (R.)    Ancient  Rome  and  its  Neighboui'hood.    An  Illustrated 

Handbook  to  the  Rr.ins  in  the  City  and  the  Caaipugna.  By  Robert  Barn, 
M.A.,  Fellow  of  Trinity  College,  Carubridge,  Author  of  '  Rjme  an  i  the 
Campagna,  Ac.     With  numerous  Illnstratioua.     78.  Gd. 

'.*  This  volume  is  also  issued  in  limp  red  cloth,  with  Map  Pocket,  for  the 
convenience  of  Travellers. 

Connoisseur  Series.     Edited  by  Gleeson  White. 

Hiatt  (C.  T.  J.)  Picture  Posters.  A  Handbook  on  the  His- 
tory of  the  IlluRlrateil  riacard.  With  nuii.erous  Keproductious  of  the  most 
artistic  examples  of  all  countries.     By  C.  T.  J.  Hiatt.     svo.  12.''.  6J.  net. 

Strange  (E.  F.)  Japanese  Illustration.  A  History  of  the 
Arts  of  Woodcuttii  g  and  Colour  Printing  in  .lapai.  By  Edsiard  F.  Strange, 
M.J.S.  With  8  Coloured  Plates  and  8H  other  Illustrations.  Demy  Svo. 
12».  M.  ne'. 

Watson  (R.  M.)     The  Art  of  the  House.    By  Rosamond 

Wheatley,  F.S.A.     With  numerous  Reproduction.*.     Demy  Svo.  Os.  net. 
Marriott  Watson.     Illustrated.     Domy  8vo.  6s.  net. 

Wheatley  (H.  B.)    English  Historical  Portraits.     By  H.  B. 
A  2 
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Cunumgham's  Lives  of  the  Most  Eminent  British  Painters.  A 
new  edition,  with  Notes  and  Sixteen  fresh  Lives.  By  Mrs.  Heaton.  3  vols, 
small  post  8vo.  3s.  ^&,  each. 

Delamotte  (P.  H.)    The   Art    of  Sketching    from    Nature.     By 

P.  H.  Delamotte.  Illustiated  by  21  Woodcuts  and  20  Coloured  Plates, 
arranged  progressively,  from  Water-colour  Drawings  by  Prout,  E.  W.  Conke, 
R. A.,  Girtin,  Varley,  De  Wint,  and  the  Author.    New  edition.   Royal  4to.  21s. 

Demmin's  Illustrated  History  of  Arms  and  Armour,  from  the 

Earliest  Period.  By  Augnste  Demmin.  Translated  by  C.  C.  Black,  M.A., 
Assistant  Keeper,  South  Kensington  Museum.  With  nearly  000  Illustra- 
tions.    Small  post  8vo.  7s.  6d. 

Didron's  Christian  Iconography.    A  History  of  Christian  Art  in  the 

Middle  Ages.  Translated  from  the  French,  with  additions,  &c.,  by  Margaret 
Stokes.    2  vols,  small  post  8vo.  5s.  each. 

Ex-Libris  Series.    Edited  by  Gleeson  "White, 

Enghsh  Book- Plates  (Ancient  and  Modern).  By  Egerton 
Oastle,  M.A.,  F.S.A.  With  more  than  200  Illustrations.  Srd  edition. 
108.  6d.  net. 

French  Book-Plates.    By  Walter  Hamilton.    "With  nearly  200 

lUastrations.     2nd  editioa,  revised  and  enlarged.    8s.  6d.  net. 

German  Book-PIates.  By  Dr.  Heinrich  Pallmann  and  G. 
Ravenscroft  Dennis.     With  numerous  Illustrations.  [Pj-epariiiy. 

American  Book-Plates.  By  Charles  Dexter  Allen.  "With 
Bibliography  by  Eben  Newell  Hewins,  and  numerous  Illustrations.  12s.  6d.  net. 

Ladies'  Book-Plates.  By  Noma  Labouchere.  "With  numerous 
Illustrations.    8s.  6d.  net. 

Printers'  Marks.  By  "W.  Eoberts,  Editor  of  the  '  Bookworm,' 
&c.    With  about  250  Examples.    7«.  6d.  net. 

The  Decorative  Illustration  of  Books.      By  "Walter  Crane. 

With  ii,ore  than  150  Illustrations.     10s.  td.  i.ct. 

Modern  Book  Illustration.    Y>'j  Joseph  Pennell.    "With  172 

Illnstrations.     10s.  \id..  net. 

Bookbindings,  Old  and  Kaw.  By  Brander  Matthews.  "With 
numerous  Illustrations.    78.  6d.  net. 

Decorative  Heraldry.    Ly  G.  "W.  Eve.  [Pr^-pannf/. 

Durer's  Little  Passion.  Printed  from  stereotypes  taken  from 
the  original  wood-blocks.  W:ih  Introduction  by  Austin  Dobson,  and  Photo.^ 
^ravure  Portrait  of  Diii-er,  ly  himself.    5s.  net. 

Fail-holt's  Costume  in  England.  A  History  of  Dress  to  the  end  of 
the  Eighteenth  Centiiry.  iird  edition.  Revised  by  the  Hon.  H.  A.  Diiloa^ 
F.S.A.     Illustrated  with  above  700  Engravings.    2  vols.  sm.  post  SvO.  5s.  each. 

Flaxman's  Classical  Compositions,  reprinted  in  a  cheap  form  for 

the  use  of  Art  Students.    Oblong  demy,  paper  cover,  2s.  6d.  each. 

THE  ILIAD  OF  HOMER,  39  Designs.  THE  ODYSSEY  OF  HOMER, 
34  Designs.  THE  TRAGEDIES  OF  AESCHYLUS,  36  Deau'ns.  THE 
WORKS  AND  DAYS  AND  THEOGONY  OF  HESIOD,  37  Design;;. 
SELECT  COMPOSITIONS  FROM  DANTE'S  DIVINE  DRAMA.  37 
Designs.     Oblong,  paper  cover,  2&.  6d. 

riaxman.  Lectures  on  Sculpture,  as  delivered  before  the  President 
and  Members  of  the  So3al  Academy.  By  J.  Flaxman,  R.A.  With  53  Plates. 
New  edition.     Sm.all  post  Svo.  6s. 
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^Gatty  (Mrs.)  The  Book  of  Siin-dlals.  Collected  bj-  Mrs.  Alfu^d 
Outty,  Author  of  '  Paiiiblos  from  Xuturo,'  Ac.  Iviited  Viv  Horatio  K.  F. 
Kileii  and  ICloanor  Lloyd.  With  mimcrous  lUostrations.  3rd  edition.  Fcap. 
tlo.  15.S. 

Heaton  (Mrs.)    A  Concise  History  of  Painting.     By  Mrs.  Charles 

Ueutou.     Xew  (-dition,  revised,  by  Cosmo  Slonkhoupr'.     Small  post  8ro.  5s. 

Lanzi's  History  of  Painting  in  Italy,  from  the  Period  of  the  Re- 
vival of  the  Fine  Arts  to  the  End  of  the  Eiphteouth  Century.  With  a 
Bioirraphical  Notice  of  the  Author,  Indexes,  and  Portraits.  Translated  by 
Thomas  Roscoe.    3  vols,  small  post  8vo.  3«.  6d.  each. 

Law  (E.)     The  History  of  Hampton  Court  Palace.    Profusely 

lUnstrated  with  Copper-plates,  Autot\pos,  Etchiiis.s,  Eneravinf?',  Maps,  and 
Plans.  By  Ernest  Law,  B.A.  In  .3 'vols.  fcap.  4to.  Vol.  L— IN  TUDOR 
TIMES, -.ns.:  Vol.  II.— IN  STUART  TIMES,  21s.;  Vol.  III.-IN  ORANQE 
AND  GUKLPH  TIMES,  21s. 

*.'  Vol.  II.  will  be  sold  in  sets  only.    Vols.  I.  and  III.  may  be  obtained 
separately. 

Leonardo  da  Vinci's  Treatise  on  Painting.  With  a  Life  ot  Leonardo. 

Now  edition,  revised,  with  numcrons  Plates,     i^mall  post  8vo.  5>. 

Moody  (F.  W.)    Lectures  and  Lessons  on  Art.     By  the  late  F.  W. 

Moody,  Instructor  in  Decorative  Art  at  South  Kensington  Mu.'eiim.  With 
Diaerams  to  illustrate  Composition  and  other  matters.  5th  edition.  Demy 
8to.  sewed,  4«.  6fl. 

Patmore  (C.)    Principle  in  Art.    By  Coventry  Patraore.    2nd  edition. 

Fcap.  Svo.  5.1. 

Petit  (J.  T.)    Architectural  Studies  in  France.    By  the  late  Rev. 

J.  T.  Petit,  F.S.A.  New  edition,  revised  by  Edward  Bell,  M.A.,  F.S.A. 
Fcap.  ito.  with  2()0  Illustrations,  15s.  net. 

Planch^'s  History  of  British  Costume,  from  the  Earliest  Time  to 

the  close  of  the  Eipkteenth  Century.  By  J.  R.  PlincbiS,  Sonier-et  Herald. 
With  Index  and  upwards  of  KX>  Illustrations.     Small  post  Svo.  o.s. 

Renton  (E.)     Intaglio  Engraving,  Past  and  Present.     By  Edward 

Rcnton.    With  nnmoroua  Illustrations  from  Gems  and  Seals.    Fcap.  Svo.  3.s.  6d. 

Roberts  (W.)     Memorials  of  Christie's.     By  W.  Roberts.      'With 

6t  Collotype  Reproductions  and  Coloured  Fronti.=  piece.    2  vols.    8vo.25s.net. 

Stokes  (Margaret).    Thi'ee  Months  in  the  Forests  of  France.     A 

Pilerimiipo  in  Search  of  Vi  stipros  ( f  the  Irish  Saints  in  France.  With 
nnuierous  Illustrations.  By  Margaret  Stokes,  Hon.  M.R.I..\..  Fc.ip.  4to. 
12.S.  net. 

Strange  (E.  F.)    Alphabets.    A  Handbook  of  Lettering  for  the  use 

of  Artists,  Architects,  and  Students.    With  200  Illuiitrations.     Crown  Svo.  5.s. 

■Vasari's  Lives  of  the  Most  Eminent  Painters.  Sculptors,   and 

Architects.  Translated  by  Mrs.  J.  Foster,  with  Notes,  Index,  and  Portrait, 
fi  vols,  small  post  8vo.  3.<.  Cd.  each. 

Way  (T.  R  )  Reliques  of  Old  London.  Drawn  in  lithcgraphy  by 
T.  R.  W.iy.  With  I'ltroduction  and  Explanatory  Letterpress  Ijy  H.  B. 
Whcatley,  F.S.A.    Small  \to.  %\f.  net. 

Wedraore  (F.)      Etching  in  England.      By  Frederick  '^'edmore. 

With  numerous  Illustrations.  Small  Uo.  Ks.  6J.  net. 
White  (Gleeson).  Practical  Designing.  A  Handbook  on  the  Pre- 
paration of  Workinp  Druwiucrs,  showing:  the  Technical  Methods  employed  in 
preparing  them  for  the  Manufacture,  and  the  Limits  imposed  on  the  Desiffn 
by  the  Mechanism  of  Reproduction  and  the  materials  employed.  Freely 
Illustrated.    Edited  by  GK-caon  White.    2nd  edition.    63.  net. 
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THEOLOGY. 

A  Kempis.  On  the  Imitation  of  Christ.  A  New  Translatiou. 
By  the  Rt.  Rev.  H.  Goodwin,  D.D.  3rd  edition.  With  fine  Steel  Engraving 
after  Guide,  3s,  Gd.  ;  withont  the  Engraving,  2e.  6d.  Cheap  edition,  Is.  cloth ; 
6d.  sewed. 

Alford  (Dean).  The  Greek  Testament.  With  a  critically  revised 
Text;  a  Digest  of  various  Readings;  Marginal  References  to  Verbal  and. 
Idiomatic  Usage  ;  Prolegomena;  and  a  Critical  and  Exegetical  Commentary. 
For  the  Use  of  Theological  Students  and  Ministers.  By  the  late  Henry 
Alford,  D.D.,  Dean  of  Canterbury.    4  vols.  8vo.  51.  2s.     Sold  separately. 

The  New  Testament  for  English  Readers.     Containing  the 

Authorised  Version,  with  additional  Corrections  of  Readings  and  Renderingp. 
Marginal  References,  and  a  Critical  and  Explanatory  ComMentary.  In  4 
Parts,  21.  14s.  6d.     Sold  separately. 

Augustine  (St.) :  De  Civitate  Dei.  Books  XI.  and  XII.  By  the 
Rev.  Henry  Gee,  B.D.,  F.S.A.  I.  Text  only,  2s.  II.  Introduction,  Literal 
Translation,  and  Notes,  3s. 

In  Joarmis  Evangelium  Tractatus.     XXIV. -XXVII.     Editedi 

by  the  Rev.  Henry  Gee,  B.D.,  F.S.A. ,  Is.  (id.  Also  the  Translation  by  the 
late  Rev.  Canon  H.  Brown,  Is.  6d. 

Barrett  (A.  C.)  Companion  to  the  Greek  Testament.  For  the 
Use  of  Theological  Students  and  the  Upper  Forms  in  Schools.  By  A.  C. 
Barrett,  M.A.,  Caius  College.    5th  edition,  revised.     Fcap.  8vo.  Ss. 

Barry  (Dr.)  Notes  on  the  Catechism.  For  the  Use  of  Schoole. 
By  the  Rev.  Canon  Barry,  D.D.,  Principal  of  King's  College,  London.  10th 
edition.    Fcap.  2s. 

Birks  (T.  R.)  Horae  Evangelicae,  or  the  Internal  Evidence  of  the 
Gospel  History.  By  the  Rev.  T.  R.  Birks,  M.A.,  late  Hon.  Canon  of  Ely. 
Edited  by  the  Rev.  H.  A.  Birks,  M.A.,  late  Scholar  of  Trin.  Coll.,  Oamb- 
Demy  8vo.  10s.  6cJ. 

Bleek  (F.)    An  Introduction  to  the  Old  Testament.    By  Friedrich 

Bleek.  Edited  by  Johann  Bleek  and  Adolf  Kamphausen.  Translated  from 
the  Second  Edition  of  the  German  by  G.  H.  Venables,  under  the  supervision 
of  the  Rev.  E.  Venables,  Residentiary  Canon  of  Lincoln.  2nd  edition,  ■with 
Corrections.     With  Index.     2  vols.  10s. 

Burbidge  (Rev.  E.)  Liturgies  and  Offices  of  the  Chiurch  for  the  use 

of  English  Readers,  in  illustration  of  the  Growth  and  Devotional  value  of  the 
Book  of  Common  Prayer,  with  a  Catalogue  of  the  remains  of  the  Library  of 
Archbishop  Cranmer.  By  Edward  Burbidge,  M.A.,  Prebendary  of  Wells. 
Cr.  8vo.  9s. 

The  Parish  Priest's  Book  of  Offices  and  Instructions  for' 

the  Sick:  with  Appendix  of  Readings  and  Occasional  Offices.  4th  edition, 
thoroughly  revised,  with  much  additional  matter.     Small  post  8vo.  3s.  6(1. 

Burgon  (Dean).  The  Traditional  Text  of  the  Holy  Gospels. 
Vindicated  and  Established.  By  the  late  John  William  Burgon,  B.D.,  Dean 
of  Chichester.  Arranged,  Completed,  and  Edited  by  Edward  Miller,  M.A.,. 
Wykehamical  Prebendary  of  Chichester.     Demy  8vo.  10s.  Gd.  net. 

The  Causes  of  the  Corruption  of  the  Traditional  Text  of 

the  Holy  Gospels.  Edited  by  the  Rev.  Edward  Miller,  M.A.  Demy  8vo. 
10s.  6d.  net. 
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Denton  (W.)  A  Commentary  on  the  Gospels  and  Epistles  for  the 
SnndayH  and  other  Holy  Daj'H  of  the  Christian  Year,  and  on  the  Acts  of  the 
Apostles.  IJy  the  Rev.  W.  Denton,  .M.A.,  Worcester  (Jollepe,  Oxford,  and 
Incumbent  of  St.  Bartholomew's,  Crijiiilegatt-.     In  7  vols,  each  !>s. 

EiiBeblus.     Ecclesiastical  History.     Translated  by  Rev.  C.  F.  Cruse, 

Gamier  (T.  P.)  Chvirch  or  Dissent  ?  An  Appeal  to  Holy  Scripture, 
addrensed  to  Di.esenter?.  My  T.  P.  (Jiirnier,  latf:  Fellow  of  All  Souls'  College, 
Oxford,  "-nd  edition.  CrowTi  Hvo.  -f.  ;  in  stiff  paper  cover  for  distribution, 
1«. 

Hardwlck  (C.)  History  of  the  Articles  of  Religion.  By  Charles 
Hardwick.     ;?rd  edition  revised.     5s. 

Hawkins  (Canon).    Family  Prayers: — Containing  Psalms,  Lessons, 

and  Priiyers,  for  every  Morning  and  Kvenincr  in  the  Week.  By  the  late  Rev. 
Ernest  Hawkins,  B.  D.,  Prebendary  of  St.  Paul's.  2<Jth  edition.  Fcap.  8vo. 
Is. 

Hook  (W.  F.)  Short  Meditations  for  Every  Day  in  the  Year. 
Edited  by  the  late  Very  Rev  W.  i-".  Hook,  D.D.,  Dean  of  Chichester. 
Revised  edition.  2  vols.  Fcap.  Svo.  Large  type.  lis.  Also  2  vols.  32mo. 
Cloth,  5.^. ;  calf,  gilt  edges,  9s. 

The  Christian  Taught  by  the  Church's  Services.    Revised 

edition.  Fcap.  Svo.  Large  type,  t!s.  6(!.  Royal  32mo.  Cloth,  2s.  6d. 
calf,  gilt  edges,  -ts.  6d. 


Holy  Thoughts  and  Prayers,  arranged  for  Daily  Use  on 

each  Day  of  the  Week,  according  to  the  stated  Hours  of  I'layer.  8th 
edition.     16mo.     Cloth,  red  edges,  2s;  calf,  gilt  edges,  :ifi.     Cheap  edition,  W. 

Humphry  (W.  G.)     An  Historical  and  Explanatory  Treatise  on 

the  Book  of  Common  Prayer.  By  W.  G.  Humphry,  B.D.,  late  Fellow  of 
Trinity  College,  Cambridge,  Prebendary  of  St.  Paul's,  and  Vicar  ot  St. 
Martin's-in-the-Fields.     (ith  edition.     Fcap.  8to.  Is. 

Latham  (H.)    Pastor  Pastorum ;  or,  the  Schooling  of  the  Apostles 

by  our  Lord.  By  tlio  Rev.  Heary  Latliam,  >I..\.,  -Master  of  Trinity  Hall, 
Cambridge.     :!rd  edition.     Crown  8vo.  6s.  6d. 

A  Service  of  Angels.     Crown  Svo.  3s.  Gd. 

Lewin  (T.)    The  Life  and  Epistles  of  St.  Paul.    By  Thomas  Lewin, 

.M.A.,  F.S.A.,  Trinity  Collage,  Oxford,  liarrister-at-Law.  ."ith  edition. 
Illustrated  with  nnmerous  tine  Engravings  on  Wood,  Maps,  and  Plane. 
2  vols.     Demy  4to.     2(.  2s. 

Miller  (E.)     Guide  to  the  Textual  Criticism  of  the  New  Testament. 

By  Rev.  E.  Millar,  M..\.  Oxon,  Rector  of  Bucknell,  Bicester.     Grown  Svo.  if. 

Monsell  (Dr.)    Watches  by  the  Cross.     Short  Meditations,  Hymns, 

and  r.itanies  on  the  Last  Seven  Words  of  our  Lord.  4th  edition.  Cloth,  red 
edges,  Is. 

Near  Home  at  Last.    A  Poem.     10th  tliousand.     Cloth,  red 

edges.     Im]).  :^2mo.  2s.  tli!. 

Our  New  Vicar;  or,  Plain  Words  about  Ritual  and  Parish 

Work.     Fciip.  Svo.     11th  edition,  2.s.  liiL 

The  Winton  Church  Catechism.     Questions  and  Answers  on 


the  Teachinir  of  the  church  Catechism.     4th  edition.     ;2mo.  cloth,  Js. 
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Neander  (Angustus.)     History    of    the    Christian    Religion    and 
Church.     Translated  by  J.  Torrey.     10  toIs.  small  poot  8vo.  3s.  6d.  each. 

Life  of  Jesus  Christ,  in  its  Historical  Connexion  and  Develop- 
ment-.   Translated  by  J.  M'Clintock  and  C.  Blnmenthal.    Sm.  post  8vo.  3s.  6(i. 

History   of  the   Planting  and   Training   of   the   Christian 


Chnrcb  by  the  Apostles.    ToTi-ther  with   the  Autiffno^dkus,  or  Spirit  of 
TertuUian,     Translated  by  J.  E.  Rylaud.     2  vols,  small  post  8to.  ."s.  6d.  each. 

Lectures  on  the  History  of  Christian  Dogmas.     Edited  by 


Dr.  Jacobi.    Translated  by  J.  E.  Ryland.    2  vols,  small  post  8vo.  3s.  6d.  each. 

Memorials   of    Christian  Life  in  the  Early  and  Middle 


Afjes.     Translated  by  J.  B.  Ryland.     Small  post  8vo.  3s.  6d. 

Pascal.  The  Thoughts  of  Blaise  Pascal.  Translated  from  the  Text 
of  M.  Auguste  Molinier  by  C.  Kegan  Paul.     3s.  6d. 

Perowne  (Bp.)     The  Book  of  Psalms:    a  New  Translation,  with 

Introductions  and  Xotes,  Critical  and  Explanatory.  By  the  Right  Rev.  J.  .T. 
Stewart  Perowne,  D.D.,  Bishop  of  Worces  er.  8vo.  Vol.  I.  8th  editioa, 
revised,  18s.     Vol.  II.     8th  edition,  revised,  16s. 

The  Book  of  Psalms.     An  abridged  Edition  for  Schools  and 

Private  fstndents.     Crown  8vo.     8th  edition,  10;.  6d. 

Pearson  (Bp.)  Exposition  of  the  Creed.  Edited  by  E.  Walford, 
M.A.    5s. 

Prudentius.      Selected  Passages,  with   Verse  Translations   on   the 

opposite  pages.  Bv  the  Rev.  F.  St.  John  Thackeray,  late  Assistant  Master, 
Eton  CoUege.     Crown  Sio.  7s.  6d. 

Sadler  (M.  F.)  The  Gospel  of  St.  Matthew.  By  the  Rev.  M.  F. 
Sadler,  Rector  of  Houiton  and  Prebendary  of  Wells.  With  Notes,  Critical 
and  Practical,  and  Two  Maps.    6th  edition.    Crown  8vo.    7s.  6d. 

The  Gospel  of  St.  Mark.     4th  edition.     Crown  8vo.  7s.  6d. 

The  Gospel  of  St.  Luke.     4th  edition.     Crown  8vo.  9s. 

The  Gospel  of  St.  John.     6th  edition.     Crown  8vo.  7s.  6i. 

The  Acts  of  the  Apostles.     4th  edition.     Crown  8vo.  7s.  6c?. 

St.  Paul's  Epistle  to  the  Romans.     3rd  edition.     Crown  8vo. 

7s.  6d. 

St.  Paul's  Ep!stles  to  the  Corinthians.     2nd  edition.     Crown 

8vo.  7s.  6d. 

St.    Paul's    Ep'stles    to    the    Galatians,    Ephesians,    and 


Ph  llppians.     3rd  edition.     Crown  8vo.  6s. 

St.  Patil's  Epistles  to  the  Colossians,  Thessalonians,  and 

Timothy.     2nd  edition.     Cromi  8vo.  6s. 

St.  Paul's  Epistles  to  Titus,  Philemon,  and  the  Hebrews. 

2nd  edition.     Crown  8vn.  Q-.. 

The    Epistles    of    SS.    James,   Peter,    John,    and    Jude. 

2nd  edition.     CroTv-n  8vo.  6<. 

The    Revelation   of  St.    John   the   Divine.      With    Notes 


Critical  and  Practical,  and  Introduction.     2nd  edition,     6s. 

Sermon  Outlines  for  the  Clergy  and  Lay  Preachers,  arranged 

to  accord  with  the  Church's  Year.    2nd  edition.    Crown  8vo  o^. 
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Sadler  (M.  F.)  Chxirch  Divine— Bible  Truth.  4yth  thousand,   Fcap. 
8vo.    3s.  6d. 

'  The  objective  nature  of  the  faith,  the  Athnnasian  Creed,  the  BaptiRDial 
ServicoB,  the  Holy  Eucharist,  Absolution  ami  the  Priesthood,  Church 
Government  and  Oonfirmation,  are  some  of  the  more  prominent  subjects 
treated.  Aud  Mr.  Sadler  handles  each  with  a  marked  dofrree  of  sound 
sense,  and  with  a  thorough  mastery  of  his  subject.* — GuariXian, 

The  ChvLTch  Teachers  Manual   of  Christian  Instruction. 

Being  the  Church  C.ittchism  expanded  and  explained  in  Question  aud 
Answer,  for  the  use  of  Clergymen,  Parents,  and  Teachers,  kich  thousand. 
Fcap.  8vo.  2s.  6fi. 

Confirmation.      An    Extract    from    the    Church    Teacher's 

Manual.    70ch  thousand.     Id. 

The  One  Offering.     A  Treaties  on  the  Sacrificial  Nature  of 

the  Eucharist.     Fcap.  8vo.     11th  thousand,  2s.  6d. 

The  Second  Adam  and  the  New  Bii-th ;  or,  the  Doctrine  of 

Baptism  as  contained  in  Holy  tScriptnre.     12th  edition.     Fcap.  Svo.  4s.  6d. 

Justification  of  Life:   its  Nature,  Antecedents,  and  Results. 

2nd  edition,  revised.     Crown  8vj.  4s.  6d. 

The    Sacrament   of  Responsibility ;    or,  Testimony  of  tlie 

Scr.pLUie  to  the  Teaching  of  the  Church  on  Holy  Baptism,  with  especial 
refiniice  to  tin-  Cases  of  Infants;  and  ^Inswers  to  Objections.  SJth  thousand, 
6d.  With  an  Introduction  and  an  Appendix.  On  fine  paper,  bound  in  cloth, 
7th  edition,  28.  6d. 

Scripture  Truths.     A  Series  of  Ten  Tracts  on  Holy  Baptism, 

The  Holy  Communion,  Ordination,  &c.    C'd.  per  set.    Sold  separately. 

The    Communicant's    Manual;     being    a    Book    of    Self- 


examination,  Prayer,  Praise,  and  Thanksiriving.  Eoyal  32mo.  lUl'> 
thousand.  Cloth,  Is.  Cd. ;  roan,  gilt  edges,  28.  Gd.  ;  padded  calf,  5s. 
A  Cheap  edition  in  limp  cloth,  8d. 

A  Larger  Edition  on  fine  paper,   red  rubies.     Fcap. 


8vo.  2s.  6d. 


Scrivener  (Dr.)    Novum  Testamentum  Graece  Texttis  Stephanici. 

A.D.  1550.  Accodunt  variic  lectiones  editionum  Bezie,  Elzeviri,  Lachmanii, 
Tischendorfii,  Tregellesii,  curante  F.  H.  Scrivener,  A.M.,  D.C.L.,  LL  D 
16mo.  4s.  Oi. — EuiTio  Majok.  Small  post  8vo.  2nd  edition.  7s.  6d.— Au 
Edition  with  wide  Margin  for  Notes.     4to.  half  bound,  12?. 

A    Plain    Introduction    to    the    Criticism    of   the    New 


Testament.  For  the  Use  of  Biblical  Students.  4th  edition,  revised  and 
enlarged  by  the  Rev.  E.  Miller,  M.A.,  formeily  Fellow  and  Tutor  of  Sew 
College,  Oxford.  With  Portrait  aad  numerous  Lithographed  Facsimiles  of 
MiS.    Demy  Svo.    2  vols.  32s. 

Socrates'  and  Sozomen's  Ecclesiastical  Histories.  Translated  from 
the  Greek.    2  vols.  Ss.  each. 

Steere  (E.)  Notes  of  Sermons,  arranged  in  Accordance  with  the 
Church's  Year.  Ed  ted  by  Rev.  R.  M.  Heanley,  MA.  Oxoa.  AVith 
Introduction  by  the  Bishop  of  Lincoln.     Crowu  Hio.     S"-'!  Srtiics,  7s  (jd. 

Theodoret  and  Evagrius.  Histories  of  the  Church.  Translated 
from  the  Greek.    5s. 

Yovmg  (Rev.  P.)  Daily  Readings  for  a  Year  on  the  Life  of  Our 
Lord  and  Saviour  Jesus  Christ.  By  the  Rev.  Peter  Young,  M.A.  Uih 
edition.    2  vols.  Svo.  11.  1<. 
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ROYAL    NAVY    HANDBOOKS. 

Edited  by  Commander  CHARLES  N.  ROBINSON,  R.N. 

'Tho  aeries  of  Naval  Handbook?  edited  by  Commander  Robinson  has  made  a 
most  ho))efal  lieginning,  and  may  be  counted  upon  to  supply  the  grrowing  popular 
demand  for  information  in  regard  to  the  Navy,  on  which  the  national  existence 
depends.' — Trims. 

Crown  8vo.  Illustrated,  5s.  each. 

Naval  Administration :  the  Constitution,  Character,  and  Functions 
of  the  Board  <>f  Admiralty  and  of  the  Civil  Departments  it  Directs.  By 
Admiral^Sir  R.  Vesey  Hamilton,  G.C.B.,  late  First  Sea  Lord  of  the  Admiralty. 

The  "Mechanism  of  Men-of-War :  being  a  Description  of  the 
Machinerv  to  be  found  in  Modern  Fighting  Ships.  By  Fleet  Engineer 
Reginalrt  C.  Oldknow,  R.N. 

Torpedoes  and  Torpedo -Vessels.  Witli  a  Chapter  on  the  Effects 
of  Torpi  do  "Warfare,  by  one  who  was  present  at  the  Yalu  and  WeiheiweL  By 
Lieuteiiaiit  G.  E.  Armstrong,  late  R.N. 

Naval  Ordnance  and  Small  Arms.  With  the  Methods  of  Mounting 
Guns  on  Beard  Modem  Men-of-War.    By  Captain  H.  Grarbett,  R.N. 

OfJu'v  T'oluini's  in  Vre-puraXion. 


BOTANY. 

By  J.  G.  BAKER,  F.R.S..  F.L.S.,  Keeper  of  the  Herbarium  of  the 
Royal  Gardens,  Kew. 

A  Flora  of  the  English  Lake  District.     Demy  8vo.  7a-.  6d. 

Handbook   of  the  Fern  Allies.     A   Synopsis   of  the   Genera  and 

Species  of  the  Natural  Orders,  Equisetaceae,  Lycopodiaceae,  Selaginellaceae, 
Rtizocarpeae.     Demy  8vo.  5s. 

Handbook  of  the  Amaryllideae,  including  tlie  Alstroemerieae  and 

Agaveae.     Demy  8vo.  6s. 
Handbook  of  the  Bromeliaceae.     Demy  8vo.  5s. 
Handbook  of  the  Iridese.     Demy  8vo.  5s. 


English  Botany.  Contammg  a  Description  and  Life-size  Drawing 
of  every  British  Plant.  Edited  by  T.  Bcswell  (formerly  Syme),  LL.D., 
F.L.S.,  &c.  The  Figures  by  J.  C.  Sbwerby,  F.L.S.,  J.  De  C."  Sowerby  P.L.S., 
J.  W.  Salter,  A.L.S.,  F.G.S.,  and  J.  B.  Sowerby.  3rd  edition,  entirely, 
revised,  with  descriptions  of  all  the  species  by  the  Editor,  and  1937  full-page 
Coloured  Plates.  In  12  vols.  24(.  3.s.  cloth  ;  271. 15s.  half  morocco  ;  and  31J.  1&. 
whole  morocco.  Also  in  89  parts,  os.  each,  except  part  89,  containing  an  Index 
to  the  whole  work,  7s.  'oA.    Volumes  sold  separately. 

*,"  A  Supplement  to  the  third  edition  is  now  in  preparation.  Vol.  I.  (Vol. 
XIII.  of  the  complete  work)  containing  orders  I.  to  XL.,  by  N.  E.  Brown,  of 
the  Royal  Herbarium,  Kew,  now  ready,  17.';.     Or  in  three  parts,  5s.  each. 

Johnson's  Gardener's  Dictionary.  Describing  the  Plants,  Fruits, 
and  Vegetables  desirable  for  the  Garden,  and  explaining  the  Terms  and 
Operations  employed  in  their  cultivation.  New  edition  (1893-4),  revised  by 
C.  H.  Wright,  F.R.M.S.,  and  D.  Dewar,  Curator  of  the  Botanic  Gardens, 
Glasgow.    Demy  8vo.  9s.  net. 
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British   Fungus-Flora.     A  Classified  Text-book   of  Mycology.     By 

Goorpc  Mnpsoe.    Witli  minaoronR  Ilhi.stmtions.    4  vols.    TOBt  8vo.  7.'<.6(J.  each. 

Botanist's  Pocket- Book.  By  W.  11.  Hayward.  Containing  the 
botanical  ri'imo,  common  name,  soil  or  Fituation,  colour,  growth,  and  timo  of 
flowering  of  all  plaiite,  arranged  in  a  tabulated  form,  ith  edition,  revisod, 
with  n  now  Appondi.x.     Fcap.  ovo.  4s.  6d. 

Index  of  British  Plants,  according  to  the  London  Catalogue  (8th 

edition),  includini?  tho  Svnonynis  used  by  the  principal  authors,  an  alphabotical 
list  of  Kufrlifh  namop;  also  references  to  tho  illuBtratious  of  Sjmc's  '  Kngli.sh 
Uotany  ■  and  Bontham's  '  British  Flora.'  By  Robert Turnbiill.  Paper,  "Js.  (Jd, ; 
cloth,  3*1. 

The  London  Catalogue  of  British  Plants.  Part  I.,  containing  the 
British  Phaonopimia,  Filicos,  Bquieotaceius,  Lycopodiaceai',  Sela^inellacone, 
Marsiloaccao,  and  Charaocuo.  9th  edition.  Demy  8vo.  bd. ;  intorleavod,  in 
limp  cloth,  is. 


ECONOMICS    AND    FINANCE. 

The  Case  against  BimetalUsm.     By  Sir  Eobert  Giffen,  C.B.,  LL.L 

4th  cilition.     Crown  Svo.  7s.  6d. 

The  Growth  of  Capital.    By  the  same  author.    Demy  8vo.  Ts.  6</. 


lilcardo  on  the  Principles  of  Pohtical  Economy  and  Taxation. 

Kdited  by  K.  C.  K.  Gonnor,  M.A.,  Lcitiirer,  Univer.>~ity  Colloge,  Liverpool. 
Sni.  post  8vo.  5ti. 

Smith  (Adam).  The  "Wealth  of  Nations.  Edited  by  E.  Lclfort 
Bax.     2  vols.     Sm.  po.<t  8vo.  7*. 

The  History,  Principles,  and  Practice  of  Banking.  By  the  late 
J.  W.  Gilbart,  F.ll.h.,  formerly  Director  and  General  Manager  of  tho  London 
and  Westmingter  Bank.  New  edition,  revised  by  A.  S.  Michic,  of  the  Itoyal 
Bank  of  Scotland,  Glasgow.    2  vols,  small  post  8vo.  lOe. 


SPORTS   AND   GAMES. 

Bohn  3  Handbooks  of  Athletic  Sports.    In  8  vols.     ISm.  post  8vo. 

3.S.  6d.  eJich. 

Vol.  I.— Cricket,  by  Hon.  and  Rev.  E.  Lyttclton.  Law  n  Tennis,  V)y  H.  W.  W. 
Wilberforoe.  Tennis,  Rackets,  and  F'ives,  by  Julian  Miu-shall,  Major  Spons, 
and  Rev.  J.  A.  Tait.     Golf,  by  W.  T.  Linskill.     Hockey,  by  F.  S.  Creswell. 

Vol.  11.— RowinR  and  Scullin^r,  by  W.  B.  Woodgate.  SuiliiiK,  by  K.  F, 
Kni^'ht.     Swimming,  by  M.  and  J.  R.  Cobbett. 

Vol.  111.— Boxinp,  by  R.  G.  Allan.sou-Winn.  BrdiKlsword  and  .Siiiplc  Stii-k, 
with  chajjtt'rB  on  Quartorstaff,  ISayonet,  Cudpi,!,  .sliilhilnh,  Wulkintf-Stick, 
and  Umbrella,  by  R.  G.  Allanson-Winn  and  C.  l'liUlipp.''-\VoUoy.  Wrestling, 
by  Widter  Amifitrong.     Fencing,  by  11.  A.  Colniore  Dnnn. 

Vol.  IV. — Rugby  Football,  by  Harry  Vasaall.  Association  Football,  by 
C.  W.  Alcock.  iJaseball,  by  Newton  Cniiie.  Rounders,  Bowls,  (juoits, 
Curling,  Skittle.s  Ac,  by  C.  <J.  Mott  and  .).  M.  Walker. 

Vol.  V. — Ojxling  and  Athletic**,  by  H.  H.  GriJhii.  Skating,  by  Uoiiglax 
Adams. 

Vol.  VI.  "Practical  UorsemaiLship,  including  Riding  for  Ladies,  by  W.  .\. 
Kerr,  V.O. 

Vol.  VII. — O-.tmping  Out,  by  A.  A.  Macdonald.  Canoeing,  by  Dr.  J.  D. 
Hayward. 

Vol.  Vlll.— Gymnastics,  by  A.  F.  Jeukin.  Clubg,  by  G.  T.  B.  Cobbott  and 
A.  F.  Jenkin. 
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Bohn's  Handbooks  of  Games.     New  edition.     In  2  vols.     Small 

post  8vo.  3s.  Gd.  oiich. 

Vol.  I. — Table  Games  :  Billiards,  with  Pool,  Pyramids,  and  Snooker,  by 
Major-(Tenftral  A.  W.  Dray.son,  P.R.A.S.,  with  a  preface  by  W.  J.  Peall. 
Biig-atelle,  by  'Berkoley.'  Chess,  by  R.  F.  Green.  Draughts,  Backgammon, 
Dominoes,  Solitaire,  Reversi,  Go-Bang,  Rouge et  Noir,  Roulette,  B.O.,  Hazard, 
Faro,  by  '  Berkeley.' 

Vol.  II.— Card  Games:  Whist,  by  Dr.  William  Pole,  F.R.S.,  Author  of 
'  The  Philosophy  of  Whist,'  &c.  Solo  Whist,  by  R.  F.  Grueu.  Pi(iuet,  Ecarte, 
Euchre,  Bczique,  and  Cribbage,  by  'Berkeley.'  Poker,  Loo,  Vingt-ot-un, 
Xapoleon,  Newmarket,  Pope  Joan,  Speculation,  &c.  &c.,  by  Baxter-W  ray. 

Morphy  s  Games  of  Chess,  being  the  Matches  and  best  Games 
played  by  t)ie  American  Champion,  with  explanatory  and  analytical  Notes  liy 
J.  Lowenthal.    With  short  Memoir  and  Portrait  of  Moi-phy.    Sm.  post  8vo.  5s. 

Staunton's  Chess-Player's  Handbook.      A  Popular  and  Scientific 

Introduction  to  the  Game.     Wibh  numerous  diagrams.     5s. 

Chess  Praxis.  A  Supplement  to  the  Chess-player's  Hand- 
book. Containing  the  most  important  modern  imijrovtsracnts  in  the  Openings ; 
Code  of  Chess  Laws ;  and  a  Selection  of  Morphy's  Games.     Small  post  Svo.  5.s. 

Chess-Player's  Companion.    Comprising  a  Treatise  on  Odds, 


Collection  of  Match  Games,  and  a  Selection  of  Original  Problems.     With 
coloured  Frontispiece.     Small  post  Svo.  5s. 

Chess  Studies  and  End- Games.  In  Two  Parts.  Part  I.  Chess 
Studies.  Part  II.  Miscellaneotis  End-Games.  By  B.  Horwitz  and  J.  Kling. 
2nd  edition,  revised  by  the  Rev.  W.  Wayte,  M.A.     Demy  Svo.  7s.  6cl. 

Hints  on  Billiards.  By  J.  P.  Buchanan.  Illustrated  with  36 
Diagrams.     Crown  Svo.  Ss.  6d. 

Sturges's  Guide  to  the  Game  of  Draughts.  With  Critical  Situa- 
tions, Revised,  with  Additional  Play  on  the  Modern  Openings,  by  J.  A.  Kear, 
Editor  of  'The  International  Draught  Magazine.'     Crown  Svo.  'is.  6(i. 

Hints  on  Driving.  By  Captain  C.  Morley  Knight,  R.A.  Illustrated 
by  G.  H.  A.  White,  Royal  Artillery.  2nd  edition,  revised  and  enlarged. 
Crown  Svo.  3s.  6d. 

Golf,  in  Theory  and  Practice.  Hints  to  beginners.  By  H.  S.  C. 
Everard,  St.  Andrew's.     With  22  Illustrations.    Crown  Svo.  on.  6(J. 

Half-Hours  with  an  Old  Golfer ;  a  Pot-pourri  for  Golfers.  By 
Calamo  Cun-ente.  With  40  Illustrations  and  4  Coloured  Plates  by  G.  A. 
Lauady.     Crown  Svo.  gilt  extra,  5s. 

Schools  and  Masters  of  Fence,  from  the  Middle  Ages  to  the 
Eighteenth  Century.  With  a  Sketch  of  the  Development  of  the  Art  of 
Fencing  with  the  Rapier  and  the  Small  Sword,  and  a  Bibliography  of  the 
Fencing  Art  durinir  that  Period.  Bj  Egerton  Castle,  M.A.  With  numerous 
Illustrations.     2nd  edition.     Small  post  Svo.  6s. 

Oars  and  Sculls,  and  How  to  Use  them.     By  W.  B.  Woodgate,  M.A., 

Bi  asenoso  College,  Oxford.     Crown  Svo.  2s.  tiJ. 

Dancing  as  an  Art  and  Pastime.  With  iU  full-page  illustrations 
from  life.     By  Edward  Scott.     Crown  Svo.  b... 
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THE     ALL-ENGLAND     SERIES. 

HANDBOOKS   OF    ATHLETIC    GAMES. 
Tlie  only  SeriOB  iHsnod  at  a  moderate  price,  by  WritcrH  who  arc   in 
the  first  rank  in  their  reHpcctivo  dcparttuents. 
'  Tho  best  instnu'l ion  nu  jmiiien  iiiid  sports  by  tho  bi'st  :uitlioritics,  uf   thf  lowost 
jiripos. '  — ( hfonl  MnfiK'ine. 

Siimll  8vo.  elotli,  Ilhistrated.     Price  Is.  oach. 
By   tlie   Hon.  and  Kev.       Cycling.   By  H.  H.  Griffin, L. A. C. 


Cricket 

K.  hTTTELTON. 

Lawn  Tenni3.  By  H.  W.  W. 
Wii.iiKHFOKCE.  Witli  a  ChaptiT  for 
1/iclics,  by  .Mr?.  Uil.l.YARH. 

Tennis  and  Rackets  and  Fives. 

|{y  .TiM.iAN  Maksuai.i,,  MiijorJ.  Sri-NS, 

ai'ul  Kev.  J.  A.  Aknan  Tait. 
Golf.     By  W.  T.  LiNSKiLL. 
Rowing  and  Sculling.     By  W.  B. 

WoOIKlATE. 

Sailing.  liyE.F.KNisHT.dbl.vol.  2.s-. 
Swimming.     By  Ma]itin'  and  J. 

Racstkk  Cohiiktt. 
Camping  out.    By  A.  A.  Macdon- 

Kl.i,.     Doublovol.     2.1. 

Canoeing.     Bv  Dr.  J.  D.  Haywaui). 

Pouiao  vol.  ■  2s. 

Mountaineering.     By  Dr.  Ci,AtTnE 

Wilson.     Double  vol,    2.s. 
Athletics.  ByH.H.  Griffin.  With 

contributions  by  K.  H.  Pollini?,  H.  C.  L. 

Tindall,  .1.  L.  (Iroip,  T.  Jcnnin<rs,  C.  F. 

Daft,  J.   Kibblowhitc,  Tom   Ray,    Sid 

Thomas,  and  tlio  Rev.  W.  Pollonk-Hill. 
Riding.     By   W.   A.   Kekr,    V.C. 

Doulilc  vol.    2.--. 

Ladies'  Riding.  By  W.  A.  Kerr,V.C. 

Boxing.    By  It.  G.  Ai,i..\nson-Winn. 

Witli  I'rofiitnvy  N'otfi  by  Bat  Mullin?. 


N.O.U.,  C.T  C.  With  a  Cliaptrr  for 
Ladies,  by  Miss  L.  C.  Davihron. 

Wrestling.  By  W.^lter  Arm- 
strong ('  Cross-bnttocker '). 

Fencing.    ByH.  A.  Cof.more  Dunn. 

Broadsword      and      Singlestick. 

By  R.  G.  Ai.i.AN.m.iN-WiNN  andC.  Pmi,- 

I.IPPS-WOLI.KY. 

Gymnastics.      By   A.   F.   .Tenkin. 

Double  vol.  2<;. 

Indian  Clubs.     By  G.  T.  B.  Con- 

ni;TT  and  A.  F.  .Tenkin. 
Football  —  Rugby     Game.       By 

IfATlRY    VaS.SAI.I,. 

Football   -Association  Game.  By 

f!.  AY.  Ai.cofK. 
Hockey.      By    F.    S.    Creswem,. 

(In  Pa]ii;r  Cover,  M.) 
Skating.      By     Douoi,as     Adams. 

With  a  Chapter  for  liadios,  by  Miss  L. 

Cheetham,  .and  a  Chapter  on   Speed 

Skating,  by  a  Fen  Skater.    I)bl.  vol.  2s. 
Baseball.     By  Newton  Crane. 
Rounders,  Fieldball,  Bowls, 

Quoits,    Curling,    Skittles,    &c. 

By  J.  M.  Walker  and  C.  C.  Mott. 
Dancing.       \iy    Ehward    Scott. 

Double  vol.     2s. 


THE  CLUB  SERIES  OF  CARD  AND  TABLE  GAMES. 

'  No  wcll-repulatedclub  oreountrj-  house  should  be  without  this  u.seful  series  of  books. 
Small  8vo.  cloth,  Illustrated.      Price  1«.  eiu-h.  Olo(.c. 


Whist.     By  Dr.  Wm.  Pole,  F.B.  S. 

Solo  Whist.    By  Koiiert  F.  Green. 

Billiards.  The  Art  of  rractical 
Billi.ards  for  Amatotirs,  with  chapters  on 
Pool,  Pyramids,  and  Snooker.  By 
Major(ien.  A.  W.  Dratson,  K.R.A.8. 
With  a  Preface  by  W.  J.  Poall. 

Chess.      By    Robert    F.    Green, 

Kditor  of  the  '  British  Chess  Mii;razinc.' 

The   Two-Move  Chess   Problem. 

By  B.  O.  liAws. 
Chess  Openings.  By  I.  Gunkrero. 
Draughts  and  Backgammon. 

By  '  Berkeley.' 
Reversl  and  Go  Bang. 
By  '  Beekrlet.' 


Dominoes  and  Solitaire. 

By  '  Berkeley.' 
Bezique  and  Cribbage. 

By  '  Berkelkt.' 

I*"carte  and  Euchre. 
By  '  Berkeley.' 

Piquet  and  Rubicon  Piquet. 
By  '  Berkeley.' 

Skat.     By  Louis  Diehi,. 

■,"  A  Skat  Scorinpr-book.     l,*. 

Round  Games,  including  Poker, 
Napoleon,  Loo,  Viupt-et-nn,  New- 
market, Oommorco,  Popo  Joan,  Specu- 
lation, Spin,  Snip-Siup-Snorum,  Jig, 
Cassino,  My  Bird  Sin(?g,  Spoil-Pive, 
^nd  Loto.     By  Baiter-Wkav. 
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FICTION. 

(See  also  '  Standard  BooTcs.^) 
Bjornson's  Arne  and  the  Fisher  Lassie.      Translated  from   the 

Norse  with  an  Introduction  by  W.  H.  Low,  M.A.     Small  post  8vo.  3s.  6d. 
Burney's  Evelina ;  or,  The  History  of  a   Young  Lady's   Entrance 
into  the  World.     By  Frances  Bumey  (Mme.  D'Arblay).    With  an  Introdnc- 
tion  and  Notes  by  A.  R.  Ellia.     Small  post  8vo.  3s.  6d. 

Cecilia.     2  vols,  small  post  8vo.  38.  6d.  each. 

Cervantes'  Galatea.      A  Pastoral  Eomance.      Translated  from  the 
Spanish  by  G.  W.  J.  Gyll.     Small  post  8vo.  36.  6(J. 

Exemplary  Novels.    Translated  from  the  Spanish  by  Walter 

K.  Kelly.     Small  post  8vo.  3s.  6d. 

Don  Quixote  de  la  Manoha.    Motteux's  Translation,  revised. 


With  Lockhart's  Life  and  Notes.     2  vols,  small  post  8vo.  3s.  6cL.  each. 
Classic  Tales,  containing  Kasselas,  Vicar  of  Wakefield,  Gulliver's 
Travels,  and  The  Sentimental  Journey.     Small  post  8vo.  38.  6d. 

De  Stael's  Corlnne  or  Italy.    By  Madame  de  Stael.     Translated  by 

Emily  Baldwin  and  Paulina  Driver.     Small  post  8vo.  3s,  6cJ. 

Ebers'  Egyptian  Princess.    An  Historical  Novel.    By  George  Ebers. 

Translated  by  E.  S.  Buchheim.     Small  post  8vo.  3s.  6(J. 

Edmonds  (Mrs.)     Amygdala.    A  Story  of  the  French  Revolution. 

2s.  6(1.  net. 

Fielding's  Adventures  of  Joseph  Andrews  and  His  Friend  Mr. 

Abraham  Adams.     With  Cruikshank's  Illnstrations.    3s.  6d. 

History  of  Tom  Jones,  a  Foundling.     Eoscoe's  Edition, 

with  George  Ciiiikshank's  Illustrations.     2  vols,  small  post  8vo.  3s.  Gd.  each. 

Amelia.     Illustrated  by  George  Cruikshank.     5s. 


Gift  (Theo.)     Dishonoiired.     6s. 

Gil  Bias,  the  Adventures  of.    Translated  by  Smollett.    Illustrated 

by  Smirke  and  Cruikshank.     Small  post  8vo.  6s. 
Hauff's  Tales.     The  Caravan— The  Sheik  of  Alexandria — The  Inn 

in  the  Spessart.     Translated  by  S.  Mendel.     Small  post  8vo.  3s.  6d. 
Hawthorne's  Tales.     4  vols.     Small  post  8vo.  3s.  6d.  each. 

HofTmann's  Tales.     The  Serapion  Brethren.     Translated  by  Lieut.- 
Col.  Ewing.     2  vols.     Small  post  8vo.  Ss.  6d.  each. 

Holnut  (W.  S.)    Olympia's  Joiimal.     Crown  8vo.  3s.  Qd. 
Manzoni.       The    Betrothed.       By    Alessandro    Manzoni.       With 

numerous  Woodcut  Illustrations      Small  post  8vo.  Ss. 
Poushkin's  Prose  Tales.    Translated  from  the  Eussian  by  T.  Keane. 
Small  post  8vo.  3s.  6d. 

Smollett's  Roderick  Random.     With  Cruikshank's  Illustrations  and 

Bibliography.     Small  post  8vo.  3s.  6d. 

Peregrine  Pickle.     With  Cruikshank's  Illustrations.     2  vols. 

Small  post  Svo.  .3s.  6d.  each. 

Humphry  Clinker.    With  Cruikshank's  Illustrations.    Small 


post  Svo.  3s.  6d. 

Steele  (Mrs.  A.  C.)    Leabia.     A  Study  in  one  volume.     6s. 
Stinde  (J.)    The  Buchholz  Family.     Sketches  of  Berlin  Life.     By 

Julius  Stinde.    Translated  from  the  49th  edition  of  the  (Jerman  byiL.  Dora 

Schmitz,^  Popnter  edition,  picture  boards,  2*. 
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Stlnde  (J.)    The  Buohholz  Family.    Second  Part.    Popular  edition. 

I'ict\irt»  l>o;inl.x,  '1». 

The    Buchholzes   In    Italy.      Translated    from    the    37tli 

pditioii  of  til ijriiml  l).v  Harrii  t  K.  I'owill.     (Jinwii  S!vn.  rlotli,  :'«. 

Frau  Wilhelmine.     IJeinfj;  the  Conclusion  of  '  The  Bnchholz 


Family.'     TraiitlutiMl  liy  Harriet  !•'.  Powell.     Crown  8vo.  (-lotli,  :!s. 

BOOKS    FOR   THE    YOUNG. 

Andersen  (Hans  Christian).  Fairy  Tales  and  Sketches.  Trans- 
luted  l)y  C.  0.  Pi'iu'hey,  H.  Ward,  A.  Plcsncr,  Ao.  With  imnii'rous  Illus- 
triitioiiK  by  Otto  Spockter  and  others.     7th  thousand.     Crown  Hvo.  .'{.'!.  6d. 

Tales   for    Children.      With   48   full -page   Illustrations    by 

Wi'linert,  and  57  small  En^'ravings  on  Wood  l)y  W.  Thomas,     lifth  thousand. 
Crown  8vo.  :{s.  (id. 

Danish  Legends  and  Fairy  Tales.      Translated   from   the 

Original  by  Caroline  Poachov.     With  a  Short  Life  of  the  Author,  and  12(i 
Wood  Eni^'raviuffs,  chiefly  by  TForeipn  Arti.sts.     Small  post  8vo.  .5s. 

Edgeworth's  Stories  for  Children.   With  8  Illustrations  by  L.  Speed. 

Small  jiost  Kvo.  3,<.  Gd. 

Ford  (Mrs.  Gerard).  Master  Rex.  By  Mrs.  Gerard  Ford.  Illus- 
trated by  James  Cadenhead,  Florence  M.  Cooper,  and  Lonise  S.  Sweet.  2nd 
edition.    Crown  8vo.  'i». 

Pixie  :    and  the  Hill  -  House  Farm.      Illustrated  by  .Tames 

Cadenhea<l  and  Florence  M.  Cooper.     Jnd  edition.     Crown  Hvo.  .'J-s. 

Gatty  3  Parables  from  Nature.  With  Notes  on  the  Natural  History, 
and  numerous  fuU-paire  Illustrations  by  W.  Holman  Hunt,  K.  Burne  Jones, 
J.  Tenniel,  J.  Wolf,  and  other  eminent  artists.  Complete  edition  with  short 
Memoir  by  J.  H.  Kwinjj.     Crown  8vo.  '^^. 

PocKKT  Volume  Edition.    2  vols.    Imp.  32mo.  5.s. 

Cheat  Edition.  Illustrated.  2  vols.  Fcap.  4to.  paper  covers.  Is.  each  ; 
or  hound  in  1  vol.  cloth,  3s. 

Grimm's  Gammer  Grethel;  or,  German  Fairy  Tales  and  Popular 

stories,  containinsf    Vl   Fairy   Tales.     Translated   by  Kdprar  Taylor.     With 
nnmerons  Woodcuts  after  (roorge  Cruik.^hank  and   Ijudwifj  (trimm.     :Js,  ijd. 

Tales.     With  the  Notes  of  the  Original.     Translated  by  Mrs. 

A.  Hunt.    With  Introduction  by  Andrew  Laufr,  M.A.     2  vols.     Us.  6d.  eaeli. 

Harald  the  Viking.  A  Book  for  Boys.  By  Capt.  Charles  Young. 
With  Illustrations  by  J.  WilliamRon.     Crown  8vo.  5s. 

Stowe  s  Uncle  Tom  s  Cabin ;  or,  Life  among  the  Lowly.  With  In- 
troductory Remarks  l)y  Ilev.  •!.  Sherman.  With  8  full-paffe  Illustrations. 
Small  post  8vo.  lis.  Cd.  " 

The  Wide,  Wide  World.    A  Story.    By  Elizabeth  Wetherell.    Sm. 

post  8vo.  3.t.  fid. 

Uncle  Peter's  Riddle.     By  Ella  K.  Sanders.     Illustrated  by  Florence 

M.  Cooper,     .is.  fid. 

CAPT.  MARRYAT'S  BOOKS  FOR  BOYS. 

Uniform  Illustrated  Edition,     Small  po-tt  8vo.  Ss.  6d.  fach. 


Poor  Jack. 

The  Mission  ;  or.  Scenes  in  Africa. 
The  Pirate,  and  Three  Cutters. 
Peter  Simple. 


The  Settlers  in  Canada. 
The  Prlvateersman. 
Masterman   Ready. 
Midshipman  Easy. 
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MRS.   EWING'S    BOOKS. 

uniform  Edition,  in  9  voh. 

We  and  The  World.  A  Story  for  Boys.  By  the  late  Juliana 
Horatio  E wing.     Witli  7  Illu«tration=  Iiy  W.  L.  .lonps.     4th  pdition.    ^s. 

A  Fiat  Iron  for  a  Farthing ;  or,  Some  Passages  in  the  Life  of  an 
Only  Son.     With  12  lUnstration.s  by  H.  Allingham.     16th  edition,    .".s. 

Mrs.  Overtheway's  Remembrances.  Illustrated  with  9  fine  full- 
page  Entrravingi--  Ijy  Pafqnior,  and  Frontispiece  by  Wolf.     .Sth  edition.     .3.s. 

Six  to  Sixteen  :  A  Story  for  Girls.     With  10  Illustrations  by  Mrs. 

Allingham.     Kth  edition,     .js. 

Jan  of  the  Windmill :  a  Story  of  tke  Plains.  With  11  Illustrations 
by  Mrs.  Allingfhani.    -ith  edition,     ''s. 

A  Great  Emergency.     A   very  Ill-tempered  Family — Our   Field — 

Madame  Libernlity.     With  4  Illustrations.     Zrt[  edition.     3.<. 

Melchior's  Dream.  The  Blackbird's  Nest — Friedrich's  Ballad — A 
Hit  of  Green — Monsieur  the  Viscount's  Friend — The  Yew  Lane  Ghosts — A 
Mad  Habit — A  Happy  Family.  With  8  Illustrations  by  Gordon  BroYrne.  7th 
etlition.     .jS. 

Lob-Lie-by-the-Fire,  or  the  Luck  of  Lingborough  ;  and  other  Tales. 
Witli  3  Illustr.'itions  by  George  Cruikshank.     4th  edition.     Imp.  ]6mo.  3.f.  fid. 

The  Brownies.  The  Land  of  Lost  Toys — Three  Christmas-trees— 
An  Idyl  of  the  Wood—Christmas  Crackers — Amelia  and  the  Dwarfs — Timothy's 
Shoes — Benjy  in  Beastland.  Illustrated  Iiy  George  Cruikshank.  7th  edition. 
Imp.  16mo.  .3.S.  Gd. 


THE    SHILLING   SERIES. 

Fcap.  ito.  douhle  rohnnm,  Illuittrntrd,  Is-,  each. 
Mrs.  Ewing's  Melchior's  Dream,  and  other  Tales. 
A  Flat  Iron  for  a  Farthing. 

Six  to  Sixteen. 

We  and  the  World. 

Mrs.  Overtheway's  Remembrances. 

Jan  of  the  Windmill. 

A  Great  Emergency,  and  other  Tales. 

The  Brownies,  and  other  Tales. 

Mrs.  Gatty's  Parables  from  Natm-e.     Two  Series,  each  Is. 

Miss  Procter's  Legends  and  Lyrics.     Two  Series,  each  Is 

Hector.      A   Story   for  Young   People.      With   12   Illustrations   by 
W.  J.  Hennes.iey.     By  Flora  Shaw,  Author  of  'Castle  Blair.' 

Andersen  3  Tales.     Translated  by  Caroline  Peachey. 


AN   ALPHABETICAL   LIST  OF  BOOKS 


CONTAINED   IN 


BOHN'S     LIBRARIES, 


769  Vols.,  Small  Post  8vo.  cloth.    Price  £163  19s. 
Complete  Detailed  Catalogue  will  be  sent  on  application. 


AddlBon'B    Works.     6  vols.      y.   6d. 

each. 

AwchyluB.  Verse  Trans,  by  Anna 
Swanwick.     5^. 

—  Prose  Trans,  by  T.  A.  Buckley. 
y.  6d. 

iLgasslz  &  Gould's  Comparative  Phy- 
siology    5J. 
Alflerl'B  Tragedies.  Trans,  by  Bowring. 

a  vols.     3^.  6d.  each. 

▲liord'o  Queen's  English,    is.  &.  is.  6d. 
illen's    Battles   of   the    British   Navy, 
a  vols.     55.  each. 

.tmmtanaa  HaroelllnuB.     Trans,  by 

C.  D.  Yonge.     js.  6d. 
Ajadersen'B  Danish  Tales.     Trans,  by 

Caroline  Peachey.     5^. 
Antoninus  (Marcus  Aurelius).     Trans. 

by  George  Long.     y.  6d. 
ApollonlttB  RhodluB.  The  Argonautica. 

Trans,  by  E.  P.  Coleridge,     y, 
ApoleloB,  The  Works  of.     51. 
Arloato's  Orlando  Furioso.     Trans,  by 

W.  S.  Rose.     2  vols.     y.  each. 
irlatophanes.  Trans,  by  W.  J.  Hickie. 

a  vols.     5^.  each. 
Arlatotle'a  Works.     5  vols,  y.  each  ; 

a  vols,  y.  6d.  each. 
Axrlan,    Trans,  by  E.  J.  Chlnnock.    5?. 
Aacham'B    Scholemaster.      (J.    E.    B. 

Mayiir.)      is. 

Bacon's  Essays  and  Hiciorical  Works, 
y.  6d.  ;  h^says,  ts.  and  is.  6d.; 
Novum  Organuni,  and  Advancement 
of  Learning,  y. 

Ballads  and  Songs  ot  the  Peasantry. 
By  Robert  Bell.     y.  Bd. 

'8  Lexicon  to  the  Greek  Test.    lu. 


Baz'B  Manual  of  the  History  of  Philo- 
sophy.    51. 

Beaumont  &  Fletcber.    Leigh  Hunt's 

Selections.     3^.  6d. 
Bechflteln's  Cage  and  Chamber  Birds. 

Bbckmanu's    History    of    Inventions. 

2  vols.     3^.  6d.  each. 
Bede's   Ecclesiastical  History  and  the 

A.  S.  Chronicle,     y. 

Bell  (Sir  C.)  On  the  Hand.     5^ 

Anatomy  of  Expression,     y. 

Bentley'B  Phalaris.     y. 

Bjomaon's  Ame  and  the  Fisher  Lassie. 

Trans,  by  W.  H.  Low.     y.  6d. 
Blair's    Chronological    Tables.       los. 

Index  of  Dates,     a  vols.     y.  each. 
Bleek's  Introduction  to  the  Old  Testa 

ment.     a  vols.     y.  each. 
Boethlus'  Consolation  of  Philosophy, 

&c.     5^. 

Bohn's   Dictionary  of  Poetical  Quota- 
tions.    6j. 

Bond's    Handy -book    for    Verifying 

Dates,  &c.     y. 
Bonoml's  Nineveh.     51. 

Boswell'B  Life  of  Johnson.     (Napier). 
6  vols.     y.  6d.  each. 

(Croker.)     5  vols.     aor. 

Brand's  Popular  Antiquities.     3  vols. 

y.  each. 
Bremer's    Works.      'Irans.    by    Miuy 
Howitt.     4  vols.     y.  6d.  each, 

Brldfi^ewater  Treatises.  9  vols.  Vaiinus 

prices. 
Brink  (B.  Ten).    Early  English  Llteia- 

lure.     3  vols.     y.  6d.  each. 
Five  Lectures  on  Shakespeare  3s.  6  J. 
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Browne's  (Sir  Thomas)  Works.  3  vols. 

3^.  Sd.  each. 
Bnohauan's    Dictionary    of    Scientific 

Terras.     6j. 
BaoUand'B  Geology  and  Mineralogy. 

a  vols.     15J. 
Bnrke's  Works  and  Speeches.     8  vols. 

v.    6<f.    each.      The    Sublime    and 

Beautiful,   u.  &  \s.  6d.   Reflections  on 

the  French  Revolution,     xs. 

• Life,  by  Sir  James  Prior.     3^.  6d. 

Barney's    Evelina,      y.    6d.      Cecilia 

a  vols.    y.  6d.  each. 
Bams'  Life  by  Lockhart.     Revised  by 

W.  Scott  Douglas.     3s.  6d. 
Bum's  Ancient  Rome.     7s.  6d. 
BlUton's     Anatomy    of     Melancholy. 

(A.  R.  Shilleto).    3  vols.    3^.  6d.  each. 
Butler's    Analogy    of    Religion,    and 

Sermons,     y,  6d, 
Bntler's  Hudibras.    y. ;    or  2  vols., 

5J.  each. 
Oaesar.  Trans,  by  W,  A.  M'Devitte.  5^. 
Oamoene'  Lusiad.     Mickle's  Transla- 
tion, revised,     y.  6d, 
Oarafas    (The)    of    Maddaloni.      By 

Alfred  de  Reumont.     y.  6d. 
Carpenter's  Mechanical  Philosophy  55. 

Vegetable  Physiology,     6s.     Animal 

Physiology.     6s. 
barrel's    Counter    Revolution    under 

Charles  II.  and  James  II.     3s,  6d. 
Gattermole's    Evenings    at    Haddon 

HalL     5s. 
OatallUB    and    TibuUus.      Trans,    by 

W.   K.   Kelly.      5s. 
Cellini's  Memoirs.     (Roscoe.)    3s,  6d. 
Cervantes'  Exemplary  Novels.    Trans. 

by  W.  K.  Kelly.     3^,  6d. 

Don  Quixote.     Motteux's  Trans. 

revised,     a  vols.    3s.  6d.  each. 

Galatea.      Trans,    by  G.   W.    ]. 

Gyll.     3s.  6d. 

Chalmers  On  Man.    5^. 

Channing's  The  Perfect  Life.  is.  and 
xs.  6d. 

Obancer's  Works.  Bell's  Edition,  re- 
vised by  Skeat.    4  vols.    3^.  6d.  ea. 

OhiesB  Congress  of  i86a  By  J. 
Lowentbal.     y. 

Obevrenl  on  Colour.    5s,  and  7s.  6d. 

Ghmingvorth's  The  Religion  of  Pro- 
testants,   3s.  6d. 


Cbina:    Pictorial,    Descriptive,    and 

Historical     5s, 
Chronicles  of  the  Crusades.    5J. 
Cicero's  Works.      7  vols.      S'-   each. 

1  vol.,  3^.  6d. 

Friendship  and  Old  Age.    xs,  and 

IS.  6d. 

Clark's  Heraldry.     (Planch6.)    y.  and 

Classic  Tales.     3jr.  6d. 

Coleridge's    Prose    Works.      (Ashe.) 

6  vols.     3^.  6d.  each. 
Conite's  Philosophy  of  the   Sciences. 

(G.  H.  Lewes.)    y. 
Positive   Philosophy.      (Harriet 

Martineau.)     3  vols.    y.  each, 
Condi's  History  of  the  Arabs  in  Spain 

3  vols.     3s.  6d.  each. 
Cooper's    Biographical    Dictionary 

2  vols.     y.  each. 

Cowper's  Works.     (Southey.)    8  vols 

3J.  6d.  each. 
Coxe's  House  of  Austria.  4  vols.  3s.  6d. 

each.       Memoirs    of    Marlborough. 

3  vols.      3^.    6d.    each.      Atlas   tc 
Marlborough's  Campaigns,     xos.  6d. 

Cralk's  Pursuit  of  Knowledge.     55. 
Craven's  Young  Sportsman's  Manual. 

Crulkshank's  Punch  and  Judy.  5s 
Three  Courses  and  a  Dessert,    y, 

Cunningham's  Lives  of  British  Painterr . 
3  vols,     y.  6d.  each. 

Dante.  Trans,  by  Rev.  H.  F.  Cary, 
y.  6d,  Inferno.  Separate,  xs,  ano 
IS.  6d,  Purgatorio.  is.  and  xs.  60 
Paradiso.     xs.  and  xs.  6d. 

Trans,  by  I.  C.  Wright.  (Flax- 
man's  Illustrations.)    y. 

Inferno.    Italian  Text  and  Trans 

by  Dr.  Carlyle.     5^. 

■ Purgatorio.       Italian    Text    and 

Trans,  by  W.  S.  Dugdale.     5^- 

De  Commlnes'  Memoirs.  Trans,  b) 
A.  R.  Scoble.     a  vols.     y.  6d.  each. 

Defoe's  Novels  and  Miscel.  Works 
6  vols.  y.  6d.  each.  Robinsor 
Crusoe  (Vol.  VII).  3s,  6d.  or  51 
The  Plague  in  London,  is.  and 
ij.  6d. 

Delolme  on  the  Constitution  of  Eng- 
land.   31.  6d. 

Demmlns'  Arms  and  Armour.  TnuUi 
by  C.  C.  BlacK.     7!.  6d. 
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DemoBthenes'  Orations.  Trans,  by 
C.  Rann  Kennedy.  4  vols.  5*.,  and 
I  vol.  3.t.  S(i. 

Orations  On  the  Crown,     is.  and 

li.  Sd. 

De  Stael'B  Corinne.  Trans,  by  Emily 
Baldwin  and  Paulina  Driver.     3?.  6d. 

Devey'B  Logic.     5J. 

Dictionary  of  Greek  and  Latin  Quota- 
tions.    5^. 

of  Poetical  Quotations  (Bohn).  6s. 

of  Scientific  Terms.  (Buchanan.)  6s. 

of  Biography.     (Cooper. )     2  vols. 

5^.  each. 

— —  of     Noted     Names    of    Fiction. 

(Wheeler.)    5^. 
— —  of  Obsolete  and  Provincial  Eng- 
lish     (Wright.)     2  vols.     y.  each. 
Dldron'B  Christian  Iconography.  2  vols. 

5j.  each. 
Diogenes  Laertius.      Trans,  by  C.  D. 

Yonge.     SJ. 
Oobree'fl  Adversaria.  (Wagner) .  2  vols. 

5i.  each. 
Dodd's  Epigrammatists.     6s. 
Donaldson's  Theatre  of  the  Greeks.  55. 
Draper's    History  of    the  Intellectual 
Development  of  Europe.    2  vols.    5^. 
each. 
Dunlop'B  History  of  Fiction.      2  vols. 

5j.  each. 
Dyer's  History  of  Pompeii,     ts.  6d. 

The  City  of  Rome.     Sf. 

Dyer's  British  Popular  Customs.     5^. 
Early  Travels  in  Palestine.  (Wright.)  5^. 
Baton's  Waterloo  Days.    is.  and  is.  6d. 
fiber's  Eg>ptian  Princess.     Trans,  by 

E.  S.  Buchheim.     j,s.  6d. 
Edgeworth's     Stories     for     Children. 

3J.  6d. 
Ellis'  Specimens  of  Early  English  Me- 
trical Romances.     (Halliwell.)     51. 
Elze's  Life  of  .Shakespeare.     Trans,  by 

L.  Dora  Schmitz.     5^. 
Emerson's  Works.  3  vols.  3.1.  6d.  each, 

or  5  vols.  ij.  each. 
Bnnemoser's  History  ot  Magia    2  vols. 

5 J.  each. 
BplctetuB.  Trans,  by  George  Long.  51. 
EojlpldeB.     Trans,  by  E.  P.  Coleridge. 

a  vols.     SJ.  each. 
Baseblas'  Eccl,   History.      Trans,  by 
C.  F.  Cruse,     sj. 


Evelyn's  Diary  and   Correspondence. 

(Bray.)     4  vols.     5J.  each. 
Falrholt's    Costume    in     England. 

(Dillon.)    2  vols.     5J.  each. 
Fielding's   Joseph  Andrews,      jr.  6af, 

Tom  Jones.      2  vols.     ■3,s.  6d.  each. 

Amelia.     5J. 
Flaxman'B  Lectures  on  Sculpture.    6s, 
Florence     of    Worcester's    C'hronicle. 

Trans,  by  T.  Forester,     ss. 
Foster's  Works.    10  vols.   3^.  6i  each. 
Franklin's  Autobiography,     is. 

Gesta  Romanorum.  Trans,  by  Swan 
&  Hooper.     5J. 

Gibbon's  Decline  and  Fall.  7  vols, 
3j.  6d.  each. 

Gilbart's  Banking.     2  vols.     ^s.  each. 

Gil  Bias.     Trans,  by  Smollett.     6s. 

Glraldus  Cambrensis.     5^. 

Goethe's  Works  and  Correspondence, 
including  Autobiography  and  Annals, 
Faust,  Elective  affinities,  Werther, 
Wilhelm  Meister,  Poems  and  Ballads, 
Dramas,  Reinecke  Fox,  Tour  in  Italy 
and  Miscellaneous  Travels,  Early  and 
Miscellaneous  Letters,  Correspon- 
dence with  Eckermann  and  Soret, 
Zelter  and  Schiller,  &c.  &c.  By 
various  translators.  16  vols.  35.  6a, 
each. 

Faust.      Text    with    Hayward's 

Translation.     (Buchheim.)    Sj. 

Faust.     Part  I.     Tians.  by  Anna 

Swanwick.     is.  and  is.  6d. 

Boyhood.  (Part  I.  of  the  Auto- 
biography.) Trans,  by  J .  Oxenford. 
is.  and  I  J.  6d. 

Reinecke    Fox.      Trans,    by    A. 

Rogers,     is.  and  is.  6d. 
Goldsmith's  Works.    (Gibbs.)     5  vols. 

y.  6d.  each. 

Plays.     IS.  and  is.  6d.     Vicar  of 

Wakefield,     is.  and  is.  6d. 

Grammont'fl  Memoirs  and  Boscobel 
'lYacts.     5.S. 

Qray'B  Letters.     (D.  C.  Tovey.) 

[In  the  press. 

Greek  Anthology.  Trans,  by  E.  Burges. 

Greek  Romances.  (Theagenes  and 
Chariclea,  Daphnis  and  Chloe,  CU- 
topho  and  Leucippe.)  Trans,  by  Rev, 
R.  Smith.     SJ. ,  .... 
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Greek  Testament.    55. 

Greene,   Marlowe,    and   Ben  Jonson's 

Poems.     (Robert  Bell.)    3^.  6rf. 
Gregory's  Evidences  of  the  Christian 

Religion.  3^.  dd, 
Grimm's  Gammer  Grethel.     Trans,  by 

E.  Taylor.     3^.  6rf. 

German  Tales.     Trans,  by  Mrs. 

Hunt.     2  vols.     3J.  6if.  each. 

Grossi's  Marco  Visconti.     3^.  6(/. 
Gulzot's     Origin     of     Representative 

Government   in  Europe.     Trans,  by 

A.  R.  Scoble.     3^.  dd. 

The  English  Revolution  of  1640. 

Trans,  by  W.  Hazlitt.     y.  6d. 

— —  History  of  Civilisation.    Trans,  by 

W.  Hazlitt.     3  vols.     3J.  6d.  each. 
Hall  (Robert).     Miscellaneous  Works. 

35.  6d. 
Handbooks  ot  Athletic  Sports.     8  vols, 

y.  6d.  each. 
Handbook  of  Card  and  Table  Games. 

2  vols.     y.  6d.  each. 

-  of  Proverbs.    By  H.  G.  Bohn.   55. 

of  Foreign  Proverbs.     55. 

Hardwick's  History  of  the  Thirty-nine 

Articles.     55. 
Harvey's    Circulation    of    the    Blood. 

(Bowie.)     IS.  and  is.  6d. 
Hauff's  Tales.     Trans,  by  S.  Mendel. 

y.  6d. 

The  Caravan  and  Sheik  of  Alex- 
andria.    IS.  and  IS.  6d. 

Hawthorne's  Novels  and  Tales.   4  vols. 

y.  6d.  each. 
Hazlitt's  Lectures  and  Essays.    7  vols. 

y,  6d.  each. 
Beaton's  History  of  Painting.    (Cosmo 

Monkhouse. )     5^. 
Hegel's  Philosophy  of  History.    Trans. 

by  J.  Sibree.     5^. 
Heine's  Poems.    Trans,  by  E.  A.  Bow- 
ring,     y.  6d. 
Travel  Pictures.  Trans,  by  Francis 

fetorr.     y.  6d. 
Helps  (Sir  Arthur).     Life  of  Columbus. 

3s.  6d. 

Life  of  Pizarro.     y.  6d. 

Life   of  Cortes.     2  vols.     3^^.  6J. 

each. 

Life  of  Las  Casas.     3^-.  6d. 

Life  of  Thomas  Brassey.     is.  and 

IS.  6d. 

Henderson's  Historical  Documents  of 

the  Middle  Ages.     y. 
Henfrey's  English  Coias,   (Keary.)  6s. 


Henry  (Matthew)  On  the  Psalms,    5*. 
Henry  of  Huntingdon's  History.  Trans, 

by  T,  Forester,     $s. 
Herodotus,    Trans,   by  H.    F,   Gary, 

35.  6d. 
Wheeler's  Analysis  and  Summary 

of.     y.     Turner's  Notes  on.     y. 
Heslod,    Callimachus    and    Theognls. 

Trans,  by  Rev.  J.  Banks.     5^. 
Hoffmann's    Tales.       The    Serapion 

Brethren.     Trans,  by  Lieut. -Colonel 

Ewing.     2  vols.     y.  6d. 
Hogg's     Experimental    and    Natural 

Philosophy,     y. 
Holbein's  Dance  of  Death  and  Bible 

Cuts.     5^. 
Homer.     Trans,  by  T.  A,  Buckley,     9 

vols.     y.  each. 

Pope's  Translation.  With  Flax- 
man's  Illustrations.    2  vols,   y.  each, 

Cowper's    Translation.      2  vols. 

y.  6d.  each. 

Hooper's  Waterloo.     35.  6d. 
Horace.    Smart's  Translation,  revised, 
by  Buckley.     3^.  6d. 

A  New  Literal  Prose  Trans- 
lation. By  A.  Hamilton  Bryce,  LL.D. 
y.  6d. 

Hugo's  Dramatic  Works.  Trans,  by 
Mrs.  Crosland  and  F.  L.  Slous.  3^.  6d. 

Hernani.  Trans,  by  Mrs.  Cros- 
land.     IS. 

Poems.   Trans,  by  various  writers. 

Collected  by  J .  H.  L.  Williams.  3^.  6d, 

Humboldt's  Cosmos.  Trans,  by  Ott6, 
Paul,  and  Dallas.  4  vols.  3^.  6d.  each, 
and  I  voL  ss. 

Personal  Narrative  of  his  Travels . 

Trans,  by  T.  Ross.    3  vols.    5J.  each. 

Views  of  Nature.    Trans,  by  Ott^ 

and  Bohn.     y. 

Humphreys'  Coin  Collector's  Mauual. 

2  vols.     y.  each. 
Hungary,  History  of.     y.  6d. 
Hunt's  Poetry  of  Science.     5^. 
Hutchinson's  Memoirs,     y.  6d. 
India  before  the  Sepoy  Mutiny,     5^, 
Ingolph's  Chronicles.     Si. 
Irving    (Washington).      Complete 

Works.      15  vols.     3J-.  6d,  each  ;  01 

in  18  vols.  IS,  each,  and  a  vols,  is,  6d. 

each, 

Life  and  Letters.     By  Pierre  E. 

Irving,    2  vols.    y.  6d,  each. 
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Isocrates.     Trans,    by  J,    H.   Freest. 

Vol.  I.    St, 
James'  Life  of  Richard  Coeur  de  Lion, 

2  vols.     3J,  6rf.  each, 

Life  and  Times  of  Louis  XIV. 

a  vols.     3J,  dd.  each, 

Jameson  (Mrs.)  Shakespeare's  Hero- 
ines.    3J.  6(/, 

Jesse  (E.)     Anecdotes  of  Dogs.     51. 

Jesse  (J.  H.)  Memoirs  of  the  Court  of 
England  under  the  Stuarts.  3  vols, 
55.  each. 

Memoirs  of  the  Pretenders.     5^. 

Johnson's  Lives  of  the  Poets.    (Napier), 

3  vols.     3i.  td.  each. 

Josephus.  Whiston's  Transkition,  re- 
vised by  Rev.  A.  R.  bhilleto.  5  vols. 
31.  (>d.  each. 

Joyce's  Scientific  Dialogues.    SJ. 

Jokes-Browne's  Handbook  of  Physical 
Geology,  "js.  6d.  Handbook  of  His- 
torical Geology.  6s.  The  Building 
of  the  British  Isles.     7s.  6d. 

Julian  the  Emperor.  Trans  by  Rev, 
C.  W.  King.     y. 

Junlus's  Letters.  Woodfali  s  Edition, 
revised.     2  vols.     3s.  6d.  ertch. 

Jnstin,  Cornelius  Nepos,  and  Eutropius. 
Trans,  by  Rev.  J.  S.  Watson,     ss, 

Juvenal,  Persius,  Sulpicia,  and  Lu- 
cilius.     Trans,  by  L.  Evans,     y. 

Kant's  Critique  of  Pure  Reason.  Trans, 
by  ].  M.  U.  Meiklejohn.     5^. 

ProlcKomena,  &c.     Trans,  by  E, 

Helfort  Rax.     53. 

Kelghtley's  Fairy  Mythology.  5^. 
Classical  Mythology.  Revised  by  Dr, 
I>,  Schmitz.     5J. 

Kldd  On  r4an.     3J.  6d. 

Klrby  On  Animals.     3  vols.     51.  each. 

Kni£^ht's  Knowledge  is  Power.     5J. 

La  Fontaine's  Fables.  Trans,  by  E. 
Wright,     y.  6d. 

Iiamartine's  History  of  the  Girondists. 
Trans,  by  H.  T.  Ryde.  3  vols.  y.  bd. 
each. 

——  Restoration  of  the  Monarchy  in 
France.      Trans,    by    Capt.    Rafter. 

4  vols.     3J.  6d.  each. 

— —  French  Revolution    f  1848,  y.  bd. 
Lamb's    Essays    of  Elia  and    Eliana. 

y,  bd.,  or  in  3  vols,  is.  each. 
Memorials  and  letters.  Talfourd's 

Edition,  revised  by  W.   C,   Hazlitt, 

a  vols.     3^.  bd.  each. 
——  Specimens  o(  the  English  Diamallc 

Poets  of  the  Time  of  Elizabeth.  ^.6d. 


Lanzl's   History  ot    Painting  in   Italy, 

Trans,  by  T.  Roscoe,   3  vols.   31.  bid, 

each. 
Lapponberg's     England     under     the 

Anglo-.S;ixon    Kings.      Trans,   by  B. 

Thorpe.     2  vols.     y.  bd.  each. 
Lectures  on  Painting.     By  Barry,  Oplc 

and  Kusfli.     y. 
Leonardo  da  Vinci's  Treatise  on  Paint 

ing.     Trans,  by  J.  V.  Rigaud.     5^. 
Lepsius'  Letters  from  Egypt,  &c.  Trans. 

by  L.  and  J.  B.  Homer,     y. 
Lesslng's  Dramatic  Works.    Trans,  b) 

Ernest    Bell.     2  vols.     y.  bd.  each. 

Nathan    tlie  Wise    and   Minna  vor 

Bamhelm.    is.  and  is.  bd.    Laokoon, 

Dramatic  Notes,  &c.    Trans,  by  E.  C. 

Beasley  and  Helen  Zimniern.    3^.  bd, 

Laokoon  separate,     is.  or  is.  bd, 
Lilly's     Introduction      to     Astrology, 

(Zadkiel.)     y. 
Livy.    Trans,  by  Dr.  Spillan  and  otheis, 

4  vols.     y.  each. 
Locke's  Philosophical  Works.     (J.  A. 

St.  John).     2  vols.     y.  bd.  each. 

Lile.     By  Lord  King.     3J.  bd. 

Lodge's  Portraits.     8  vols.    y.  each. 
Longrfellow's  Poetical  and  Prose  Wor'i,, 

3  vols.     5J.  each. 
Loudon's  Natural  History.     5J. 
Loiyndea'   Bibliographer's  Manual,     t 

vols,     y,  each. 
Lucan's  Pharsalia.      Trans,  by  H.  '1. 

Riley,     y. 
Lucian's    Dialogues.       Trans,    by   H. 

Williams.     5J. 
Lucretius.      Trans,    by    Rev.      .    S. 

Wat.son.     5j. 
Luther's  Table  Talk.     Trans,  by  W. 

Hazlitt.     3J.  bd. 

Autobiography.        (Michelet). 

Trans,  by  W.  Hazlitt.     y.  bd. 
Machlavelll's  History  of  Florence,  &c. 

Trans.     3^.  bd. 
BIallet'3  Northern  Antiquities,     y. 

fiSantell's      Geological      Excursion!! 

through  the  Isle  of  Wight,  &c.     51. 

Petrifactions    and    their    Teachings. 

bs.     Wonders   of  Geology,     a  vols. 

ys.  bd.  each. 
Man^oni's  The  1-Jetrothed,     y, 
Marco  Polo's  Travels.    Marsden's  £dl 

tion,  revised  by  T.  Wright,     y. 
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llartlal'B  Epigrams.     Trans.     7J.  6d. 
Martlneau'B    History   of   England, 
1800-15.     35.  6d, 

History   of    the    Peace,    1816-46. 

4  vols.     y.  (3d.  each, 

Matthew  Paris.     Trans,  by  Dr.  Giles. 

3  vols.     S-f.  each. 
Matthew  of  Westminster.    Trans,  by 

C.  D.  Yonge.     2  vols.     5J.  each. 
Maxwell's  Victories  of  Wellington.    5^. 
Menzel's  History  of  Germany.     Trans. 

by  Mrs.  Horrocks.    3  vols.    3^.  6d.  ea. 
Michael    Angelo  and   Raifaelle.      By 

Duppa  and  Q.  de  Quincy.     5J. 
Michelet's  French  Revolution.     Trans. 

by  C.  Cocks,     y.  6d. 
Mignet's  French  Revolution,     y.  6d. 
Mill     (John    Stuart).       Early     Essays. 

3^.  6d. 
Miller's  Philosophy  of  History.   4  vols. 

y.  6d.  each. 
Milton's    Poetical   Works.     (J.    Mont- 
gomery.)    2  vols.     y.  6d.  each. 

Prose  Works.     (J.  A.  St,  John.) 

5  vols.     3^.  6d.  each. 

Mitford's  Our  Village.     2  vols.   35.  6d. 

each. 
Moliere'B  Dramatic  Works.    Trans,  by 

C.  H.  Wall.     3  vols.     3 J.  6d.  each. 

The  Miser,  Tartufie,  The  Shop- 
keeper turned  Gentleman,   i  j.  &  \s.  6d. 

Montagu's  (Lady  M.  W.)  Letters 
and  Works.  (Whamcliffe  and  Moy 
Thomas. )     2  vols.     5J.  each, 

Montaigne's  Essays.  Cotton's  Trans, 
revised  by  W,  C.  Hazlitt.  3  vols. 
3J.  6d.  each. 

Montesquieu's  Spirit  ot  Laws.  Nu- 
gent's  Trans,  revised  by  J.  V, 
Prichard.     2  vols.     y.  6d.  each. 

Morphy's  Games  of  Chess.  (Lowen- 
thal. )    y. 

Motley's  Dutch  Republic,  3  vols.  y.6d. 
each. 

Mudie's  British  Birds.  (Martin.)  2  vols. 
51.  each. 

Naval  and  Military  Heroes  of  Great 
Britain,     6s. 

Neander's  History  of  tlie  Christian  Re- 
ligion and  Church.  lo  vols.  Life  of 
Christ.  I  vol.  Planting  and  Train- 
ing of  the  Church  by  the  Apostles, 
a  vols.    History  of  Christian  Dogma. 


a  vols.     Memorials  of  Christian  Life 

in    the    Early    and    Middle    Ages. 

16  vols.     y.  6d,  each. 
Nicolini's  History  of  the  Jesuits,     y. 
North's  Lives  of  the  Norths.   (Jessopp,) 

3  vols.     y.  6d.  each. 
Nugent's  Memorials  of  Hampden.     5J, 
Ockley's  History  of  the  Saracens,  y.  bd. 
Ordericus    Vitalia.       Trans,    by   T. 

Forester.      4  vols.      5^.  each, 
Ovid.     Trans,  by  H.  T.  Riley.     3  vols. 

y.  each. 

Pascal's    Thoughts.      Trans,    by    C, 

Kegan  Paul.     y.  6d. 
Pauli'a  Life  of  Alfred  the  Great,  Ac. 

5-f- 

Life  of  Cromwell,     is,  and  is.  6d, 

Pausanlas'    Description     of    Greece. 

Trans,  by  Rev.  A.  R.  Shilleto.    2  vols. 

y.  each. 
Pearson  on  the  Creed.    (Walford.)    y, 
Pepys'  Diary.     (Braybrooke.)    4  vols. 

SJ.  each, 
Percy's   Reliques   of  Ancient    English 

Poetry.   (Prichard.)  2  vols.   35.  6rf.  ea. 
Petrarch's  Sonnets.     55. 
Pettigrew's  Chronicles  of  the  Tombs. 

Philo-Judseus.    Trans,  by  C,  D.  Yonge, 

4  vols.     y.  each. 
Pickering's  Races  of  Man.    51. 
Pindar.    Trans,  by  D.  W.  Turner.    51, 
Planche'S  History  of  British  Costume. 

Plato.    Trans,  by  H.  Cary,  G.  Burges, 
and  H.  Davis.     6  vols.     y.  each. 

Apology,    Crito,    Phaedo,    Prota- 
goras.    IS.  and  IS.  6d. 

Day's  Analysis  and  Index  to  the 

Dialogues,     y. 

Plautus.      Trans,    by    H.    T.    Riley. 
2  vols.      5 J.  each. 

Trinumnius,     Menaschmi,    Aulu» 

laria,  Captivi.     is,  and  is.  6d, 

Pliny's   Natural   History,     Trans,  by 

Dr.  Bostock  and  H.  T.  Riley.   6  vols, 

y,  each. 
Pliny  the  Younger,  Letters  of.     Mel* 

moth's  trans,  revised  by  Rev.  F.  C.  T, 

Bosanquet.     5^. 
Plotinos :  Select  Works  of  .I'om  Taylor's, 

Translation.    (G.  R.  S.  Mead).    5*. 
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natardi's  Lives.  Trans,  by  Stewart 
and  Long.     4  vols.     3J.  6d.  each. 

Moralia.     Trans,  by  Rev.  C.  W. 

King  and  Rev.  A.  R.  Shilleto.    3  vols. 
51.  each. 

Po«try  of  America.     (W.   J.   Linton.) 

V-  ^• 
Political  Cyclopaedia.  4  vols.  35. 6rf.  ea. 
Polyglot  of  Foreign  Proverbs.     5J. 
Pope's  Poetical  Works.     (Carruthers. ) 

3  vols.     5J.  each. 

Homer.     (J.  S.  Watson.)    2  vols. 

5^.  each. 

Life  and  Letters.  (Carruthers.)  y. 

Pottery  and  Porcelain.    (H.  G.  Bohn.) 

5^.  and  los.  6d. 
PouBhkin'B   Prose  Tales.      Trans,  by 

T.  Keane.     3J.  6rf. 
PropertiUB.     Trans,  by  Rev.  P.  J.  F. 

Gantillon.     y.  6d. 
Pront  (Father.)    Reliques.     ss. 
Qnintilian's  Institutes  of  Oratory. 

Trans,  by  Rev.  J.  S.  Watson.    2  vols. 

5^.  each. 
Racine's  Tragedies.     Trans,  by  R.  B. 

Boswell.     2  vols.     y.  6d.  each. 
Eanke's  History  of  the  Popes.    Trans. 

by  E.  Foster.     3  vols.     y.  6d.  each. 

Latin     and     Teutonic      Nations. 

Trans,  by  P.  A.  Ashworth.     y.  6ii. 

History    of    Servia.      Trans,    by 

Mrs.  Kerr.     y.  6d. 

Bennie's  Insect  Architecture.  (J.  G. 
Wood. )    sj. 

Reynold's  Discourses  and  Essays. 
(Beechy. )     2  vols.     y.  6d.  each. 

Rloardo'8  Political  Economy.  (Con- 
ner.)   y. 

Richter's  Levana.     y.  6d. 

Flower  Fruit  and  Thorn   Pieces. 

Trans,  by  Lieut. -Col.  Ewing.  y.  (xf. 

Roger  de  Hovenden's  Annals.  Trans, 
by  Dr.  Giles.     2  vols.     5^.  each. 

Roger  of  Wendover.  Trans,  by  Dr. 
Gile^.     3  vols.     SJ.  each. 

Roget's  Animal  and  Vegetable  Phy- 
siology.    2  vols.     6s.  each. 

Rome  in  the  Nineteenth  Century.  (C.  A. 
Eaton.)     2  vols,     y  each. 

Roscoe's  Leo  X.    2  vols.    35.  6d.  each, 

Lorenzo  de  Medici,     y.  6d. 

Russia,  History  of.     By  W.  K.  Kelly. 

a  vols,    y,  6d,  each. 


Ballast,  Florus.andVelleiusPaterculus. 
Trans,  by  Rev.  J.  S.  Watson.     5J. 

Schiller's  Works.  Including  History  o( 
the  Thirty  Years'  War,  Revolt  of  the 
Netherlands,  Wallenstein,  William 
Tell,  Don  Carlos,  Mary  Stuart,  Maid 
ofOrleans,  Bride  of  Messina,  Robbers, 
Fiesco,  Tx)ve  and  Intrigue,  Demetrius, 
Ghost-Seer,  Sport  of  Divinity,  Poems, 
Aesthetical  and  Philosophical  Essays, 
&c.  By  various  translators.  7V0IS. 
y.  6d.  each. 

Mary   Stuart   and   The   Maid  of 

Orleans.  Trans,  by  J.  Mellish  and 
Anna  Swanwick.     is.  and  is,  6d. 

Schlegel  (F.).  Lectures  and  Miscel- 
laneous Works.    5  voLs.    y,  6d.  each. 

(A.  W.).     lectures  on  Dramatic 

Art  and  Literature.     3J.  6d. 

Schopenhauer's  Essays.  Selected  and 
Trans,  by  E.  Belfort  liax.     5^. 

On    the    Fourfold    Root    of    tht 

Principle  of  Sufficient  Reason  and 
on  the  Will  in  Nature.  Trans,  b) 
Mdme.  Hillebrand.     5^. 

Schouw's    P^arth,    Plants,    and    Man. 

Trans,  by  A.  Henfrey.     y. 
Schumann's  Early  Letters.     Trans,  b) 

May  Herbert,     y.  6d. 

Reissmann's  Life  of.     Trans,  by 

A.  L.  Alger,     y.  6d. 

Seneca  on  Benefits.  Trans,  by  Aubrey 
Stewart,     y.  6d. 

Minor  Essays  and  On  Clemency, 

Trans,  by  Aubrey  Stewart,     y. 

Sharpe'B    History  of  Egypt.      2  vols. 

S-t.  each. 
Sheridan's  Dramatic  Works,     y.  bd. 

Plays.     IS.  and  is.  6d. 

Slsmondl's  Literature  of  the  South  of 
Europe.     Trans,    by   T.   Roscoe.     a 
vols.     y.  6d.  each. 
Six  Old  English  Chronicles,     y. 
Smith  (Archdeacon).     Synonyms    and 
Antonyms,     ss. 

Wealth  of  Nations, 

2  vols.     y.  6d.  each. 

Moral     Sentiments. 


Smith  (Adam). 

(Belfort  Bax.) 
Theory     of 

y.  6d. 
Smith  ( Pye ).  Geology  and  Scripture,  y. 
Smollett's  Novels.     4  vols.     3^.  6d. 

each . 
Smyth's  Lectures  on  Modem  History. 

a  vols.     3^.  6d,  each. 
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Socrates'  Ecclesiastical  History.     $s, 

Sophocles.  Trans,  by  E.  P.  Coleridge, 
B.A.     5J. 

Southey's  Life  of  Nelson.    5J. 

I^ife  of  Wesley.     5^. 

Life,  as  told  in  his  Letters.    By  J. 

Dennis.     3J.  dd, 
Sozomen's  Ecclesiastical  History.     5^. 

Spinoza's  Chief  Works.  Trans,  by 
R.  H.  M.  Elwes.     2  vols.     5^.  each. 

Stanley's  Dutch  and  Flemish  Painters, 

Starling's  Noble  Deeds  of  Women.    <,s, 

Staunton's  Chess  Players'  Handbook. 

51.    Chess  Praxis,    sj.    Chess  Players' 

Companion.    5^.    Chess  Tournament 

of  1851.     SJ. 
Stockhardt's  Experimental  Chemistry, 

(Heaton.)     5J. 
Strabo's     Geography.       Trans,     by 

Falconer    and    Hamilton,      3    vols. 

5^.  each. 
Strickland's  Queens  of  England,      6 

vols,      5i,    each.      Mary    Queen    of 

Scots.      2  vols.     ^s.   each.      Tudor 

and  Stuart  Princesses.     5^. 

Stuart  &  Revett's  Antiquities  of 
Athens.    5J. 

Suetonius'  Lives  of  the  Caesars  and  ol 
the  Grammarians.  Thomson's  trans, 
revised  by  T,  Forester.     5J. 

Bully's  Memoirs.  Mrs.  Lennox's 
trans,  revised.    4  vols.     3J.  Ctd.  each. 

Swift's  Prose  Works.  With  Intro- 
duction by  W.  li.  H.  Lecky.  8  vols. 
3J.  bd.  each.    [  I  'uls.  1  Jjz  iu  the  Press. 

Tacitus.  The  Oxford  trans,  revised. 
2  vols.     y.  each. 

Tales  of  the  Genii.  Trans,  by  Sir. 
Charles  Morell.     5i. 

Tasso's   Jerusalem  Dehvered,      Trans. 

by  J.  H.  Wiften.     5^. 
Taylor's  Holy  Living  and  Holy  Dying. 

y.  bd, 
Terence  and  Phasdrus.    Trans,  by  11.  T, 

Riley.     S^. 
Theocritus,     bion,    Mobchus,    and 

Tyrtaeus.     Trans,  by  Rev.  J.  Banks. 

ThflOdoret  and  Evagnus.    51. 


Thierry's  Norman  Conquest.     Trans. 

by  W.  Hazlitt.     2  vols.    3J.  (>d.  each. 
Thucydides.  Trans  by  Rev.  H.  Dale. 

2  vols.     3^.  dd.  each. 
Wheeler's  Analysis  and  Summary 

of,     sj. 
Thudichum's     Treatise     on     Wines. 

Trevelyan's  Ladies  in  Parlianienl,    a. 

and  IS.  6d. 
Ulrici'3  Shakespeare's    Dramatic  Art. 

Trans,  by  L.  Dora  Schmitz,     3  vols. 

3.f.  6d,  each. 
Uncle  Tom's  Cabin,     y.  6d. 
Ure's    Cotton    Manufacture  of    Great 

Britain.     2  vols.     5^.  each. 

Philosophy  of  Manufacture.  7s.  6d, 

Vasari's  Lives  of  the  Painters,    Trans, 

by  Mrs,  Foster,    6  vols,    31.  6d,  each. 

Virgil.     Trans,  by  A.  Hamilton  Bryce, 

LL.D.  3s,  6d. 
Voltaire's  Tales.      Trans,    by   R.    B. 

Boswell.     y.  6d. 
Walton's  Angler.     55, 

Lives.     (A.  H.  Bullen.)    y. 

Waterloo    Days,      By  C.    A.    Eaton. 

IS.  and  IS,  6d, 
WeUington,   Life  of.      By    'An   Old 

Soldier,'     5^. 
Werner's  Templars  in  Cyprus.    Trans, 

by  E.  A,  M,  Lewis,     3s.  6d. 
Weatropp's  Handbook  of  Archaeology. 

Wheatley,    On  the  Book  of  Common 

Prayer,  3,$.  6d. 
Wheeler's  Dictionary  of  Noted  Names 

of  Fiction.  5^. 
White's  Natural  History  of  Selbome. 

y- 

Wieseler's    Synopsis  of  the   Gospels 

y- 

William  of  Malmeshury's  Chronicle, 

Wright's  Dictionary  of  Obsolete  anc 
Provincial  English,    2  vols,    y.  each. 

Xenophon.  Trans,  by  Rev,  J,  S.  Wat- 
son and  Rev.  PI.  Dale.    3  vols.    sj.  ea. 

Young's  Travels  in  France,  1787-89, 
(M.  Bctham-Edwards.)    3^,  6d. 

Tour  in  Ireland,  1776-9.     (A,  W 

Hutton.)     2  vols.     3,r.  6d.  each. 

Yuie-Tlde  Stories.     (B.  Thorpe.)    51. 
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'  I  may  say  in  regard  to  all  manner  of  books,  Rohn's  Publication  Series  is  the 
usefuUpst  thing  1  know.'— Thomas  Carlyi,e. 

'  The  respectable  and  sometimes  excellent  translations  of  Bohn's  Library  have 
done  for  literature  what  railroads  have  done  for  internal  intercourse.' — Emerson. 

'An  important  body  of  cheap  literature,  for  which  every  living  worker  in  this 
coimtry  who  draws  strength  from  the  past  has  reason  to  be  grateful.' 

Professor  Henrv  Mori.ky. 


BOHN'S  LIBRARIES. 


STANDARD   LIBRARY.. 
HISTORICAL   LIBRARY 
I'HILOSOPHICAL   LIBRARY 
ECCLESIASTICAL   LIBRARY 
ANTIQUARIAN   LIBRARY    . 
ILLUSTRATED   LIBRARY    . 
SPORTS  AND  GAMES  . 
CLASSICAL   LIBRARY  . 
COLLEGIATE   SERIES  . 
SCIENTIFIC   LIBRARY. 
ECONOMICS   AND   FINANCE 
REFERENCE   LIBRARY 
NOYELISTS'   LIBRARY 
ARTISTS'   LIBRARY       . 
CHEAP   SERIES       . 
SELECT  LIBRARY  OF  STANDARD 


\Y01 


360  Volumes. 
23  Volumes, 
21  Volumes. 

15  Volumes. 
36  Volumes. 
76  Volumes. 

16  Volumes. 
106  Volumes. 

10  Volumes. 

44  Volumks. 

5  Volumes. 

30  Volumes, 

17  Volumes. 
10  Volumes. 
55  Volumes. 

1\KS    31  Volumes. 


'  Messrs.    Bell   are   determined   to   do  more  than  maintain  the  reputation    of 
"  Bohn's  Libraries."' — Guardian. 

'  The  imprint  of  Bohn's  Standard  Library  is  a  guaranty  of  good  editing.' 

Critic  (N.Y.) 
'  This   new  and  attractive  form   in   which    the   volumes   of    Bohn's   Standard 
Library  are  being  issued  is  not  meant  to  hide  either  indifference  in  the  selection  of 
hooks  included  in  this  well-known  series,  or  carelessness  in  the  editing.' 

St.  James's  Gazette. 

'  Messrs.  Bell  &  Sons  are  making  constant  additions  of  an  eminently  acceptable 
character  to  "Bohn's  Libraries."' — Athenaum, 
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THE  ONLY  AUTHORISED  AND  COMPLETE     WEBSTER.' 


AVEBSTER'S 

INTERNATIONAL    DICTIONARY. 

Medium  ^to.  211Z  pages,  3500  illustrations. 

Prices:  Cloth,  £1  iis.  6d. ;   half-calf,  £2  2s.;   half-russia,  £2  58.; 

full-calf,  £2  8s.;   full-russia,  £2  12s.; 

half-morocco,  with  Patent  Marginal  Index,  £2  8s. 

Also  in  a  vols,  cloth,  £1  14s. ;  half-calf,  £2  I2S. ;  half-russia,  £2  iSs. 

full-calf,  £3  3s. 

In  addition  to  the  Dictionary  of  Words,  with  their  pronunciation,  ety- 
mology, alternative  spellings,  and  various  meanings,  illustrated  by  quotations 
and  numerous  woodcuts,  there  are  several  valuable  appendices,  comprising  a 
Pronouncing  Gazetteer  of  the  World ;  Vocabularies  of  Scripture,  Greek,  Latin, 
and  English  Proper  Names  ;  a  Dictionary  of  the  noted  Names  of  Fiction  ;  a 
Brief  History  of  the  English  Language  ;  a  Dictionary  of  Foreign  Quotations, 
Words,  Phrases,  Proverbs,  &c.  ;  a  Biographical  Dictionary  with  ie,ooo 
Names,  &c. 

SOME  PRESS  OPINIONS  ON  THE  NEW  EDITION. 

•  We  believe  that,  all  things  considered,  this  will  be  found  to  be  the  best 
existing  English  dictionary  in  one  volume.  We  do  not  know  of  any  work 
similar  in  size  and  price  which  can  approach  it  in  completeness  of  vocabulary, 
variety  of  information,  and  general  usefulness.' — Guardian, 

'  A  magnificent  edition  of  Webster's  immortal  Dictionary.' — Daily  Telegraph. 

Prospectuses,  with  Specimen  Pages,  on  application. 


WEBSTER'S 
BRIEF    INTERNATIONAL    DICTIONARY. 

With  800  Illustrations.     Detny  8vo.,  ^s. 

A   Pronouncing    Dictionary    of    the   English    Language, 

Abridged  from  "Webster's  International  Dictionary. 

With   a   Treatise  on    Pronunciation,     List    of   Prefixes    and    Suffixes,  Rules 

for   Spelling,    a    Pronouncing    Vocabulary   of   Proper    Names    in    History, 

Geography    and    Mythology,  and   Tables   of  English   and    Indian    Money, 

Weights,  and  Measures. 


London  :  GEORGE  BELL  &  SONS,  York  Strbet,  Covent  Garden, 
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